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f     •  •  ••'.■> 

.  v"  '   ,         •'  ^  '        '     '  -  Ri»oiibiirTi. 

X    r  ''«'";."'"'•. ■""  '"•'  '"..Ord^r.  I..  Council  ^Mloa.4  In  thi.  o.«.  fcrlHthTth' 
llK»prop«rty»otlm«p|K.lhwU.wer«noti.//rao<r«..  ""  oopiroi  or 

Tlw  action  w«  brought  in  the  Court  How  by  the  appelli^hfai,  throe  corpom- 
tiODi.  v„,  the  MunUipalitjr  of  the  Tbwnahip  of  Clevelund.the  Munioiriality  of 
the  Villago  of  llichmond,  and  the  Municipality  of  the  Village  of  Molboufne- 
•giiDBtone  Holmes,  thoir  tenant,  and  his  aurctioa,  for  1144.16,  being  one 
month  «.rent  of  t^e  tyll.  and  toll  house  of  tT,o  toll  bridge  acroM  the^t;  Franei.- 
itivor,. between  the  jillages  of  Hiohmond  and.  MUlbourne.. 

The  roepoQdonU.  the  Township  o^MclbourDe  and  Bi^mpton  Gore",  Infor- 

voned,  claiming  to,  be  owners  of  <vie  undivided  half  intcrt<«l  in  the  bridle,  and 

'    ru'  ri  '"  JT!  """  •PHIant^'.title  and  possession  of  the  bridge  'in  question. 

•     K  »\     fr    ?  '^~^""'"L^J»'«  Muritcipalities  of  Melbourne  and  CleToJand," 

.        but,  for  default  to  ^e  repairs,  the  grant  wa.  revolted  by.  tlio  P^vJnclaJ 

Eiecutive,  and  a  grant,  made  to  the"  appollanfs,  who  undertook  to  make  the 

necessary  repairs.     The  Court  ielow  (Citeuit  Court;  8t'.  Francis,  Doherty.  J  ) 

niamtamed  the  Uitervention,  on<11.o  ground  that  the  Order  in  Council  n&B  ultra 

virti.  -  . 

Tlie  following  aixumcnt  was  Submitted  on  behalf  of  tlfe  appellants  :_ 
V  e/t^  "PPel'-nte  brouRbt  their  action  in  the  Circuit  Court  for  the  District  of 
Si. -Francs  against, one  Safcuel  Holmes,  their  tenant,  and'his  Iwo  sureties 
for  the  recovery  of  1144.16,  being  one  month's  rent  of  the-tglls  and  toll  hous^ 
of  the  tolj  bridge,  crossing  theflt.  Francis  River  between  the  villages  of  Kidh- 
tnond  and  Melbourne. '   -»  ^^  ^ 

The  appell.Dt8,^vi«.    thi^.Townshipof  Cleveland,  the  Vj)].ge  of  Riehmtfhd,    ' 
andtheVillagj  of  Melbourne,  by  indenture  sou.  ,eing  pS  leased  to  defen! 

i'i.Jnn""'^.*  *.  1"  *f  *""  •~""  •'^  "•'*  ^""*8«  «"  27th  Mareh,  187$,  for 
11,730.00.    The  defendants  have  not  pleaded.        ^ 

In  (JbU  action  the  respondents,  the  Townahip  of  MellK)urne  wd  J^omptia 

.  Gore,  have  intervened  and  put  in  isaue  the  appeUants'  tiUe  and  poM^on  of  the 
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"V!,^- ,:   ^"  •"/•"^'•t'on.  ;nd  ,t  .s  thi.  l«uo.  0  moHt  im  JunV  on^  that  i,  before  thi. 
.1..,.     a.  v„.  Court.     Upon  the  ft.etH  of  the  ea«e  there  in  no  imlrUnt  diLenoe  between  the 

K'o,^C:t"'"'-  T-     ^''°P;««V.'"""'^''  "'""""   «"'''°ly  ¥  doeumotry  evidence  and 
"'%!I';4r''""»'J''^'«'''«n«.  n"Jl>y«i'iHproofitiHe.t..bliHhod:   ^  ' 

«^;}roS?c'     ^^-  '^''"^  "'«  *»"•'>?«  !"  lu^'^tion  wto  built  al 


some  period  yprior'to  1857,  by 
irt  of  the  Public  Worita  of  that" 


&,;}rur      Y-   ll'-t  the  brid^-o  in  quoHti,     

.     1  the  |thon  Province  of  Canad;i,  and  formed 

t         IVo^nca. 

,'^f  ^''/;*;^•''°''"";y■fi"^J"y«'•Wn'ber,1857,byo^^^^ 
,    J^tT""    "V''«  "-^/^-V"""'.  t'-  "-f  bridge,  known  aa  the  .'St.  Franei, 
„  ..i      TBridgt,    was  p  accd  under  the  managcmck  of  the  Municipal  Councils,  of  the 

Townalups  of  Cleveland  and  Melbourne,  aa  then  conatituted.     The  bridRC  form- 
ing  thrf connecting  ttnlM/otwocn  the  two, townahipfl.  .       .  . 

>  *  n.  n^'7^''^,^V""''^  °'  conveyance  waa  asaamed  to  be  made  under  the 

nutliority  of  12  Vic,  c.  ft,  bcch.  12  and'  13. 

4th.  Thnt  the  tranafer  was  n.do  aubjcct  to  the  condition  that  the  bVidgo 

«hou Id  be  maintained  .n  a  proper  atate  of  repair,  and  ahoUld  be  properly  lighted. 

I     ^  5th^  That  amco  the  date  of  the  transfer  a  tract  of  land  known  as  Brompton 

rore  has  been  added  to  the  Townahip  of  Melbourne,  and  together  they  are  now 

known  aa  the  Township  of  Melbourne  and  Brompton  Gore.     That  L  village 

of  Melbourne,  which,  at  the  tiqie  of  the  tranafer,  was  part  of  the  Townshipof 

Melbourne  now  forms  a  separate  corporation,  and  the  village  of  Richmond/ 

then  part  of  the  T*.wnship  of  Cleveland,  also  forms  a  separate  corporation.         ' 

6th.  Thut  after  ,the  transfer    the  Councils    of  Melbourne   and   Cleveland 

appointed  a.  bridge  committee  to  takecharge  of  the  bridge,  collect' the  tolls,  make 

the  repairs,  tto.  '       *v 

7U,.  That  in  1877  this  Cpmmittce  reported  to  tlie  Councils  that  the  bridcc 
^•as  ,„  an  unsafe  condition,  and  thereupon  the  Councils,  by  resolution,  declared 
It  unwisd  to  attempt  to  make  any  coqsidcraWe  repair;  that  the  time  had  come 
for  rebuilding  the  bridge. 

8th    Thaton  August  nth.  1877,  the  Secretary  of  the  said  Bridge  Committee 
•  wrote  to  the  Department  of  Public  ^rks  at  Quebec,  asking  if  tht  Department 

Sbrid  e^  '"'^"**"''  *     '       **'  '^ *'"  '^"'"^  """•'*  ^  **^*""''**  *«  '^f^*' »»»« 

»  »*•••  f '•f  }^  compliance  with  this 'request  the  Department  of  Public  Works 

caused  the  bridge  to  be  inspected  by  their  engineer,  who,  on  the  29th  September, 
'        i?"\*"T".        .^^^'""'^  *'"'••"  ^^''^^P"'' 1878,  made  his  repo^^ 

'  -  -  W  f^T  '..  '  ""^  ?  ^"^^'  *"  ^  •"  *  '^''"S^™"'  <«>»diti6n,  a^  stating 
ftrther  that  ,t  was  not  advisable  to  allow  it  to  be  used  any  longer  by  the  public" 
but  that  It  ought  to  be  rebuilt.  ^       s>      J        y  "»w 

^lOtb.  ThHt^th  October,  1878,  Hon.  II.  G.  Joly,  Commissioner  ofiPublic 
Works,  ^'^e'J  inVder^  based  an  the  said  report,  commanding  the  proprietors 
to  close  the  bndg^  the  public,  and  to  commence  the  reconstruction  within  20 
days  from  thfr  sign^catjon  of  the  order.  ^ 

AfJ^^^**  '^r  ^^^^  ^°'^^''  ^^^^'  *^"  O^dert^  signified  to  the  Mayor 
dfMel^rne.nd/Brompton  .Gore,  the  Mayor  6f  Cleveland,  the  Mayor  of  Rich- 
mond Villages  and  the  Mayor  of  Melbourne  Village.  J  «« 
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"Ui.  1  bat  tho  robuiIdiDg  of  the  btidiiQ  was  not  oomm«n««  i  i,  "'"p  "'  C"**- 

order.  ■"«"""  ""^  ooramonooa  accord Jng  to  the     •«""«•<  •!. 

14th.  That  tho  Commi«,|o„er  of  Public  Work,  having  lo.,«IIv«.fl.i-..   u   ''yomT-KSt 
default,  made  a  reoort  to  thn  T,l«„»-.„     .  n  '^'>'">« 'ognHy  flptabhshod  tho       ihipof 

«!•  XT        L       "/"P""  w  ino  J-'ioutenant-Govcrnor  h  Council  nn  »i,»  oo»i.  j     MWhourae  Md 


fo,  public  „«  d.ri„,  ,1,0  c.;.,™.i™  ^"Ict  *--."'''' '°.  rp«'  "I"- 


Iho  rMpondeoto  refuMd  lo  ioin     TB.1 .!»,  .         .  .  ''^•,  "•"»  ""•  proposition 

i"dg...Mbo„i„,pccjr;io',rm°tp"^''''''  "■!•'"''«••  ■"■«*= 

for  publio  „«,  .„d  by  Order  i.  Co„„°  I    f  ,7  ..Tr  "^  ^""'""^  '"  ■>•  "'' 

190,  oi'ch.p., !»:  CqLz  (T^rs"  "r  '■"'°  "^  *" ""''"  ^^^'^ 

bouroe  forever,  by  «,  order  Sf  thoT.!   .      n  '^°"""'"l»  »r  *"l«»d  and  Mel. 

forced  port  of  .be7.WoVS^J;"'"Pr'°"  "■•"ke  bridge  i„  ,Lrt„. 
rigbt.  therein.  *^  "'  ""'  f  ""'»'=•.  "O  «■•»  «■»  ProTinc  had 

ineluded  in  the  ^^I^AZ^TT'fn'^'^  "^  ™  »»'  "-'•« 
vineo  of  Quebee.  *'"  "'"*  "  C«"feder.«on  ptotd  to  the  Pro. 
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»vonh"T.lwiIl     That  the  Eiooutive  Ooufnoll  of  tluA  Province  never  had  any  right  therein  dr 

iMdVt  1^!'"  '""'rol  thereof,  aud  their  proceedings  are  ultra  virct,  null  and  void. 
TlM-  Mui'Iicipn!       '''*°  rcspondouts,  by  tlio  conciu«ion'of  the  intcrventicfn,  pray  as  foUowd  ;' 
"'"rVp'o'f"*"      "  Whereupon  Huid  intervonaiits  pruy  .that  they  may  bo  deelared  to  bo  the 

"  owners  and   proprietors  of  one  undivided  half  interest  in  said  St.  Franois 

"  DlTidij 


Mplbnurnc  anil 
urom|itiii)i;i)r<>. 


A 


'■/'. 


Igo  ;  that  the  orders  of  the  Kiccutivo  Council,  of  the  Province  of  Quebec, 
"  in  rcfcremjathercto  may  bc  declared  to  be  and  to  hove  boon  illegal,  and  beyond 
"  their,  power!),  uftm  vtrr»,  and  set  aside;  that  the  pretended  transfer  thereof  by 
"  suid  Kxecutivo  Council  to  said  plaintiffii,  and  the  protended  lease  thereof  by 
"  Haid  pluintiffM  to  said  defendants,  may  bo  -  declared  to  bo  and  to  have  beep 
"  null  and  void,  and  sot  aside,  aud  that  plaintiff's  said  action  based  thereon 
*'  may  be  hence  dismissed  with  costs,  distraits  to  the  undersigned  attorneys,  and' 
"  in  the  event  of  any  condcmnatron  being  rendered  herein  against  said  dcfon- 
"  (fant,  Samuel  Holmes;  for  his  use  and  occupation  of  said  bridge,  then  that  ho, 
"  said  defendant,  be  condemncil  to  pay  ono  half  tho  amount  thereof  to  said 
"  intervenants,  the  whole  iWith  costs,"  &c,  l7 

The  first  point  to  be  considered  is  the  Order  in  Council  of  November,  1867, 
and  the  law  under  which  it  was  made. 

l)ie  Act  12  Vict.,  C.  5,  is  intituled,  "  An  Act  for  the  better  management' ot 
the  Public  Debt,  Accounts,  Rcv.enue  and  Property. 

Section  12  of  this  Act  provides  for  transferring  the  mnnagcmcn I  ofccrtaiq 
Public  Works  to  local  authorities  or  companies,  and  for  conveying  tho  said 
Public  Works  to  the  grantees. 

Section  13  provides  the  mode  for  carrying  out  tho  transfer,  viz.,  by  Order  in  . 
Council ;  and  also  provides  for  the  couditlons  and  restrictions  to  be  embodied  ia 
the  order. 

In  the  order  affecting  this  bridge  appears  this  clause  : 

"  That  tjio  said  Mui)icipulities  do,  and  shall  keep  and  maintain  the  said  bridge 
"  in  a  proper  state  of  repair,  and  shall  properly  light  \the  same,  and  that  such 
"  lighting  and  uU  ordinary  repairs  that  inay  be  required  to  be  done  to  the  said 
"  bridge  so^to  maintait^  it,  shall  bo  at  the  expense  of  tho  said  Municipalities." 

We  "respectfully  submit  that  it  was  not  the  intention  of  the  Legislature 
to  change  the  character  or  destination  of  this  bridge,  or  of  any  of  the  harbours 
or  other  Public  Works  to  which  the  statute  has  reference.  That  the  Act  was 
passed  sj^mply  to  change  the  mode  of  management,  aud  that  all  that  was  intended 
to  be  conveyM  was  the  right  of  malnagement  and  the  right  to  collect  the  tolls  sub- 
ject to  the  several  conditions  and  restrictions.  -  That  after  the  transfer  the  bridge 
in  question  never  ceased  to  be  a  public  toll  bridge,  and  did  not  become^  the 
private  property  of  the  grantc&s.  That  it  ever  remained  subject  to  the  laws 
'affecting  public  toll  bridges,  both  as  to  the  rate  of  tolls,  the  legal  ezeuiptions 
therofrom,  and  offences  relative  to  Public  Works.  12  Vic,  c.  5,  sec.  13 ;  12 
Vic,  Chap.  4,  and  C.  56. 

We  submit  the  grantees  of  this  bridge  became  by  said  order  simply  vested 
with  a  trust  for  the  public.     That  they  could  not  hold  tho  property  in  any  other 


"^ ''  J'i*'  ''f^"  ,  I, 
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be  wmtrkedlhit  the  grant  i. to  the  Councils atid  their  ,.cce,nor,  in  Th.  -.Wp..- 
to  the  MuQioipalitieii.  i<r<irtiMTy>wii- 

dgment  holds  that  in  this  irrant  the  tomiH  "  nnnn«;i.^f  — j  «.  xw...-.  ,      "«4»t«i. 


It  will 

office,  not  

The  judgment  holds  that  in  this  grant  the  terms  "  Counoii;^'  and  "  Munioi-      "iS- 

TnicinalL  Z  I  M      /    "'"'''^  ^*^    '™    .''"""'^  d!"''""*    bodies.     The  Moitte' .«. 
JMunic^tthty  may  hold  and  own  oertnin  property,  the  Counoil  enn  hold  none  """"P-O""- 

The  order  cohveyng  the  bridge  olearly  recognized  the  distinction,  for  in  the  

1^'nSX  -t  of. the  repairs,  &o..  is  to  be  b^ne  by  the 

this.    That  for    ho   bettor  manrgomcnt  of  this  public  property,  it  i»  pfaLd 
under  the  control  of  the  Councils  of  the  two  Municipalities^oin  d  by  iV  a.^ 

that  .n  return  for  the  revenues  which  they  arc  empowered  to  receive  frl;  the         ' 
Municipalities  are  to  keep  it  in  repair,  &tf.  've  irom,  ,t,  the 

Then  this  bridge  remained  public  property,  and  never  becamo.  a,  i,  protend 
ed    the  property  or  freehold  of  respondents  and  the  Township  of  ClS  "d        - 
There  was  created  simply  a  <r«<«.  ^    •  V'eveiana.     y 

^  Kespondents  rebjng  on  the  provisions  of  Magna  Charta,  say  that  no  man 
can  bo  disseized  of  his  freehold  but  by  due  process  of  law.     Th't  the  actiorof 

he  Provincial  Executive  in  dosing  the  said  bridge,  in  declaring  the  righte  of 
the  grantees  forfeited,  and  in  afterwards  transferring  the  bridge  to  appSlants 

tcnnnt-Governor.n  Council  acted,  are  arbitrary  and  unconstitutional,  andX 

The  reference,  however,  is  singularly  inapplicable.      1  ^         """• 

The  wording  of  the  great  charter  i^  "  no  freeman,"  &c 

The  Councils  of  jtfdbourne  and  Cleveland,  and  the  Municipalities  whose 

nffairs  they  administer,  are  noH/^emen,  and  cannot  ever  hold  fL^H  oTanV 

property  except  as.  the  statute,  whose  creature  they  are,  may  spl  ly  deel^^ 

%ir  very  existence  i,  at  the  discretion  of  the  Legislature  coating  them 

th^  s^''" '^^"  ^'''  of  a  f^oi^t  ..ply  of  .t:;::,,h 

InTot.ter:s  Dwarris,  p.  429,  is  the  following  quotation : 

"  of  thtTini'  \T'°"  "''n'r  '^'"'"*"'"  constitutions,  the  words, '  by  the  law 

of  the  Wnd,    had  a  well  defined  meanine  at  common  IaW    -„^  i  j  I 
;;  rendered  « due  process  of  law ; '  our  constitutlL  a^ "he Tir/^^^^^^^^^^^ 

-L  a  cH^J  T    ^^'^  P^'^yr'o^  to  another  some  proceeding  must  be  hS 
"  ho„S  L  ""'  "'^  ^^'"^  Magistrates;  .t  least  that  the  LegisUturo 
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Th«  MunicipAi-     Thii)  power  is  being  exetoiwd  every  day,  both  under  what  ia  knowiv.a8  th» 
,\tp  ofciovo-   right  of  "  eminent  domain  "  and  also  of  the  "  police  {tower  "  of  the  State. 

■nd    ' '        In  the  one  oane  the  aot  ia  juatifiod  by  public  utility,  in  the  other  by  pdblio 
ityoftheTowa-ufcty.     In  tho  form^er  there  is  embodied,  a«  a  gonieral  rule,  the  principle  of 

Sieiboum)  aJd  componoation,  in  the  latter  thin  feature  id  wanting. 
romptunOQ^.  ...q 


Potter'a  Dwarria,  p.  454*, 


In  the  present  case  the  public  safety  required  the  immediate  action  of  the  Pro- 
vinoial  J!)zcoutivo  in   oldl^g  this  bridge;  tho  exigencies  of  public  welfare 
"  re(|uired  the  subaequent  arrangement  made  by  the  Lieutenant-Qovernor  with 
appellants. 

Any  claim  respondents  might  have  must  resolvo*  itself  into  one  of  compensa- 
tion. 

The  title  which   a  public  corporation  acquires  to  property  is  qualified,  as 
;  being  for  the  public  use,  and  Is  subject  to  the  oxtiroiso  by  the  Legislature  of  all 
tho  powers  to  which  the  frunobiaes  of  the  Corporation  are  subject. 

Potter's  Dwarris,  p.  382. 

It  is  a  generally  accepted  principle  that  there  exists  in  the  state  a  right  of 
resumption  of  property  for  public  use,  which  may  be  exercised  without  recourse 
to  the  Ooarta  when  the  safety  and  interest  of  tho  public  require  it,  and  this  as 
respects  even  fVeehold  property,  and  a  fortiori  that  which  is  held  by  a  public 
body 'for  public  purposes  only. 

The  judgment  complained  of  declares  the  act  of  the  executive  ultra  virei,  \t 
declares  '\that  the  Legislature  of  this  Province  had  therefore  no  power  or  right 
to  legislate  for  tho  forfeiture  or  confiscation  ^f- their  rights  in  said  bridge,"  and 
without  declaring  the  Act  32  Vio.,o.  16,  untonstitutional,  says  that  it  cannot  be 
made  to  applyto  this  bridge,  and  that  the  Licutenunt-Governor  has  misunder- 
stood and  misapplied  the  Aot.  " 

A  queatiop  may  fairly  arise  here  as  to  the  power  of  tho  Qourt  to  declare  tho 
Act  of  the  Legislature  and  Executive  ultra  vires,  null  ari^  void.  We  do  not 
mean  to  impugn  the  power  of  tho  Court  to  declare  Acts  ultra  vires  apd  uncon- 
stitutional, which  tranfigress  tho  limits  laid  down  in  j^e  Uritish  North  Auieric«i 
Act,  and  encroach  on  the  powerij  conferred  on  tho  Dominion  Legislature,  but  we 
do  question  the  power  of  the  Court  to  annul  and  set  aside  Acts  which  arc  clearly 
within  tho  scope  of  the  powers  conferred  on  the  ProiViuoial  Government.  As 
regards  the  subjects  comidg  within  its  cognizance  we  claim  that  our  Prdvincial 
Parliament  is  "  omnipotent."  In  the  United  States,  every  State  has  its  written 
constitution,  and  its  Supreme  Court  specially  created  to  keep  the  Legislature 
within  the  Constitution.  .  In  England',  and  in  this  Pivvince  as  regards  subjects 
within  the  scope  of  the  powers  conferred  at  conlcderation,  we  submit  that  the 
Legi.«Tation  of  Parliament  cannot  be  set  aside  by  the  Judiciary.  It  is  oet'for 
the  Courts  to  define  the  Legislative  powers  nor  to  hold  the  Act  of  the  L^isla- 
ture  void,  because  it  may,  in  their  opinion,  violate  or  impair  rights  which  they 
think  should  be  protected. 

The  Legislature  may  violate  generally  received  principles  of  right  and  justice, 
but  if  they  act-  within  the  scope  of  the  powers  conferred  on  them,  the  judicial 
power  cannot  pronounce  the  Act  void.        • .. 


COURT  or  QUEEN'S  BENC^,  1881. 


t. 


«orreot,  it  beoomei  importtnt  to  dolerniiDO  whether  or  no  the  Act  32  Viot   o  1ft  'm."/'!!*^*- 

:Lr  ^"  •"'/- •p'j^  ^  '»••  •'"^  -  1-tion.  :n?oo„:  u:ni,;  -^sf^ 

whether  or  no  the  Executive  h»  m.papplied  the  provUioDS  of  the  Act.  i^"'  ""»*"•-•• 

The  seetion  of  the  Aot  referred  to  road,  M  follows-  \  "' Yh'i^T"""*- 

'' The  Comm|«ioner,  whenever  he  shall  deem  it  desirublo,\or  whenever  he^-^""'- 
shall  be  reauired  m  to  dn  hv  AHA  nr  ».»»  .V a A     . 


"  fwi  *ti'T'"'^'«,»°  '*«»'y  «"«  or  more  persons,  may  oausfe  that  anu  toll 
bndgehe  .nspcoted  by  any  offieer  of  his  department,  or  by  arty  other^on.- 
potent  perwo    appointed  by  him   for  such  p^pose,   with  insfruetions    to 

"in^rL'fr  1"'"'!'^''^""'"'''"°"  '^'^'  ^"^^'  »"''J-»^'»to  such 
inspeotion,  the  said  report  to  .ndieato  whether  suoh  bridge  stands  in  need  of 

"  r«tf»T^    i!     \         repairs  or  reeonstruetion  may  be  accomplished.     Such 

repor  shall  be  submitted  to  the  Commissioner,  who.  if  he  approve  thereof 

^^  shall  take  such  actH.n  thereupon  as  ho  deems  just,  and  shall  ca!i^  the  bridRo' 

.      keeper,  either  penKjnally  or  at  his  residence,  to  be  served  with  a  copy  of  the 

fixed  in  the  order  of  the  commissioner,  for  the  <Lmencement  or  completlonof 
^works  ordered,  the  o«.».r  of  the  bridge  or  lessee  thereof  have  negLted  to 

«  ^K..  I^  ""T'f.  ^''^  '*•'*  '"''"'  ^''^  ^'ommissioner,  after  having  himseH" 
^^m.^^  such  default,  or  having  caused  the  same  to'be  establish'ed. "^f 
"  ^ttthT    ^''"^'n    *''  ^^'««^»»«^«ovemor  in  Council,  and  on  such 

"  Th  irl  r^T^'TrT  '"  ''**"""  "'•^'  '^  P->«-«on.  order  that 
8uch  bridge  bo  dosed,  and  declare  the  proprietor  thereof  to  have  forfeited  the 
privilege  of  exacting  tolls  for  passage  over  the  «,me,  together  with  ToZ. 

'  the  privileges  conferred  upon  him  by  the  Act  respecting  such  bridge  •  in  the 
case  of  any  lessee  of  a  bridge  belonging  to  the  P„,vince.  the  plu  J^t  on 

Z       uf     V'"""?  '^'^'  """*  Bhall  declare  such  lessee  to  have  forfei^all 
"  .the  rights  and  privileges  arising  from  his  lease  io™iiea  all 

"Such  proclamation  shall  be  published  in  the  Quebec  Official  Gazette  and 
shall  have^the  force  of  law  from  the  day  of  the  publicationUiereof  ' 

-  the«r!tl^r^^f  """*'""  "^'""''P'^'"'^*^^^  **«  bridge  mentioned 
^erein    shall  become  the  property  of  the  Province,  and  the  Lieutenant- 

^rr  1  ^"°«"ry  *««"*'«»e  property  therein  and  thecontroHWf 
either  to  the  mun  cipality  in  which  the  same  i.  situate,  or  to  any  2 
ueighbonng  municipality,  together  with  aU  the  rights  and  privileZ  whth 
^fomer  proprietor  thereof  enjoyed,  and  upon  fueh  tranJfeJXo^:^  ( 
bound  to  perform  upon  such  bridge  the  work  ordered,  by  the  CommisrirnlS^.^ 
"  and  to  keep  the  same  for  the  future  in  good  repair  "  ^"nmissioner/.,^ 

«art!^!?  ^!*»';^7"**"r**^  '^'  ^"^  *« wUcable  only  tobridgea  fbn^K 
part  oMhb  Public  Works,  under  control  of  the  Department,  aud  w^inT^o 

ve^privatori^htj.  NowthisHmitationisnotat^L;!",^ 

of  the  Act     The  Act  says  the  «  owner  shall  be  notified  to  make  the  nZ^^ 

repan-s,  and  n  default  the  ^'pr^pHetor  "  shall  be  decl^d  to  U^  forJeSS 

The  Act  palpably  ha.  reference  to  toU  bridges  that  ai^b  the  hands  of^rire 
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hj'onh  "{'.'STn':  ?*"'«•  "'■  corporttioDi.     There  would  bo  no  nwd  to  make  Ruoh  pro* iaion  if  t^ 
i«3'Ji!jr  ^"^'K"  **'™  "'>'^»'  »•'»  Dionogcuiont  of  the  Dopartiijont.     Tlio  Act  olotrly  aiins 
T|j.  jJSnioip,!-  ■''  '"**  •'  intondod  to  opcrtto,  «  forfeiture  of  ri^hu  and  privileges.  ■> 

"'  'JLVp'S"*""     '^''<'"  "''y  •^»«»  '^  "0^  »PP'^  to  the  bridgu  in  (,ucHtion  ? 
H;««;«'«n"(il!"?     '''"'  ^**  *''■•"'''  •'"''80  ••  »nd  hoa  ulwayH  booa  u^istt  bridge  for  the  uae  of 
Her  Mnjoaty'a  aubjocts.  / 

The  v«ry  rip;ht  to  exact  tolls  gIvcH  it4  public  oharaoter  and  deatinatioo. 

The  grantt'08  of  thia  bridge  could  /ever  change  ito  deatinution  or  oharaoter. 

They  oould  not  even  change  the  roW^  of  tolla  or  vary  the  ezomptioaa.     They 

could  not  |oIo«K)  it  to  the  public,     ^ey  wore  aimply  vested  with  »  trust  for  the 

•        public.     Under  the  provisiona  of  the  Act  cited,  the  original  granteea  haVe  had 

their  rights  forfeited  and  their  truat  taken  from  them. 

We  fail  to  see,  then,  any  rational  or  logical  argument  which  can  except  this 
bridge  from  the  operation  of  the  Act. 

The  Act  would  apparently  apply  in  the  base  of  an  individual  proprietorship, 
much  more  of  the  mere  public  trust  of  a  Municipal  Council.  It  is  said  that  this 
transfer  of  property,  or  trust  as  it  may  be,  was  conferred  by  the  Qovernor- 
General  under  the  authority  of  the  Lcgislttture  of  the  Province  of  Canada,  and 
that  therefore  the  Provincial  Parliament  an4  Kxeoutive  oannot  interfere  with  the 
grant.  '.'  . 

This  argument  will  not  bear  inspection. 

There  can  be  no  dispute  that  all  questions  effecting  property  in  this  Frovi6e&, 
both  private,  municipal  and  provincial,  are  within  the  scope  of  the  Local  Legis- 
lature. It  can  moke  no  difference  os  to  when  or  how  the  rights  of  property 
originated,  or  from  whom  derived.  Moreover,  taking  that  which  we  submit  to 
be  the  only  correct  interpretation  of  the  original  grant,  viz.,  the  creation  of  * 
trust  for  tte  public  of  a  Public  Work,  then  at  the  Confederation  all  questioD 
affecting  this  trust  and  this  work,  by  the  British  North  America  Act,  passed  to 
the  Local  Legislature.  This  bridge  certainly  became  subject  to  the  enactments 
of  the  Loo*al  Legislature,  touching  the  tolls,  the  exemptions  therefrom,"&o. 

Sec.  109, 3.  N.  A.  says :  "  All  lands,"  Ac., «'  shall  belong  to  the  ^veral  p% 
"  vinoes,"  &o.,  «^  in  which  they  are  situate  or  arise,  subject  to  any  trust  in  rea- 
-.-.-..-^      "  pect  thereof,  and  to  any  interest  other  than  that  of  the  Province  in  the 
"  same." 

We  also  refer  to  sects.  117  and  135  of  the  same  Act.  We  submit,  then,  con- 
fidently that  the  Act  32  Vic,  o.  16,  does  apply  to  this  bridge  as  well  as  to  any 
other  toll  bridge,  and  that  there  was  no  misapplication  of  the  Act  by  the  Lieu- 
tenant*Qovernor  in  Council. 

Then,  to  nullify  the  acts  of  the  Provincial  Executive,  the  Court  must  set  up 
its^authority  against  the  l^islation  which  has  provided  for  the  forfeiture,  and 
declare  that  A^ct  unconstitutional.  This  the  judgment  complained  of  has  oai«- 
fuUy  avoided  doing  ostensibly,  but  this  in  effectit  has  done,  and  this  we  claim  it 
had  no  right  or  power  to  do. 

It  would  be  most  di£Bault  to  find  a  mo(«  justifiable  inBtance>of  the  ^zeroise  of 
the  "  police  power  "  of  the  L^slatare. 
The  safety  of  the  public  required  the  oloBing  of  the  bridge,  and  indeed  oul 
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T  10.,  onap.  10.  if  llromplontllorf. 

That  they  were  parties  flo  tho  appllontlon  which,  under  th.  fin,t  .ub^ction  of  I         "^ 

^ZlX""  "f   i  ?r "^  "■  ^'^"*'»---  "'^  I'"Wic  WV.rk«  to  the  state  ,  ^C 

or  he  br  dRe.  and  aaked  that  ,t  should  bo  in^poctcHl  aa  therein  provided 

«„„„  '\  "?  f "°"  '"  *''*  .i«''«'«°"t  "  •»  """on  why  tKo.  riRbt  of  the  Rrantce.  /   ' 

thJZrJ'  ^""i  i*^  ""*  «"•«"«  t'-"'  "Kht  of  re-entry  without  the  eonaont  of  \  / 

«  W  70.  nlVz'     ""     "  '  ""  *"''""'*  ^^  "'••'"  ■'  ''"  ""''"  22  Vic.  .  •     -t, 

adopted,  but  the  mereM"aot  that  another  romcdy  exiatod  dooa  not  make  the  pro-  I 

Seetions  1.79,  180  and  190  of  32  Vie,  o.  16.  are  new  law.  giving  a  new  and 
more  expedjtioua  prooew.  .J 

Se^'lSo'IJT ''"''"  °""*t"^ '^^^^^^^  Thiai,  the  question, 

n^tv  if  he  Ir  V  ^  T"""  *"  ^'^^  P"'*^  di8po8.«»sed  his  recourse  fo   indem- 
nity  It  he  deems  himself  aggrieved. 

contrirn^f  '*^''  ^\"*  "^"^'^  ""^  ^*  ""•^'^  -  '«"  «»'  »on-faiaiment  of  any     ' 
contract,  or  for  any  other  eauae  of  re«ci8io„  or  for  public  purpo«».  ^ 

.      There  .8  nothing  more  about  these  provisions  that  is  any  moTarbi'trary  than 

It  was  hdd  ,n  the  case  of  H.usserman  vs.  Casprain,  Bev.de  L   609-' 
"abttrtstf^tM^'r^^^  thebalsof  ariver.on^'iehth; 

^u^';rn^tt:rnt^r.'""^'"'V^^^^ 

thitmt2'i*::iTJi"fi'p'"'4'^^^  *  ■ 

th«  matter  has  beeabjgh. handed,  yet  a  I  ttle  reflection  and  study  of  the  case 

^^^^^^;^  . 

J  s  j«equently  made  of  it.  The  bridge  having  become  rotten  b^yodC" 
ttttr„?-  T;'?''  '"'  ceased -therein,' and  with  what  p^pl  ;Tn 
they  complain.     W.th  the  sanction  of  the  Government  the  appellants  havLTa 

nnZrjrrV''^'''"'^'  pending  the  erection  ofTe  new  one   ;!  '• 

respondents  refused  to  jo.n  appellants  in  their  undertaking,  but,  dog-in-thc! 
»ajr  style,  w.ll  neither  help  in  the  work  or  allow  appellan^p  do  i  Vuho„t 
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Th«  ManUlMl 

Mr  or  th*  Town 

•nip  of  (.'I***. 

load  *t  ■! 

/•ad 

The  MualoliMl 

trorihal-uwD 

•hip  of 
M*llH>urn<t  and 
Ilroin|)tgDUuM. 


\^ 


X 


In  nd.U.ion  thero  U  ,h^  n..  .^Mtelif  fkmM  th.t  th.  n>t^'^*»  •«  not. 
ono  of  th«  ori^inul  ^rixnWe,  of  th«  brid^,  but  *(..  o.-uoii  of  Melbourne.  li 
will  bo  obncrv.  .J  tliK  even  Nhoul.l  thiM  Oourt  go  the  lonKth  of  holding  with  th« 
Court  below  tlmt  the  tornw"  Munioipalily  "  and  " Council"  are oooT«rtiblo, yet 
oven  then  tho  ri*i|M)ndonta  are  not  the  grantee*,  nor  one  of  them. 

Hinco  th«  granJ,  aa  reapondcnta  themaolvoa  |)load,  tho  territory  of  Rrompton 
Oor©  ha«  k«en  added  to  Melbourne,  and  the  two  now  form  the  Uoitod  Townahlp 
of  Mfllbourno  nnd  Bron.pton  Gore  ;  a  now  oorp<)ralion.  The  grantee,  the 
Towmthlp  of  Melbourne,  ia  defunct.  In  addition  to  thia  the  flllago  of  Melbourne 
hita  been  orooled  a  aeparate  corporation. 

ConBcqucnily  tho  party  intervening  is  an  entirely  different  perMn,  and  moni- 
fcatly  not  entitled  to  a  h«lf  interoat  in  the  bridge. 

Tho  judgment  does  not  diamiaa  the  plaintiff  a  notion  aa  aakod ;  it  gnnta  merely 
the  alternative  prttyor,  and  condcmna  the  drftndanU  to  pay  one-half  of  any  judg- 
ment againat  thow  to  the  rcM|)ondont«. 

The  action  is  not  for  the  use  and  ooa|ipation  of  tho  bridge,  but  it  is  brought 
upon  a  written  contract,  the  only  partie|  to  which  are  plaintiffs  and  defendanta. 
AVe  eubmil  that  what^or  rights  interv«nanta  may  have  in  the  bridge  cannot 
be  enforced  in  this  way.  They  may  have  rights,  and,  if  so,  there  are  proper  ways 
for  them  to  enforce  tfaom.  ' 

The  intcrvenants  have  not  attempted  to  soil  or  lease Jb^ir  righU  in  the  tolls, 
and  it  is  immaterial  to. them  what  contract  may  ^  botwoefi  plaintiffs,  and, 
defendant  Ifolmos. 

We  would  again  respectfully  submit  that  th^  intorttSnants,  that  is  the  Muni- 
cipality  of  Melbourne  and  Brompton  Gore,  nevwr  JM  any  right  of  property  in 
said  bridge.  -"/"/■  °  . 

That  this  Municipality,  as  now  constituted  and  as  they  appear,  cannot  be 
deemed  tho  same  body  as  the  Council  of  Melbourne.  No  transfer  was  ever  made 
to  Brompton  Gore,  and,  on  the  other  hand,  tho  most  important  part  of  Mel- 
bourne, as  constituted  in  1867,  ia  now  the  separate  corporation  of  Melbourne 
Vilage  one  of  the  plaintiffs.,  ,.  ' 

The  rccpoiidcnt  submitted  : —  \ 

The  only  pt)int  before  this  Court  is  whether  or  not  the  Government  of  the 
Province  of  Quebec  can  legally  usurp  and  oxoroiiw  tho'  right  of  confiscation  of 
private  property  and  vested  righU  by  its  own  orders  and  proclamations,  without 
legal  prpoess  or  judicial  decree.  If  so,  thou  it  has  prerogatives  greater  than  any 
claimed  in  Groat  Britain  by  the  Crown  since  the  Great  Charter  was  conceded 
by  King  John,  and  Blaokstone's  oonjmentary  tliereon  would  have  no  signifioanoe 
here.  "And  by  a  variety  of  ancient  stotutes  it  is  enacted  that  no  lands  or 
"  goods  shall  be  seized  into  the  King*  bands  against  the  Great  Charter  and  tho 
"  law  of  the  land,  and  that  no  man  shall  be  disinherited  or  put  out  of  his  fran- 
"  chise  and  freehold,  unltu  he  he  duly  brought  to  an$wer  and  be  forejudged  by 
"  course  of  law;  and  if  anything  be  done  to  the  contrary,  it  shall  be  redressed 
«  and  holden/or  none."    Book  I.,  Chapter  I.,  Sec.  III.  [139.] 

It  is  pretended,  however,  by  the  appellants  that  chap.  Ifr  of  32  Vic, 
(Statutes  of  Quebec)  "An  Act  respecting  the  Department  of  Agriculture  and 
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iilf  •  I!T*!'m  ''".?""  »»••  ----'J  power  r.a.«thori,y  to  w.,r,„t  .he  n.  «..u.p^ 
proooduta  in  thin  mattor.  u*nrih«roS»r 

The  rMporKknU  doom  it  onlj  noooMary  to  M?  ;  '•"'•  •*••*** 

lat.  That  therf«/.m.i«,«  of  the  l.^,Ueur,  |„  th«  farm  of  Statute,  do  not  ^roMSt 

^/.  power.,  and  arc  inoperative,  if  eh«jr  M.«n.e  prerogative,  not  already  poa-  l,t!Zi^Z 

2nd.  That  the  Act,  ..  .  wholn,  d.r^  „„t  .ppi,  »,  tho  e.«o  in  q^wHon,  In,,, 
maoh  «  the  bndKe  m  quoation.  .i„oe  1H57,  ha.  fonaod  no  part  of  the  -  J'X 

3rd.  That  if  appiioab!.,,  H.i.l  Act,  in  ao  fi^  it  p«,f.«««,  »„  ^j^^  ^„  j^      

confl^ato  the  property  of  indiviJunk  or  nmnici^Uieiiithout  judicial  trIaT  ij 
uneonatitulional  an<l  uUm  iir,'».  ^\     \  J""'"""  "»"'»  '• 

The  intorvenaata  do  not  pro,o„d  .hat  they  are  b^ndVritieiam  and  control 
in  the  r  manaRement  of  «i,.l  bri,|^„,  but,  on  the^ontruTy,  o«.umo  and  admit  tha 
upon  Ihe  transfer  of  tho  bridKo  t„  .aid  two  munWl^ltl«.  it  c.»o    t  o^rund; 
t  e  proviMon.  of  the  Municipal  and  lUd  Act,  a.l  if  inaec«ror    ^^rlt;   . 
attended  to,  complaint  miRht  bo  made  uHd.r  the.  prouUion,  „/  that  Aci   bv  anj  " 

pcn«,n  .nterested ;  or  the  (Jovernment,  throuRh  it.  proper  rcpre«,nt.'.i/e,  thJ 
Attorney  General,  might  c,aae  auch  Municipality  to  be  indicti  for  negle;t  of 

bo  .natuutod  o,j«.n»t«„d  municipalities  ne«lecting  thi.  or  any  ^her  bridge  or 

Ao"t  la  "'^  .  'k  "r  '■"'^''"•'  '""'  -^-  '•>«  Proviaion.  of «  d      ^ 

Act,  the  Oovernmen    might  declare  forfeited  for  neglect  or  other  c«u«,  the 

„:;tr  "  "        ^"'««  -^-^  ..„//  *../  ,.a„K  L  .urdy  no  auch  right  .  ■ 

of  a  PrlT'"''  ""  "f  [/•♦•-'«»«««»fi~»tion.  exi.t-  in  the  Execueive  Counci 
of  a  Province  over  a  bridge  or  other  municipal  work  «,q«ired  by  .uch  munici- 
pahty,  either  by  purch.^^<,onation.  long  prior  to'thc  eilLnce  of  au  h 
Pn,v.noe.  imd  from  an  individual,  corporation  or  government,  entirely  ISS   ^l 
fromandmdependentofsuch  local  Government  or  Executive  « J' «'«»"<"  .. 

RAM8AT  J.     The  first  question  that  i,  ralaed  on  thi.  appeal  i.  a,  to  the  '  ' 

mTTtheth'  r"^1>*'"  ^''^'  •"  Council,  of  thT21.t  Nov  Iw 
1857,  to  the  then  Municipal  Council  of  the  Township,  of  Cleveland  and  Me^ 
bourne.  «  then  constituted.  „«.e^^  of  the  parties  no^i  appeUanf  .ndljl„. 

On  wfoftnoe  to  the  wcUons  of  tho  Statute  under  the  authority  of  which 

!nl„?  '  r  ^'''"T"'  «f  ^''«  »»•««  Province^of  Canada  had  full  poweTto 
a  cnato  completely,  and  without  any  restriction  whatever,  in  f.vbr  of  Tny  dis- 
trict or  mu^Wpal  ooungil.  or  other  local  authority  or  oom%ny   .nv  oubHo 

il''ind\r''«*"lp""'°^      ne  widsytheS;,:;;™"'^ 

eoul  dtthel'.!"^"^  *"  *';f"  ""'  ^''"^*y>'  The  Crown  could  of 
eourse  limit  the  estate  so  conveyed,  but  whatever  right  was  so  cobvwed  beowna 

naJnTofVe   ^  '  T^'  "";"''  «""^  ^'^"'^""^  »«  revoM  ilTS 
con«nt  of  the  grantee  "  attested  by  signature  or  seal,  or  both,  as  would  bo 


r 


\ 


T"'^  ^■'T^WTr';^^pw 


'X 


IS 


COURT  OF  QUKBN'8  BINCn.  1881. 


A'i,»ni.»».  0'  wlfl*"!*"'!  aiMl  M«lbiiurn«,  it  dim  not  appMr  thai   th«ra  wm'tmf  Miki 

Ar./«Ci^5rJ.''"''«J  "•>  ""«'•  pw'^iwion  i.  put  forth.  It  WM.  kuwoTcr,  ountflixUJ  at  Ui« 
»irtk!?n2f.M  "»''»""'*  »h«»  »«>•  Crowo  hud  »  right  to  t«k«  mj  propsrtj  (br  publio  tt«»;^ 
lin..p.«.(i»,..,h.i  i,  h«d.  IhoMforr,  th«  right  to  r«.u...e  th.  p,m.*«i.«  of  thk  bridg.  without 
^«K»M  of  law,  and  that  tho  I^al  OovarnniAnt,  iohoriting  Ihia  right,  might  «nler 
ttpon  any  proporty  and  Uk«  poaMMalon  of  It,  of  iu  own  authority.  Tho  Court 
dispoaed  of  thi«  pfopoaitipir  at  tfai  irgttmant,  and  it  ia  unooooaaary  to  rtfar  lo  U 
again, 

Tlio  queation  in  di-puto  b«twMn  (|)«  pirtin  really  tnrna  oo  th«  aotioD  of  tha 
LooiU  Govoriini«nt  of  QuobM,  undar  tha  tcrroa  of  th«  32  Vio..  o.  15,  b.)o.  lUO. 
By  thai  Act  it  ia  provided  that  tho  Coniniiiiaioner  of  t*ublio  Wor^ffeay  maka 
or  MUM)  io  b«  made  a  njport  of  tho  atato  of  any  toll  bridga,  and  h«^iy  on  any 
■uoh  report  order  the  bridge  to  be  repaired  within  a  certain  timej*hd  if  it  ba 
not  ao  repaired,  then  the   proprietor  of  the  bridge  ahall   for/oit  %•  right  of 
eiaoUng  tolU   for  pai.iutg«   on   tife   bridge  and   all   other   priril«yee  oooOirred 
U|K)n  bim  by  tho  Act  rtapeoting  aueh  bridge.     Then  aubaectlon  ft  oonlinuea 
that  ••  from  the  day  of  tho  publication  of  auoN  proolaniotion,  the  bridge  men- 
'  tioned  therein  alftil  beoonio  tho  property  of  the  I'rorinoe,  and  the  Lieutenant- 
Governor  in  Counoil  ui.y  trannfer  the  pri)perty  therein  and  the  ooot^l  therwif 
either  to  tho  municipality  in  which  tho  aame  ia  aituute,  or  to  any  other  neigh 
.boring  municipality,  together  with  all  Iho  righU  and  privilegea  which  the  former 
proprietor  thotoof  enjoyed,  and  upon  auch  trauaferoe  b<»oming  bound  tq  ^rfurm 
upon  auch  bridge  the  work  ordered  by  the  commlaaiouer,  and  to  keep  tho  aauio 
for  the  future- in  good  repair." 

It  ia  contended  by  reapondenta  that  thia  Act  only  applica  to  toll  bridges 
forming  jwrt  of  the  public  worka  of  the  Province,  that  a  local  Act  cannot  deprive 
a  person  of  \m  proporty  without  proccim  of  law,.and  that  thia  Act  cannot  affeot  the 
bridge  in  queation,  a«  it  fulla  under  the  ooutrol  of  tho  Dominion  Parliament. 
•  Tho  kgialation  in  queation  ia  porhapa  of  viry'qucHtionablo  policy,  but  it  is  not 
the  proviiicn  of  the  oourla"  to  guid*  the  policy  of  tho  logi«liituro.  They  may  ooa- 
aider  the  rcwn  of  u  luw  to  interpret  Its  doubtful  proviH^/iw,^  to  give  effect  to 
the  mauifoHt  intentions  of  the  legislotor,  but  they  h<ive  no  right  to  auapoud  the 
operation  of  an  Act  dicarly  oxproaitod,  '.  " 

^°  ♦•»"  «"*'  I  """not  think  there  is  any  ambiguity  in  the  language  of  tljo 
statute.  It  applies  to  "any  tollbridgc,V  und  it  apcciully  refonrto  toll-bridgon 
the  proporty  of  wUoh  is  not  vested  ia  tho  Government  of  tho  Province.  In 
subsection  3,  we  find  that  by  proolamatioa  lilio  bridge  i^uy  be  deolurod  to  bo 
fi  closed,  "and  the  proprietor  thereof  to  have  forfeited  tho  privilege  of  ezaoting  ' 
tolls  for  pa«iag6  over  the  same,  togethot  with  all  oth<>r  privileges  conferred  lipoa 
him  by  the  Act  respecting  such  bridge."  And  again  in  sub-section  6,  we  have 
It  enacted  that  "  from  th«  4oy  of  the  ptrtAioafion  of  saoh  proolamatioa,  the 
bridge  mentioned  therein  shall  become  the  'property  of  the  Province,"  etc.  -  It 
was  not  then  a  public  work  io  thelsenscrof  »,Provi.ioittl  work,  before  thatl    It 
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•p*.UI  pri vil<^t,  bflflitt..  6f  it«  boing  •  work  for  Ibo  public  urn  %l  '^^^ 
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It  tMOM  to  «•  th.t  tbi«  bridg,  fl„.l'  th«  righu  o..o»«j«d  bj  th.,  Ord«r  In 
(  ouno.  .r.  ..  prop,rtjr  In  th«  Proviooo  ;"  b  fi-rt  U  I.  iho  .Urtiog  point  of  th« 
rmpondonl .  .fKumcnt,  th.t  th.  .u.uto  b  «  {tO^ti^rmm  with  mted  Hght.  of 
proprtjr  Agiin,  it  i.  pro,«rtjr  hold  bjr  .  munloip.1  in.tUutloo  In  th«  IV„»i„o« 
Kurth«r,  it  i.  .  «.tU,  of  .  »«r,lj  loo.l  nature.  A..4  l-tly.  I  dout  .««  ,„yihi„K 
•n  the  «mM,.cn.l.on  of  .ho  m.Utl«,  poww.  of  I»«rli«„,«„t  to  oicept  thi  toll 
bridg«.  b«  o..K.,.«  to  i«unioip.Htl«,  f,om  iha  control  of  th.  Local  LoKi.Uturw. 

A  fchnlo.   point  w«  r-i«,d  by  oppcllanU  th.t  iho  grant  wm  to  th«  CJounolU 
of  the  Mu„iolp.Ut.o.-«f  Clo,ol.nd  .nd  M«»K,urno.  .„d  .hut  tho  Intcrrontg 

p.  lljr  Pf  the  rownnup  of  Melbourne  the,  don't  ropr«»„t  tho  Council.  There  I, 

Iho  12  V.C   .nd  it  w..  ,  grant  .0  .ho  Council  which  only  oxl.tod  a.  the  aucnt  or 
«pru«!ntotive  of  the  Munioipaii.y.    ,  •*««  m  mo  agent  or 

The  JudK'mcnt  ia  roYurMd. 

The  judgment  in  appotj  i«iufo||  iw. :    •  _  ' 

"  Tho  Court,  eto. 

"  CoDBidcriug  that  under  the  provWon.  of  tho  atotuto  of  the  ProTlnoo  of 

^      !f   h     »  r  r  ^*""°''  "^  ''"''""  ^^"''"  "  '^  '»"•'•  or  o«u«  to  bo  made  a  report 

'      it  t'ot        •'  ?":':-«"•  '"'  •''"^  '*"  •""^'  -  -^  -»'  "port.  orde'Tl^ 
bridge  to  bo  repaired  within  a  certain  time,  and  if  it  be  not  w  ronaired  then   h! 

bidS'  "^'"  «^'f' '«K-  «>'"•"«'<»  upon  him  by  tli.  Act  tL^,^  .uoh 
oftho  publication  of  auch  proclamation,  the  bridge  mentioned  .herein  ah.H 
^tV  r  ':r''  «f  *»>«  I'«>vinco,  and  tho  Lieutenant-Oo.cmor  inCounc 
inay  tranafcr  he  property  therein,  and  the  oontrol  thereof,  either  to  the  Muni- 

Z^  '"  •:,  t  't"  ""r  •■  "''""'"•  "'  ^  ""^  «'»•-  "^'Khl.oring  Munieipali  y 
e?bv  J  with  .11  the  right,  and  privilege,  which  tho  former  proprietor  W 
enjoyed  upon  auch  tran.feree  becoming  bound  to  perform  upo^  .„ch  bridl 
'  X'pair.'  '        ^^---oncr.  and  to  keep  th.  «.mo  Z  tho  future  b 

prlv!;ri?Q:5;i"^  '•" "'""  •"  ^•^^  "-"^^  '-^^ »« • »«"«««.  -»»>-  «.• 

"  CoDBidering  th..;  the  Licuteol^nt-Governor  of  the  Provinoo  of  Quebec  in 
Couuoil  ha^  by  the  authority  conferred  on  him  by  thesaid  atatute  tranZr^ 
thirty  of  tho  .aid  bridge  and  the  oontrol  thereof  to  tho  appel    nt. 
ProvS:^-;  '''  '-^  ^''  -'^  •«^-'-  ^-^-y  -^^^  Hghtl  in  tho 

••  Con.ldering  that  there  i.  error  in  the  judgment  .rendered  by  the  Cirouft 
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MONTRIAL,  tOlb  KHM,  IMI. 

Cornm  Sir  A.  A.  Domon,  O.J..  Momk.  J.,   KAii»Ar.  J,  Til«iii,X-. 

Bait,  J.  .  r^ 

t  K«.  I7». 

•      WIUIAM  HTKWART, 
"' ,.  I  \  </>t/i(i*(M  In  tkt  CiM  Mow), 

\        *Mo  '    (  '       Armu-Ti-. 

AyijIWtH, 
r*  (Pttimifin  IK*  Court  Mom), 

—  '  "\  *'  llMrOKOMT.' 

«)■•  flOMt.  M.i  ••i|>oM»l  i<>  p..rll.  i  *  ■    »-wr»i«t  mmr  •  d«af«r- 

U«lDl-Tb.»  an  «gnH,n«inl  m..l«  h,  ll,«  o.puin  .o  ptr  JOOO  ■(»ll»f  f^  Iowim  Into  (j«iw.  i|.,h.., 

.   tn»M  it  Ml«H«.  Md  M  luoh  Wm  »u,tl.  .1  |,ui  ih,  ,u«  fl.^  by  ,u,  ,,rJL.«n       ' 

^Th«  .ppvl  wu  (Vom  •  Judgment  of  the  Superior  Court,  Montreal,  Mac- 

The  queetloD  wm  m  to'tho  rigft  of  iho  roxpondent  to  reoowr 
•  iterhng  for  towing  into  Qtufi  Harbor  th^toamship  "  Ltike  C  ' 
•PljolUnt  wu  the  niaaUsrof  the  BtoamnhiP' Like  Oharaplain,' 
dent  waa  the  muter  of  the  iteaniohip  "  Nettlcaworth."  On  thoVimnniiy  lotv 
;  Je  appellant,  ^ho«j'ahipwta  then  in  diatreaa,  about  flftj  milea  IVorn'ouJ 
Bto.  eiij^iH  the  followjng  agrooincnt  :^.  ,,  'H  . 

XSIl4L     Lju         '       ■  ^ "  ®®'  N""!«"'«>'*'',  19  July,  1879. 

.'  iSHSi8?^-i"  P*^'  •"  P*'  «K™*"n«t,  the  jum  of  £800  to  tow  the 
atcaiMyiH^CIiaid^lD  into? Oa«p<S  Harbor.       " 

"  ^Wm.  STiwAar,  , 

*'''''  Master  of  88.  Lake  Champlaln." 


;? 


♦ 


COURT'or  A^lNfl  BBNCII.  IM|, 


WWlif  tkt  88.  I«li«  CtMoipUia  into  <rM|M-  '  ""  / 

^^^Pf»»«ni  by  •  "iwewt  pb»  m  (Mil  U»i  ih^  "  lAkt  OhMiiya  -  mIM  A«^ 

P#ri«llto  M.«.r,jl  .«  .h«  .1H  Jmjr.  1870.  .m«,  o'olook  l7th«  foH«,r^ 

jHjrfiof  |„I.landofAolloo.«l.    .Al  hro  o'clock  of  Iho  «m.«  .IWhoo.  th. 
•Ij^h    U,|..„r.,,h  for  ....a.  tu«-.     About  3  p.m.  on  .b«  in.h.  ,i,  J.y,  .ft,,  »k. 

-  *  -ft.tr;;  T^rr'^         T..o.>pe,..„.fo«...bip^ S;;.. 

.  nd  (I„«||,  th«  a«r«c„.„t  .b«,c  cited  w..  ....ercd  io.o.     Tho  ,.l«.  went  oZnUU 

l^lhl,  .«rocmcnl  wm  ..tort^  from  him.  .„J  th.t  XHOO  w..  .  po«ly  «o^ 
blt.,t  «hnr^.     Th«t  bcfor,  «,ld„|«ht  of  tl.«  «m.  d.y  tho  ,cmcI  iTItS 

•  J!)!  J";!«'"°'"  0^  *»»•  ^^o'*  Mo*  «rM  to  the  fbllowrng  .ftot :      '  * 
"  The  (?oart,  flt<5.  •  »^-«».,  ^ 

•/.'i.^'''""*'!!'!""''*'''*"''*"  •'•««»"'«'•  material  profod;  ua  that  h«  U  «ntltl«i 
10  the  excc^tioa  of  the  contract  alleKcd        . 

nnll!?^V'*''"^'^'*  'T  ^'  •*''''""'^"'*'  """'"^  »«  «««  ^'  h.T,  bcea  under  .n, 
wT^^l!^  ;  ^:  -ntten  promi-c  Jecl^ed  upon,  to  wit.  the  pr«.„|4„  to  pay  .. 
Ch.o.p|„|„    .„to  0..pd  lUrbor,  he  can  be  wen  to  hare  ratified  th.«.id  writiln 

"l>oth  adjudge  and  oondemn  tho  nuid  defendant  to  pay  and  aatiafV  to  lafal 
trl';!Ll\rf "?.""'""«  ".«neyofOre.t'^riurn.tS?il:r 

a«in'!t''itd^T'  ^f  f"l''"'  '^"''*'"  '^'^  ^•'«'"'"«*'«'"  i"«<Hl  In  thi.  caoie 
'       tI^L  tTh    !,    ^""^^^-P'*-."  «f  "hich  „ld  defendant  U  master,  good  and  1 

debt  and  i.tcres»,  .„d  also  of  aU  oo...  to  which  -aid  dofendint  U  hereby  t^^^  , 
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\' 


oondo«nc4,  dtHfrm-tion  'whereof  is  j^nted  to  Messrs.  Trenholmo,  Muolaron   & 
Tajjipf,  the  sub'titufea  attt)rneji9,ror  plnintiff." 
'  '.,  •    J''o'*Mnpp<'l'«nt  if, was ntgujitl  as  follows:— 

^J     j  ^«'*  ">«  cnfw  ono  ^»«lyagOrr«>^0ontVoyor87 

I        thelelatiop  which  the  !nssi»tajico  giviiri  boro  to  the  remuneration  proinisisd^ 
TH  ^''^»^/'''»<'?'«^«««■A«•'t'■J■'^i"»rfec?«m^•on,orc  aimcers  to  pleal, 

I        allege9nilvage;ivia9ei^h'j»  action  on  other  than  this  naked  mitten  promite. 
J  Lesion  and  duress  are  Oauses  of  nullity  in  a  contract,  fbrood  from  the  master- of 

a  vessel  ortth^.  high  seas,  under  circumstances  such  as  have  been  disclosed  in 
this  case.  When,  tlicreforo,  respondent  was  met  by  a  pica  alleging  these,  and 
claiming  tbiit  the  rights  pf  plaintiff  ought  to  be  judged  by  the  standard  of  a 
Suantum  meruit,  it  becaifle  essential  for  him  to  justify  his  demand  as  founded  on 
8  salvage.  .  Having  failed  Jo  do  so,  he  is  not  entitled  /to  judgment  on  a  ground 
of  action  exceptional  in  its  nature,  requiring  special  oonlolusions,  and  which  would 
involve  the  presence,  ak  parties  in  the.  suit,  ofoflBcers  and  crew,  as  well  as  of 
owners -and  charterers. 

^"  *••«  <^»80  of  the  Harries  and  America,  2  Stuart's  Ad.  Rep.  it  was  held  that, 

where  the  master  of  a  steamer  exacted  an  exorbitant  contract  for  salvage  service 

-         from  the  master  of  a  sailing  vessel,  which,  with  the  mate  alone  on  board,^  -  ^as  in 

imminent  danger  of  shipwr-eck.'the  same  was  set  aside,  and  a  quantum  m&uit 

allowed.  ,  ' 

If,  for  the  syke  of  argument,  the  question  of  saFvago  were  to  be  regarded  as 
really  at  issue  between  the  parties,  it  would  notte  difficult  to  shew  that  the 
"  Lake  Champlain-"  was,  on  the  19th,  far  fbm^  being  a"  derelict  vessel,  or  subject 
to  such  a  rescue  as  would  amount  t0/i»  salvage.^  «     ' 
•'  The  ingredients  of  a  salvage  service,"  said  sf  John  Nickoll  (the  Clifton,  3 
^       '      Hog.,  Ad.  R.  117)  "  are,  fir^t,  enterprise  in  the  salvorg  in  going  out  in  tem- 
pestuous weather  to  assist  a  ves^l  iB  distress,  risking  their  own  lives  1»  save  their 
fellow-OTcatures,  and  to  rescue  the  property  of  their  fellow-subjects ;  secondly,  the 
d^rcAC  danger  and  distress  f^m  which  the  property  is  rescued,  whether  it 
were  in  imminent  peril  and  almost  certainly  lost,  if  not  at  the  time  fesoued  and 
preserved;  thirdly,  the  degree  of  labor  and  skill  which  the  salvors  incur  and 
display,  and  the  time  occupied ;  lastly,  the  value.  Where  all  these  circumstances 
concur  a  large  and  liberal  reward  ought  to  be  given ;  but  where  none  or  scarcely 
any  take  place  the  compensation  can  hardly  be  denominated  a  salvage  compen- 
sation j  it  is  littlie  more  than  a  mere  remuneration  ^ro  operee<7a6or«." 

This  esseiit^al  of  "  imminent  danger"  certainly  did  not  exist  in  the  case  of 
".  the  «  Lake  Champlain." 

A  futile  attempt  was  made. to  prove  that  a  signal  of  distress  flew  at  her  main- 

mast  head..^-The  point  is  of  little  importance.     But  it  may  be  well  to  dispose  of 

this  pretention  by  culling  attention  to  the  evidence  of  her  officers  and  crew, 

•       including  as  it  does  that  of  Thomas  Ward,  "specially  charged  with  the  working 

of  the  flags,"  and  of  Julian  Marquet,  who  actually  hoisted  the  signal  over  which 

.'      this  difference  has  arisen.     All  of  these  unite  in  declaring  that  it  floated,  ensign 

up,  and  was  meant  to  attract  the  attention  of  the  steam  tugs. 
^  .1       It  will,  ^noticed  that  the  judgment  lays^special  stress  upon  the  signing  by 


'jBr'Trp^iai^*!^"^-W«*  t^YV^ 
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the  captain  of  the  Hccond  iflcn.o.  It  asscrtB  thiR  to  bo  a  ratification  and  waiver 
But  a  perusal  of  the  document  shows  that  it  is  a  simple  declaration  to  the  cflFeot 
that  th<^  towage  was  completed.  Moreover,  the  captain  could  not  bind  his 
owners  in  the  way  assorted.  The  ship  was  the  property  of  the  Canada  Shipping 
Co.,  as  admitted  by  respondents'  agent,  Doboll,  and  they,  as  already  stated 
repudiated  the  price  charged.  j  t. 

On  the  second  page  of  the  chiirtcr-party  referred  to  (No.  72),  the  followine 
clause  appears :—  .  ° 

"All  salvages,  derelicts  and  towages  for  Qtvners  and  charterers  mutual  benefit 
and  captain  to  tow  and  be  towed,  and  deviate  if  ho  deems  it  necessary  out 
yonder."    •  •  /  v« 

We  imagine  that  no  agreement  of  this  kind  could  oust  ofiScc'rs  or  crew  of  their 

rights.  ^ 

Did  any  essential  element  of  salvage  enter  the  work  done  by  the  "  Nettles- 
worth  ?  "  If  it  is  of  the  nature  of  simple  agreement,  though  tainted  with  con- 
tramte,  then  it  isHrged  that  the  above  stipulation  requires  the  appearance  of 
owners  and  charterers  as  plaintiffs,  and    tha^  the  Captain   cannot   represept 

DORION,  C.J:  The  action  is  by  the  respondent,  master  of  the  SS.  "  Ncitles- 
worth,"  to  recover  from  the  appellant  the  sum  of  £800  stg.  for  .the  service 
mentioned  in  the  above  agreement.  • 

The  appellant  pleaded  to  this  action  that  the  SS.  "Lake  Champlain  "  sailed 
from  Liverpool  for  Montreal  on  the  3rd  of  July,  1879 ;  that  at  about  10  o'clock 
on  the  13th  her>ropeller  or  screw  broke  down,  when  eight  miles  off  the  south- 
ern point  of  the  Island  of  Anticosti.     All  canvas  was  immediately  hoisted  and 
the  s^ip  kep^|8  far  as  possible  under  control.  That  at  2  o'clock  the  same  After- 
noon the  mate  wai  put  on  bdajTcl  a  passing  sj.ip,  to  be  landed  at  Father  Point 
somei  two  days'  sail  distant,  whence  he  might  telegraph  for  steam  tugs  :  in  the 
afterjipon  of  the  1 9th  ^he  "  Nettlesworth  "  hove  to  and  offered  its  services    The 
"LakeChamplain"  was  laden  with  a  two-thirds  general  cai^,  and  had  on  board 
^7  passengers  and  45  officers  and  crew,  a  total  of  82  souls.  The-^ippellant  found 
his  provisions  and  water  running  short,  saw  do  signs  of  the  steaip  tugs  tele- 
graphed for,  and  feared  that  if  a  long  time  elapsed  oris^  came  up  the 
comfort  and  safety  of  his  pasf^ngers  and  crew  mighi^beindahgered ;  that,  haras- 
sed, moreover,  by  his  anxiety,  and.  implored  by  his  passengers,  he  accepted  the 
services  tendered,  and  after  offering  £300  and  £400,  the  respondent  extorted 
from  h,m  a  promise  of  £800;  that  the  towage  b^an  at  3  p.m.,  and  within 
three  or  four  hours  the  tugs  "  Lake  "  and  "Progress  "  that  hsd  been  telegraphed 
for  came  alongside  and  gave  aid,  and  before  m1d|.ight  of  the  same  evening  the 
Lake  Champlain  "  was  at  anchor  in  Gasp^  Basin ;   that  from  the  moment  of 
the  accident  up  to  this  time  the  weatherhad  been  fair  and  elear,  and  during    ' 
the  towing  absolutely  calm  ;  that  the  service  was  an  ordinary  towage  'service 
unattended  by  the  slightest  danger,  risk  or  difficulty,  and  was  completed  at  the 

!S-       '*"''*"  ""  ''°"'-    ^'^«  "  Nettlesworth  "  was  a  coasting  steamer,  pro- 
ceeding  to  Piotou,  Nova  Sootia,  in  ballast.  o  er,  pro-    . 

The  plea  then  proceeds  to  allege  that  £800  stg.  was  a  grossly  exorbitant,  unrea,. 
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sonable  «in(l  unfair  charge,  and  that  the  proiniso  to  pay  it  was  made  by  the  appcl- 
lunt  while  under  duress  in  consequence  of  his  dintressed  condition  and  oircum- 
*tanco8  ;  that  the  service  valued  on  a  qunntum  meruit  was  not  worth  more  than 
im ;  that  the  proprietors  of  the  "  Lake  Champlain  "  have  repudiated  the  contract, 
and  tendered  the  sum  of  £400.  The  conclusions  are  that  the  agreement  be  set 
aside  and  the  action  dismissed.     There  was  also  a  plea  of  general  denial. 

It  was  admitted  at  the  argument  by  the  appellant's  counsel  that  if  the  ser- 
vices are  to  be  p.id  on  the  basis  of  salvage  the  amount  is  not  ejccssivo,  and  the 
evidence  shows  that  valued  as  a  remuneration  for  mere  towage,  the  sum  of  £400 
offered  by  the  appellant  (but  not  deposited  in  Court)  would  be  ample. 

The.  facts  as  to  the  state  of^he  ship,  and  other  circumstances  under  whicli 
the  agreement  was  entered  into7arc  fairly  stated  in  the  pleadings  and  borne  out 
by  the  evidence. 

The  main  question  wo  have  to  determine  is-  whether,  under  the  circumstance!., 
the  respondent  is  only  entitled  to  a  towage  reward  or  to  salvage.  In  either  case 
the  rule  is  that  when  there  is  an  agreement  between  the  parties  as  to  the  remu- 
neraUon  to  be  paid,  the  courts  will  not  interfere  unless  the  amount  agreed  upon 
be  so  much  in  eicess  of  a  reasonable  remuneration  aa  to  be  aeemed  grossly  exor- 
bitant, and  only  agmid  to  under  the  extreme  pressure  of  the  circumstances  under 
which  the  promise  «as  exacted.  The  policy  of  the  law  is  to  encourage  by  liberal 
rewards  vessels  giving  assistance  to  each  other  in  case  of  distress,  damage  or 
injury  of  any  kind. 

I  find  in  Kay,-  Vol.  2,  p.  1042,  sec.  12,  treating  of  tugs,  the  following:— 

"  In  the  absence  of  any  agreement,  more  than  merd  towage  reward  is  payable 
m  those  pases  where  the  ship  lias  received  injury  or  damage,  and  is  disabled  and 
in  distreas."  (Tlie  Reward,  1  VV.  Rab.  174).  And,  again,  at  the  same  page  : 
Mere  towage  reward  is  confined  to  those  oases  only  where  the  ship  receiving 
service  is  in  the  condition  she  would  ordinarily  bo  in  without  having  met  with 
any  damage  or  accident.  Thus  in  one  case  a  mail  steamer  carrying  passengers 
lost  her  screw  at  sea  and  made  sail,  the  wind  being  light  and  adverse.  Three 
days  after,  while  still  beating  to  windwards,  she  fell  in  withaw^teamer,  which  at 
her  request  towed  her  into  port.  The  towing  steamer  was  entitled  to  salva-e 
reward.    (The  "  Elora,"  Lush,  550 ;  The  '« Batavier,"  1  Spinks,  169). 

The  circumstances  of  the  "Lake  Champlain"  are  almost  identical  with  those 
of  the  steamer  "Elora"  as  above  described.  She  was  not  carrying  mails,  but 
she  had  a  number  of  passengers  on  board ;  she  had  lost  her  screw  like  the  other 
and  had  been,  not  three,  but  six,  days  under  canvas,  apparently  making  no  pro- 
gress. She  was  not  in  the  open  sea  but  near  a  dangerous  coast,  and  although 
there  might  not  at  the  time  be  an  immediate  danger,  yet  any  suddeYi  storm,  or  even 
strong  wind,  might  have  endangered  her  safety.  She  was  certainly  not  in  that 
ordinary  state  in  which  she  would  have  been  if  she  had  not  met  with  tho 
acciden*  which  deprived  her  of  the  use  of  her  screw. 

Kay,  Vol.  2,  p.  1063,  says :  "The  masters  of  the  salving  ship  and  of  the 
vessel  m  distress  are  coinpetent  to  bind  their  owners  by  such  an  agreement." 
laem,  p.  1066 :— «  The  Court  will  not  enforce  such  an  agreemen't  if  it  Was 
obtained  by  fraud  and  compulsion,  or  if  the  master  has  improperly  or  recklessly 
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contracted  to  pay  tho  salvors  a  grossly  exorbitant  demand . . . .  So  also  the 
owner  of  a  salved  ship  cannot  refuse  to  pay  the  amaunt  stipulated  for,  merely 
on  the  ground  that  tho  salvage  services  were-  attended  with  loss  difficdlty  than 
had  been  anticipated. 

The  appellant  having  pntercd  into  a  contract  to  pay  £800  to  be  taken  into  a 
,  safe  harbor  cannot  be  in  a  better  T)osition  than  if  ho  had  not  agreed. to  pay 
the  £800.  In  that  case  the  respondent  from  tho  above  authorities  would  have 
been  entitled  to  salvage  reward,  which,  according  to  tho  appellant's  o*n  admis- 
sion, would  have  amounted  to  at  least,  if  not  exceeded,  the  amount  demanded 

From  the  fact  that  after  the  "  Lake  Champlain  "  had  been  towed  safely  into 
the  harbor,  the  appellant  gave  to  the  respondent  a'certificate  that  he  had  fulfilled 
his  part  of  the  contract,  we  may  well  infer' that  even  then,  when  his  ship  ,wa8  no 
more  exposed  to  any  casualties,  he  «d  not  consider  the  char-e  of  £800  as  exor- 
bitfidt,  otherwise  he  should  have  at  once  ropldiated  the  contract,  or  he  should  at 
least  have  protested  or  made  a  reserve,  wheb  asked  to  give  a  certificate  that  the 
respondent  had  performed  his  contract.     .      '  , 

We  are  therefore  ofopinion  that  th^judgt|cnt , should  be  confirmed.        ' 
Ramsay,  J.     I  concur  in  the  judgment  dismissing  this  appeal  with  some 
hesitation,  and  solely  on  the  ground  that  there  is  a  conflict  of  evidence  rendering 
the  decision  doubtful.     In  such  cases  this  Court  does  not  interfere  wUh  the  dcc^ 
sioo  of  the  Court  below.     The  certificate  given'by  the  captain  that  the  services 
were  rendered  doe»  not  appear  to  me  to  affect  tl.9  case.     It  docs  not  purport  to 
be  a  ratification,  and  the  captain  had  no  authority  to  ratify.     To  avoid  misun- 
derstanding I  think  it  is  right  to  say  a  few  words  on  the  principles  which  I 
think  govera  in  cases  like  the  present.     In  the  first  place,  it  appears  to  me  to  be 
clear  that  the  services  rendered  were  in  the  nature  of  salvage  services.    The 
steaming  power  of  the  "Lake  Champlain"  was  useless.     It  dobs  not  appear 
very  clearly  whether  the  derangement  of  the  screw  had  interfered  with  tho 
working  of  thj  rudder  or  not ;  but  it  is  quite  certain  that  she  was  drifting  help- 
lessly and  that  she  could  do  nothing  toi  extricate  her  from  the  position  in  whklh  > 
she  was,  and,  without  help,  the  only  chance  of  safety  was  the  rather  unmteiy 
accident  of  drifting  into  port.  The  "Jubilee,"  42  L.  T.,  N.  S.  *.  594.  But  it  ia 
because  the  service  Was  in  the  nature  of  salvage  that  I  think  a  o^rt  Jiight  have 
interfered  with  the  contract.     It  never  has  been   denied  thjj^an  igreement  to 
pay  80  much  for  salvage  might  be  set  aside  if  it  were  exorbiti^t.  ^  The  doctrine 
18  that  It  will  not  be  readily  set  aside,  if  clearly  proved,  solely  because  it  is  a 
hard  bargain.    It  must  be  wholly  inequitable,  that  is  exorbitant.  *      r" 

.  The  "  Helen  &  George,"  368  Swabey ;  The  '•  Firefly,"  240  Swabey :  The 
t'^Z  TT^"  ^^  ^'  '^■'  ^-  ^^  P-  390 ;  The  "  Medina,"  1  L.  R.  Adm. 
T  ;  m'q^;!™*!!"  ''PP^*''  ^  ^-  ^  ^^'"-  ^'"-  ^'  The  "Silesia,"  43 
7*    '  .  •  ,;  o  ^  '' .  ^'•'  '""^''  *'  "  Woosung,"  1  L.  R.  Adm,  Div.  206 ;    The 

America,    2  V.  Ad.  cases,  Stuart  p.  214,  where  there  is  an  able  statement  of  * 
the  whole  case.  • 

Under  our  law  there  could  be  no  interference  with  a  contract  except  in  case 
of  fear,  violence,  fraud  or  error,  and  it  is  precisely  because  the  element  of  fear 
01  danger  is  necessarily  present  in  alLoontracts  of  the  nature  of  that  sued  upon 
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ID  thi8  cjwo  tlmt  I  think  oourtii  oah  interfere  to  modify  Aem.  I  go  further,  and 
^  that  I  don't  thinic  Uie  contract  in  such  a  case  strengthens  in  the  least  thfr 
fqsHion  ol  the  party  exacting  it,  and  I  should  not  have  been  sorry  to.  have 
oonVurrcd  in  a  judgment  nhioh  would  have  had  the  effect  to  discourage  the 
practice  of  demanding  such  ogrcoments. 

The  policy  of  allowing  tandsonjely'  foi  salvage  services  is  easily  understood, 
and  wise,  b4it  roughly  to  convert  this  rule  into  sanctioning  extortion,  simply  oo 
the  ground  that  it  was  for  salvage,  seems  to  me  to  bo  a  misconception  of  the 
policy  of  the  rule,  and  disastr«u8.  It  may  be  difficult  io  practice  to  estimate 
the  value  of  salvage  services,  buf  they  have  a  measure. 

Id  the  case  of  the  '•  Medini.,"iSir  K.  Phillimore  likened  the  conduct  of  the 
salvor  in  extorting  jin  exorbitant. agreement  to  that  of  a  pirate.  It  seems  to 
me  that  the  piratical  disposition  enters  more  or  less  into  all  agreements  of  that 
palure,  for  seamen  know  perfectly  that  they  will  bo  more  than  indemnified  for 
their  i^tual  loss. 

-.     ..        „  <  Judgment  confirmed.      ' 

Vavid$on,  Monk  <fe  Cross,  ht  appellant. 

7Vca/to/me  t£- T^/^for,  for  respondent. 

(J.K.)  .  : 
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"  MONTREAL,  19iH  NUVEMBER,  1880. 

^oram  Sir  A.  A.  Dorion,  C.  J.,  Monk,  J.,  Ramsay,  J.,  Cross,  J.,^bt,  A.  J 

>•  ■  No.  25. 

--  LA  BANQUE  VILLE  MARIE, 

;  (Plaintiff  iij  the  Court  bi  low), 

^  i  Al'PILtAlIT: 

ADD  ■    _    ^  ' 

H.C.PRIMEAD, 
■  V  .  (Defendant  in  the  Court  behw), 

,RniPOHDKMT. 

UKLD:-in  aD  action  axaingt  an  accymmodation  endorser,  where  the  note  sued  on  at  owed  on  ito 
ftce  a  manifest  alteration  of  date,  and  the  endorser  pleaded  such  alteration,  that  the 
plaintiff  (^ho  bad  discounted  the  note  lor  the  maker)  was  bound  to  show  thjtt  the  alterv 
Uon  was  ^ade  before  the  endorsation,  m  that  It  was  made  with  the  endorser'sjeonsent.  \ 

The  questio^  was  as  to  a  sum  of  $200,  amount  of  a  promissory  note  drawn  l|y 
one  Charland,  endorsed  by  the  respondenti  and  discounted  by  the  apjiellant  i 
Charland. 

The  respondent  pleaded,  ^as  to  this  note,  that  when  he  endorsed  it  (for 
Charland's  accommodation)  it  was  dated  March  5,  1877,  and  that  the  date  had 
been  altered  subsequentiy  to  April  9, 1877,  without  his  knowledge  or  consent. 

irhe  action  was  dismissed  (so  far  as  this  note  was  concerned)  by  the  Superior 
Court  for  the  District  of  Richelieu,  Loranger,  J.    The  judgment  was  as  follows : 


--  --cl. 
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"La  Cour,  etc., 

"  Gonsiderant  qu'il  est  on  preuvo  quo  dcpuis  I'endosseinent  da  ddfendour, 
appoo^  Bttr  le  billet  promiraoire  en  second  lieu  all^gud  par  la  demanderesfle,  et  en 
vertu  duquel  elle  reclame  du  dit  ddfcndeur  la  sommo  de  $200,  montant  du  dit 
billet,  $2.56,  ooi^t  du  protgt  d'icelui,  et  $6,  int^rSt  ^ohu  sur  le  dit  montant, 
ce  billot  a  it6  altdrtf ;  que  quand  il  a  M  endossd,  il  ^tait  du  oihq  mars  1877  ; 
qu'il  a  6t^  a\l6r6  en  Bubstituant  a  cette  date,  oolle  du  neufavril  1877  et  oe,^ 
sans  la  oonnaissance  et  le  oonBOntement  du  dit  d^fendeur ;  a  maintenu  ef^ 
maintient  la  confessioD  do  jugement  pfoduite  par  le  ddfendeur,  et  a  ddboutd  et 
ddboute  la  demanderosso  du  surplus  de  la'demande,  aveo  d^ipens  de  la  contestation, 
centre  elle,  distraits  ik  L.  A.  MoConville,  aVooat  du  d^rendeur." 

The  appellant  contended  that  this  judgment  should  be  reversed,  and  argued 
«8  follows  : —  .  '  t  ■ 

Maintotiant,  en  admottftnt,  pour  I'argumont,  qu'il  fut  prouvd  que  la  date  eu.t 
6t6  altdrdo  apj^s  I'endossemont,  mais  avant  la  signature  du  billet,  la  scule  ques- 
tion de  droit  qui  ressortirait  de'ce  fait  serait  la  suivante  f  v.  < 

Ua  endossement  donnd  en  blunc,  sur  un  blanc  do  billot  iion  sign^  nfais  datd, 
devient-il  nul,  vis-^-vis  un  tiers  porteur  do  bonne  foi  du  dit  billet,  aoqu^rour 
d'icelui  pour  valablo  consideration,  par  le  soul  fait  quo  le  faisear,  avant  de  con- 
sentiret  signer  le  billet,  en  change  la  date,  lorsqa'il  existe  un  doounient  authen- 
tiqne  fixant  la  date  apparaissant  k  la  face  du  billot  a\t6t4,  comme  dtant  la 
veritable  date  a  laquello  a  M6  oonsenti,  fait  et  signd  le  billet  ?  ' 

Pour  resoudre  cette  question  dans  la  negative,  il  n'jr  a  t|u'i»l  ^tablir  les  pro- 
positions suivantes,  qu'il  sufl^t  au  roste  d'dnonoer,  pour  en  demoqtrer  la  v^ritd  : 

1.  Vis-a-vis  Ics  tiers,  1 'endossement  d'un  billet  k  ordro  est  n^essairement 
oened  gtre  posterieur  a  la  aignature  d'icelui.  Ce  n'est  qu'aprds  la  declaration 
du  faiseur,  (declaration  nulle  sans  sa  signature,)  qu'il  payera  k  I'ordre  de  I'en- 
dosseur,  qu'intervient  Pordre  de  I'ondosseur,  o'est-a-dire  I'endossemont. 

2.  La  signatiire  est  la  partio  essontielle  d'un  billot  promissoire.  II  n'existe 
pas  tant  qu'il  n'est  pas  signe ;  il  no  commence  k  exister  commo  billot  qu'au 
moment  oii  la  signature  y  est  apposde. 

3.  Le  billet  promissoire  oonstitue  un  oontrat  principal.  Le  contrat  resultant 
de  rondossement  n'est  qu'acoessoiro  au  oontrat  principal;  par  consequent,,  il 
n'existe  pas  tant  que  le  prjnoipal  n'existe  pas  ;  par  consequent,  I'endossemont, 
bien  que  ecrit  anterieurement  sur  le  papier,  no  commence  d  exister  oomme  tol, 
aux  youx  de  la  loi,  que  apr^s  la  signature  du  billet. 

4.  Par  consequent,  d^ns  Tospdco  actuolle,  rondossement  n'est  oensd  avoir  ete 
mis  Bur  le  billet  quo  aprAs  que  lo  billet  out  ete  sign4.  Or,  au  moment  oik  le 
billet  etait  eigne  et  avant  qu'il  fut  sign*,  il  etait  date :  St.  Cuthbert,  9  avril 
1877.  Par  consequent,  aux  youx  de  la  loi,  le  billet  ayant  uiie  date  oertaiue  par 
I'existence  de  la  procuration  notariee,  I'endossemont  doit  gtre  consid^re,  aux 
youx  de  la  loi,  oomme  iorit  sur  le  dos  du  billet  post^rieurement  &  I'insoription, 
surle  bilfet,  de  la  date  du  9  avrill877. 

6.  Le  fait  acoidentel  de  I'eoriture  du  nom  de  I'endosseur  sur  le  papier  avant 
la  signature  du  billet,  ne  pout  en  aucune  maniero,  surtout  vis-i-vis'dai  tiere, 
modifier  la  position  de  rondoaseur,  et  ne  peut  lui  faire,  aux  yeux  de  la  loi,  une 
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<l«to  ,uo  port.  1.  tilfci!„  k"        Toul  m  q„',l  ,■.,,,1  d.  ooo,t.t«r  oW  ,„,  I, 

uu,.i„  .r;^r'i,;;rrr.:5t^■^l■,fr.r^::■ 
i  .:  ""^'"«°"»«°*  '*«"«nno  nul  parcequ'il  porte  uoe  date  qui  est  la  vraio  date  de 

c!tli  T'r*  "^'''"'  ^"'Scoossoirement  «n  cautionocmcnt,  le  billet 

?    tlT;  r»nT'.^!, "^ '"'  ''^"'■'*'  *™"'P"'"^  par  I'endosseur,  e'csU-dire  pa     ~ 
que  10  binet  otait  tcl,  lore  de  ce  transport,  qu'il  est  maintonant. 

ct  crrtTbtir'  'TI  '?""  "*"''"  *°  •«•  >  «"-  -^*  inattaq«abi,s, 

Sn?aucTl;f  T         '""!""'  '^'  ''""'""• «-  "^ti^re-d-eodoUt 

JJans  aucun  cas.  I  endossement  n'est  cense  dcrit  avant  que  le^iUet  soit  com- 

p   te  et  s.gne    I^ns  I'espice  aetuelle.  nous  avon,  la  date  cerLine TCrirad 

ln;ifbi.le?  t  f1 ''  ""^  ^"""^^  dans  la  proeuration  d„    rocure:;  u" 

siSuedu  bi;Vt''^°^^^^^  oens4  donnd  imm^diatoment  apr^s  cette 

TTaL.^^   V^V°^^^^  etre  eonsiddrd  commc  du  5  mars 

■".rbrX":X'r^:s7^:L'::^rr»^^^^ 

nZ7  T  IT-"""  "•'  ^''^''^'  "''^''^  ^^'''  "  «»«*  qu'elle  ait  6t^  faite 
aprisque  le  bJlet  a  6t6  corapUti  et  devenuun  titrevalahle         > 

"aftrl^asT  ^'^'^^^'^  "  »  »>""  of  exchange  or  p«)mis8or^  note, 

wUI  render  u  absolutely  void."_Chitty  on  Bills,  p.  186.  ^ 

-  an^Tv  ".r*'"".  "^- "  **•"  "'  "^'^'  "•^''"-  »•'  "  ««««  <»'»/'^«'e.  a-d  become 

V.^Z'^"  "*"'^.'^'  ^T'^  ''•  ^'"'^*'«'  ^'•^  K«°yo»  do»n«.  pour  raison  que 
l«d^rat.on,  a^r^.  „^^o^Wo„,  avait  rendu  la  lettre  de  changi  nuUe  Z  «  L 
."the  operation  of  the  bil,  as  it  originally  stoo,  .ns  ,«.Ve  .^L  wKe  J 


VC  '''^^^x^w^s^^if^'-fiw.  s^f^^'f^ifi^ 
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"  alteration  waa  made,  that  alteration  made  it  a  new  and  diatinot  transaction 
"  between  the  partiefl,"— Chitty  on  Billo,  p.  8C. 

'♦  An  accommodatim  bill  is  not  to  be  considered  as  issued,  until  it  is  b  tho 
"  handa  of  some  person  who  is  entitled  to  treat  it  as  a  aocurity  available  ia 
"  law."— Chittj  on  Bills,  p.  87. 

Lo  mfime  principc  est  enonotf  duns  "  Story  on  Promissory  notes,"  dans  deux 
causes  de  Boilers  vs.  Briggs,  20  Ind.  139,  ^t  Gardner  vs;  Walsh,  32  Eng.  Law 
et  Eq.  162 ;  4  E.  ct  B.  83,  oi  Lord  Campbell  dit  que  l'alt<<ration  vioio  lo  billet, 
si  elle  a  ^t^-faite  "  q/tet  the  note  was  a  perfect  instrument."—  Story.  P.  N..  n. 
646.  No.  408  a.  .  ''  '" 

"  An  indorsement  of  a  blank  note  has  been  called  a  letter  of  credit  for  an 
"  indefinite  sum.^  It  Binds  the  endorser  to  any  sum  and  to  any  place  or  time 
"  of  payment  which  the  person  to  whom  be  intrusts  the  note  ohoses  to  insert." 
—2  Parsons  en  Notes  and  Bills,  p.  667^ 

There  has  been  some  question  as  to  when  an  alteration  is  material. 
"  From  air  the  oases,  we  may  collect  that  a  bill  or  note  must  not  be  altered 
"  after  issue.  It  is  issued  as  soon  as  and  not  before  it  oomes  to  a  person 
"  capable  of  enforcing  it."— 2  Parsons,  p.  573.       «5  " 

Ces  prinoipes  ont  6t6  consaords  en  Appel  dans  la  cause  de  Dorwin  et  al,  vs. 
Thompson.— 13  L.  C.  Jurist,  p.  262.  ,,^  ^ 

Enfin,  il  est  un  fait  des  [rffwimpojrtanta  qui  n'a  pas  paru  attirer  I'attentidJI^ 
du  Juge  de  la  Cour  S|p^rieure,  et  qui  cependant  serait  suffisant,  au  point  de 
vue  des  autorit^s  Angllkes,  pour  decider  du  sort  di  cette  c.iuse:  C'est.lefait 
que  les  timbres  apposes  H  ce  billet,  portent  la  date  du  9  avril,  tt  que  cette  date  . 
Bjir  les  timbres  ne  porte  aucune  altferation.  Cette  date  des  timbres  <Stablit  d'une 
maniire  encore  plus  satisfaisante*  que  la  date  Idgale,  certaine  et  veritable  en 
billet  est  celle  du  9  avril,^que  nul  alteration  n'a  M  faite  au  billet  au  point  de 
vue  l^gal,  et  que  le  plaidoyer  de  I'Intime  n'est  nuUement  fondf 

Cette  date  que  portent  les  timbres,  dtablit  une  fois  de  plus  que  le  billet  ne 
pent,  aux  yeux  de  la  loi,  etre  consid^re  avoir  6t6  endoss6  avant  le  9  avril,  vu 
qu'il  n'exist*itpas  avant  cette  date, "  as  a  bill  or  note  must  be  properly  stamped 
"  be/ore  it  is  made  or  signed."     Chitty  on  Bilb,  p.  186.     No  186. 

Au  point  de  vue  des  faits,  il  n'est  xq^\\6  auOun  'inconv(5nient  pratique  ni 

aucun  dommage  a  I'lntim^  do  ce  qu«5  le  faiseur  du  billet  y  aurait  mis  la  date  du 

^  avril,  au  lieu  de  celle  du  6  mars ;  et  en  eut-il  r^sult^  poiA  lui  quelque  preju- 

.'dwe,  il  n'aurait  &  s'en  prendre  qu'A  lui-meme,  d'avoir  endoss^  avant  que  le  billet 

n'e^t  <Ste  fait  et  signe.    II  pwjrrait  tout  au  plus  e'en  prendre  au  faiseur  qui 

I'aurait  trompe,^t  nuUement  a  un  tiers  de  bonne  foi  qui  n'a  nuUement  partipiM 

-.ni  dans  la  mauvaise  foi,  (s'il  y  en  a  eu)  du  faiseur,  ni  dans  I'imprudence^  la 

D%hgenoe  de  I'endosseur,  mais  qui  a  acquis  oe  bUlet  dans  le  cours  ordinaire  de 

Bon  commerce  regplier,et|iouryalabl^^  ^ 

Bah9AY,  J — ^I  think  this  judgment  is  correct.    ," 

The  pretension  of  the^ppellant  seems  to  be  that  the  presumptioh  of  law  is 
Uiat  the  endorsation  of  a  promissory  note  is  made  after  the  signature  of  the 
drawer,  and  that  it  being  proved  that  tbe  signature  of  •  the  drawer  was  affixed 
g^ra  manifest  alteration^f  the  date,  the  presumption  still  subsiste,  aiid  in  the  ^ 


Ia  Banan* 
Ville  Marl* 
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I-a  DiDnui 
Ville  Mario 

rrimniu. 
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the  co„«„  'of  r  do ::  itt'  "''"r^"  --"«'J.  -<»  whcL  *Hh 

iicco*HityofHhowin.r  win  Ml        "^   ^he  .ppollant,  therefore,  wa«  under  the 
party  not  pr^dudn;  e  "   i:',"""  "''''''  t'"  '"''°™  ^''^  "'«-'«-  o**  ^''^ 

the  bill  a  Jsi"!^^"^^^^^ 

it  was  ncceZa^r    '    '  '  "  ''"'  «-f«dic^    But,  it  is  not,  and  I  dou't  think 


Trudel  Ve  MonHgny  d-  Charhonnmu,  forappeHant. 
-Adolphe  Germain^  COMQWil  PP«»oni. 

/i.  A  irc<7o«t;.7/p,  for  rcHpondcnf.  J 

(J.K.)  ■ 


Judgment  confirmed. 


COURT  OF  QUEEN'S  BENCH,  1879 

MONTREAL,  22»d  DECEMBER,  1879/' 


J  / 


CoraM 8,.  A.  A.  !>„„„„,  a  J.,  M„„.,  B,„4  j,,.,,.^  .„,,  ),^  „. 


No.  13S^ 


The  Queen  vs.  Perry. 


evidence  to  .how  that  theXd,'  h^  l^n  Ifl  ^^  ""*  '"  •**"•  ••"  ">•»  ""-^-ii  of  «,y 
indictment  fo,  receiving,  it TeLni^  „,^ wk'.  !^"*'  "*•""  '^"*«-  'f"  '"PPo"  « 
po.«H«,onof«,n.eonee;ibe,ritl':.'or  p^^^^^^^^  ««..wfun,.„  tbe 

The  jbllowing^^se  was  reserved  bj  the  Judge  Of  Session 
In  the  Cou^  of  General  Sessions  of  the  Pel.  DeTeX  term   1879 
^  Queen  vs.  Joshua  Per^.  On  convietionif  felonious^^^^  stolen 

and  ^Sn::Z':^'2^-;:'  f^  'Z  ''^''"S  '^'oniously  received thego^ds 
aame  to  have  C  sLlen.  """"'  '^"''  """^'«'''  ^^^  wellk«6winnhe 

"  O^idenccfbr.  the  prosecution  vras  to  the  e^ct  following,       ,    :'      :1  , 


'A 


t.<=i. 
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-way  fr„™  the  barn  of  th  "^J TC  Zni.  ''^I'f  "'"•""•   ^•'""  ""^  """-l 

.dduo-d  „  to  who  ooru^itted  the  theft  0,.e  ,^17  '  /L"'^  ^'"'"  "" 
P»«t,  •  Waroh  warrant  havinu  been  i-!!    f     V  '^"^  "^  November  last 

chatU,!.,  the  a,„,e  w.«  oZutod  at  tl  „  f  T'"'^  '''' '''"  '"''^  ^^^  -""1 

I-"Rueuil.  and  then  an7u.o«  !L'^"7":  "  ''""'°""  '"  "»»  "»'•»  ''""»»  of 
ledge  to  that  effect.  .^1  the  ,. wTj'r^^V  ".  ''""""  •^""'"'^  ""  ''"- 
occupied  bj  the  a.  d  prisoner  L?„p,H  ?^'*  '""  ''"""^  •»  ">«  ?«»""''»« 

•      cealed  in  tl.  cellar  of'prrne'rhoZ    Z  Z       ?"'>  ""'  ""«  '"' »»«"-  «- 
(/-,./«.-.)  of  Marcil-;  harl  we  e'rou'^.d  ;  ^^'^^^^^  «"!«  ''^  ""« 

neases  in  prlaoner'a  stable,  another  aet  of  har„!l  K  ■  "'^  *'*"  P""^"*''"  ''"■ 
leather  belt  belonging  to  Ma  JC  hrr;^  S'"*  \V'°  H  "^"*'  ""  "''^ 
la  front  of  hia  houae.     The  same  h^lttT^      u  '  ""''  ^''^  P"~»«''«  ««'* 

borje  to  .  hay  c.rt  load.  t^ZTj^^^^T  S:;r'rtl^''"  P"'^''^''* 
load  of  ha,  was  driven  by  theVriaJSrbaV  if  ^  *'""''""*' '"'^  »"»" 
pr  -oner  had  h.rne<taed  the'  horBerori^n  tl  I^IT  ""\rr*  '"•*  *»>« 
pnaoner  J,ad  several  men  working  ^711™  ^  **,"  "**  """*•  ^ho 
one  named  Herbert  Reith.  'No  Let  «,M  ""  ^'"  '^""'  """'"K  '"«"» 
»bepri«,„er  knewthat  the  said  gJsTndehrr"  "''""'^  ''^  "'«''^»'»' 
when  ConsUble  Contant  first  toXm  that  jt  ^  ' '"^  °"  '""  '*"'"''~' ''"' 
the  said  goods  and  chattels  on  h  s  p  lit  n  il  "  T""^  """""*  *«  '»•«"'  «>'  ^ 
i-ediately^adeawinktohtseT^^^^^^ 
tant  that  he  was  satisfied  the  eoods  w«r«   LT\  ■         ""''  "^  "'^""^  Con. 

*ould  not  name  the  pirty#hisaTitdn!«r.r  he 

was  that  party  exaLeV.«Vj^tn^^2 

and  horse  collar  were  seen  ooLnro^To?  rh      »""""-    '"""^'^''t^'y  *«>«  saddle 

and  Marcil's  shovels.  pinZrd^tnri«i"T"' r  •"''"^  •"'»'«  ««"". 
and  the  top  of  the  foundation  wall  """'"^''^  '^*^«">  ^^^  fl<H)r 

no  business  to  teU  you  anytSbg!^     '  "*^  ''^^^^^^^Pri-onerld  :  'I  had 


nwQiuen 

r«iTj.  • 


y 


,M  ■  . 


jr''l'**E^-^fSrHES?='-v!^'-^^-?-*?S!T'-  -i-ir-J*- 


r 


»««t!  '>^^  - 


i. 


»•. 
I'wrjr. 


OOUItT  OF  QUfiBN'8  BBNOH,  tl879. 


"  <>a  th«  daj  A««<1  for  pronounoing  of  Mntanoa,  tha  priaoncrV  ooubmI  woTml 
thHl  th«  Mid  Conviction  bo  quaahod  :  / 

"  lit.  Booauae  no  IokmI  proof  Hm  b«on  produnotl  to  rapport  th«  Mid  indiotai«nt, 
.  ind  the  ouo  should  not  htto  been  allowed  to  go  to  the  jury.   / 

".  2n<l.  Booaum  tb*  mere  fact  of  ttolen  goodaiwlng  ibund  lit  the  ponwaaion  of 
priaoner  doea  not  aupport  the  ohargo  of  roooiving. 

"  3r<r:  Beeauae  if  priaoner  wore  guilty  of  any  crime  upoi^  the  evidenoo  pro- 
da^ed,  it  waa  the  crime  of  atoaling,  and  not  of  roooiving.      /      . 

"  I  wna  of^ opinion  that  there  waa  ovidonoo  to  aupport  (he  verdict,  and  dia,, 
miaaei, fluid  motion,  but  at  the  requcat  of  priaoncr'a  counael/  I  granted  a  reaerved 
£5ie  up^n  the  following  quoationa:  /    , 

"1.  Whether  upon  the  faoU   proven  on  *ohalf  of  thi  proaoci^Btion,  the  oaM 
■hoald  have  been  allowed  to  go  to  tho  jury  ? 

"2.  Didthcae  facta  aupport  the  indictment  aa  drawn/. 
^' AndjI  postpone|>tho  judgment  until  the  aaid  queaiiona  are  decided,  and  re- 
committed the  prifloner  to  gaol.  .  / 
"Montreal^  December  17,  1879. 

C.  DEBNOY] 

,        "Judge  of  Ui^p,^^. 

Ramsat,  J.   This  la  4  oaae  roaervcd  by  the  Ju^e  of  Sesaions  atJtoArcal. 

Tho  priaoner  waa  indicted  for  feloniously  rccei]^ing  atolbn  gooda.     Tlerq  was 

no  count  for  larceny.    The  ovideboo  of  the  larociiy  waa  to  the  following  effect :  • 

(His  Honor  read  tho  evidonoe  aa  aumiqariied/above.)    • 

On  the  part  of  the  priaoner  it  waa  moved,  that  ttiere  Waa  no  caae  to  go  to  the  jury. 

The  Judge  of  Suasions  loft  tho  caao  with  tho  ju^t,  and  tli^o  prisoner  being  eonvictod 

he  reaerved  tho  two  following  quoationa  for  t^oonaifjen^ip^  of  this  Court:  lat. 

Whether,  upon  the  faota  proved  on  behalf  of  the  prdMlktiAn,  the  case  ahould 

have  beoti  allowed  to  go  to  the  jury  ?     2nd.  Whether  tfie  fao«8|,  proved  aupport 

the  indictmtat  aa  drawn  ?  \  / 

It  was  argwtid  at  the  bar  that  th?  findii^  of  StoloQ  articles  on  the  premiaea  of 
the  accused,  in  a  place  open  to  others,  and  found  there  in  the  abaenoe  of*„the 
prisoner,  ^aa  not  of  itself  evidence  of  a^uil|y  possession  by  prisoner.  We  think 
the  prisoner'a  counael  right  in  this  stat^ent  of  the  Uw,  but  we  oannot  agrte  with 
hi^  in  thinking  that  it  applies  to  the/oase  before  us.  We  think  there  was  suffi- 
oient  evidence  of  guilty  poibeBsioa  to  go  to  the  jury,  if  the  indictment  had  been 
for  larceny. 

On  the  second  question,  we  do4ot  think  the  evidenoe  supports  the  conviction 
for  felpnious  receiving.  The  jiidge  of  Sessions  tells  os  distinctly  that,  though 
there  was  proof  that  the  gooda%ere  stolen  on  or  about  the  2nd  day  of  November 
last,  "no  proof  was  adduecd  iM  to  who  committed  the  thef*." 

THie  doctrine  fully  establisbed  now  seems  to  be  that  "  there  should  bo  some  evi- 
dence to  show  that  the  goods  were,  in  fact,  stolen  by  some  other  person,  and  recent 
possessioin.of  the  stolen  property  is  not  alone  sufficient  to  support  such  an  indiot- 
ment,  as  such  possession/is  evidence  of  stealing  and  not  of  receiving."— 2  Bussell, 
247.  I  quote  from  the  old  two-volume  ed.,  6th  Am.  fr.  3  Bng.  At  one  time 
this  did  not  appear  8o>lo8r,  for  t»at(e8on,  J.  (in  1834),  left  it  to  the  jury,  telling 
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them  th.t  if  ,lH.y  «  w.«  of  oplDloo  th.t  «mo  other  p*r«on  .lol«  ^,  .,ti<,,.  ,„ .    xh,  q„^ 
that  th«  pn^non,  knew  of  that  fwt,  ,„d  p|.„„ed  »„   Vh„  ^^         '  ^J ''  7'  "'*    ^  ?r- 

-The  jur«  convicted  them  of  «tealiuK,  .nd  tho  vcrdiot  »«.  SZ  ,         '   ,"«'  ^ 

millt/.-^J  R««ell.  i6.  6  0.  4  P.  39J:    But  io  ;,1  Jfl'irth  7,"'  "' 

befo^itcmetoth,  prW-   ^.  irj...  ^    MT.^^^^^^^^ 
^«o.uoow.-.ncldeat.ily  examined  on  .  r^rJc^,  J  J.  ^      J;^    ['^ 
C   427)   .nd  there  .   «enJii  to  h.vo  been   con.idered/Uut   where  there  wm 

theeheep  h.m«,if,  .  conviction  on  the  count  for  receXg  w«,  held  to  ^Z^ 
A.  there  u  Honie  apparent  contradiction  in  the  report  o/thia  caae  it  i.  ..II  .„  1 
it,  noticing  that  pri«,ner'.counael  insisted  th.t^t  Xoedl'tl^^^  " 

If  he  Z         f  7"  ■  "  T?'"'""  "^  *  '"""Z""*  •'-<>  •  feloniousreccive 
of  he  Btoleo  Kood..  Keg  vi,.  /VA.n.,  6  Co..  6B4.  L^,.  va.  Co^r^.n..  12  Cox  SlT 

But  where  there  ..  «r.donce  of  being  principal  /n  fhe  aocond  direo  thi  iurv        ' 

from  which  the  jury  may  infer  that  tho  .ccu^d  wi,  either  a  pridcVparin  Z 

«»ond  degree,  or  a  receiver,  and  thejuryflnd  him  guilty  of  receiving, The  Jon  ic-  ^ 

tion  will  be  mainUined.     2  Jtusscll.  by  Prentice,  p  476  K- «»«  oonvic- 

If  it  hud  not  been  for  the  very  apecial  statement  of  tbi're^erved  ca«o  th.t  "no      - 
proof  was  adduced  as  to  who  committed  the  theft."  the  result  migrh  v„  Jn 
very  different,  but  we  cannot  g6  beyond  tiro  reserved  case  «"'""'«»««''' 

^Jhe  Chief  Justice  and  Monk,  J.,  concurred  in  .he  judgment,  biit  with  hesita- 
■    The  following  order  was  made : — 

upport  the  charge  made  in  the  indictment  against  the  «aid  defendant  and  tho 

ruling  of  the  Judge  of  Sessions,  who  presided  at  the  trial,  whereby  the  evi^^^^^^^  , 

was  declared  sufficieni  to  allow  the  case  to  be  considered  by  the  jury  is  heZ 
revei^d  and  set  aside,  and  it  is  Weby  ordered  that  an  e'try  li  m^d^^n  tfio  * 
n^eord   that  in  the  judgment  of  this  Court  tho  said  JoshUa  PerfSu   Z. 
have  been  convicted.  "»""»*  erry  snouw   not 

h/L^I  •*  V^''^"  ""f''"^  '^"^  *•*«  ""'^  •^<'«'""  ^^"y  b<»  discharged  unless  *         ' 

he  be  detained  m  custody  on  some  other  charge  than  the  crime  for  whTch  he  h^ 
been  tried,  or  by  virtue  of  some  other  legal  process." 

>o«..^,  ^,  a,  for  the  Crown.  Conviction  quashed. 

Keller,  for  the  prisoner.  ^     "  ',    . 

■  A^'^),  -   ■■     V  "'''\.  ■■■,■■'        .    .  '■;' 
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KIH-i^tVtffelKURK,  1881. 
UOlfni/iL,  31  MARii  IMI., 


TT 


\ 


Otmm.  RAlKviLbl,  J. 

Ka  IITO.  i      •      , 
LfgnuU  it  vir  TB.  Lt0. 

Jvnt  1-1    guun  «on.l.t,|„  .p<,|,|,  «,,  ,„  oa^L  p,bmat«<  |«  mm  H.  I'»rtl«l<  a  d.  ChI.  Am  rti> 
"!"*!:'.*",•'  "  "•  •-••••'•pour.iil,!  .a  J»Ue«.  p.>ar  .loMm.rx.  *  r«l«on  dun  wU 
|*r  lul  Ml  •!■■.  |-..ii.r<>l«o  4*mi  Atlmtloa*.  .A  rauln.  .|u'«tI*  d«  Ull«  pottrralto  im  IuI  all 
*U  daiiii«  au  ■iilifa  un  m»la  aitinl  r<Utiia(lon  dii  tiiV<rMil|uatlua.  <. 

«.  gw  ••  mojran  doll  »tni  Idvim|uI>  )iar  <^c«|illun  pikMnliialrn. 

I.  gu«  I'Milon  Mr»^iiU>ut««lv«.  Im  mU««  Ut|)Piu  .,u<>  .1  alia  d)t  (.1*  rmvoyta  nr  »>••» 
llan  priillmlaalra.        .Jjn*,  | 

Le  d<«foudour,  oonftabic  oi^rtnoiiUi  ot  apdoiulomflnt  pr<JpAi«S  4  la  R*rd«  ot  «ur- 
▼elllniiw  dcH  btt«ttK..i,,l  la  Htntioii  ,lu  UlioLii  do  For,  a  IloohcUf^a,  ftit  pounuirl 
en  doruiiiagua  p„ur  Tuuiuks  arre«Uti.m  da  li  doiimndoreMo,  m  d«it«ntion  dam  an 
■ppartomont  (h>  la  dite  atntion  et  autre*  mluvaU  traHomenU. 

II  r^pondit  i\  ootto  aotion  par  un  plaldoWcr  au  nidrito  par  loquol,  aprda  avoir 
rclatd  lea  oiroonstanooa  de  TamMtatlon  et  lx^\u\n6  aa  oonduito  de  manidre  &  M 
jurtiflcr,  il  invoqua  ton  litre  d'offioior  publio  aynnt  droit  4  I'avia  de  pourauite 
prtivu  par  I'artiole  ^  du  Code  do  Proo<5«iuro  (forinolit<S  qui  n'avait  paa  M 
obdcrvjJo  (\  ton  <Jgard),  et  oonolut  «u  ronvlpi  pur  et  simple  da  I'aorioo  avco 
di'pcna.  ^ 

Voloi  inaintcnant  le  jugemont  teituel  du  ^ibunul :        ' 

"  La  Cour  oproa  avoir  entondu  lea  parties  |pttr  lours  avooats  aur  le  rodrite,de 
oetto  couRO,  czttniini^  lu  procwduro,  lofl  piAoos  riroduitcs  ct  la  preuve,  ot  d<Jlib^r»J : 

"  Considerant  qu'uux  tornios  do  Tartiolo  22  du  Codo  do  Procedure  Civile, 
oucun  offioior  public  oU  pdrsonne  rotnplissant  d^dcvolrs  ou  Fonotions  publiques, 
ne  peut  etre  poursuivi  en  justice,  pour  domnio^,  A  raison  d'un  aote  par  lui  fail 
dans  I'exeroioe  de  fiosfonotions,  et  qu'auoun  jugemont  no  pout  6tre  rendu  oontre 
lui,  4  moins  qu'uvis  do  tello  poursuite  no  lui  dft  (Jtd  doun<$  au  moins  un  moia 
avont  I'dmanation  du  bref  d'assignation  ; 

"Considdrant  que  le  ddfonJcur  est  uu  officler \publio ;  qu'il  est  poursuivi  en 
cetto  instance  &  raison  d'ootea  faita  dans  I'eieroic^  de  sos  fonotions,  et  qu'il  n'a 
pas  eu  d'avis  tel  qu^  requis  par  la  loi ; 

•'  Attendu  quo  le  dit  moyoti  aurait  dtt  fltre  plaid^  par  exoepUon  prdliminaire  : 

"  I)6boute  la  demandercsso  do  soA^aotion,  aveo  dl&pena  comme  si  Taction  eftt 
M  rcBvoj^e  sur  exception  prdiwjnwro.jMiuf  4  la  dj^mandoresso  k  so  pourvoir. 


Forget  tfc  f*o{rier,  procurcurs  do  la  qemandercsse. 
Edward  Carter,  C.  R.,  proourottr  du  d^ndeur. 

■  .   .     -     ■  •      ■  ■     ■  ^ht   .  ■    ' 
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IDBT  ^f  Q^pH'»  BENCH,  1881.  "J""^, 

lldl«VW.U..afTii  MBPTiMHlB,  liwi. 

Do«io«,  C.  J    ItAMjur.  J..  Tm.,.»,  J.,  Co..,  J., 

Ho)t.. 
Tint  WIND«OR  UUTBL  OOIIPANV 

•  (fMitift  in  Ik*  Omtrt  Mow), 
Atin  I  Arriiu.Tfi 

WILLIAM  r  LKWIH  IT  At.  I         '    . 

<l«t.      Ti.  .     ..  RwoUDtHT.. 

«llD.-TIi«l»h»r««p.f.„n  hM  .ub.crlh«l  Ihr  •li«rMln»h««.„ ^- 

.  r.m.M.r«fih«o.H..  "^  ''""''"*"*»  «>"  •"""M".  I..ym..nt  of  .1,, 

viJL."7n!  T-"""""  '  J"''«"""'t''f^'"'  Superior  Court,  Mon^.!  fHAm  ' 
VILLI,  J.),  di^miMwng  .n  action  brought  by  tho  .nn«||,nt-  ....!...♦  .1    !    ^ 
respondent.,  for  p.ymo„tof  «,on  oaN,  on  the  at  Jof  131      '"     ."''r" 
for  by  the  respondent-.  ''°  "PPSHT'"'  ""bsoribed 

Tho  rcsona  assigned  in  the  judgment  of  the  Court  below  for  tho  dl.«l«.i 
of  the  action  were  an  follow. ;—  T  awmiMal 

*»  a,n«d<5rant  qu'il  n'w-t  pa.  prouv/que  Ion  de  rdlootTon  de.  .l!r«„»  ;  i 

premi*roa«icmbl^do.  actioonalre.  do  la  comn.J,rr        ,  ""  *  '' 

r.r  1.  drre^teur.  pr„vi.i.a  no  Jl  t.^C:Tn:.rX^^^^ 

i:K:i::i'd:.:rt;^^^ 

la  demandoro«e  ne  pouv.it  <llrc  mm  direetour!^'  1  '       "'^•'  "''•  ^*' 
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But  there  18  another  qucHtion  raised  by  the  pleadings,  which  the  Court 
below  d,d  not  attempt  to  dispose  of  or  decide,  although  it  is  the  most  impartant 
question  of  law  raised  ,n  the  case.  The  points  raised  by  the  defend^pt^fccs^ 
them  aIone,_or,  ,t  may  be,  the  few  shareholders  of  the  Com|,iny  who  haf  ■ 
followed  their  example  in  endeavoring  to  ctade  payment  of  the  share*  for  which 
they  subscribed ;  but  the  question  which  th«r  |ppell«„ts  now  propose  to  discuss 
,  IS  one  of  universal  application  and  of  th«j  deepest  interest  to^very  Joint  Stock 
Company  and  to  every  person  who  becomes  a  member  of  sucb  ir  Company. 
Jhnt  question  may  be  stated  as  follows  :r-  ^    ^' 

If  a  shareholder  in  an  incorporated  Joint  Stock  Company  has  duly  subscribed 
for  stock  .n  It,  and  has.been  duly  recognized  by  his  enrolment  among  the  share- 
holders  of  the  Company ;  has  accepted  that  position  by  assisting  as  a  member  of 
acommittee  of  the  shareholders  in  the  performance  of  the  conditions  precedent  to 
Its  incorporation ;  has  participated  in  its  organization,  after  assisting  in  perform- 
_  ipg  such  conditions  precedent,  having  actually  qualified  himself  as  a  candidate  for 
election  as  director  upon  such  organization ;  has  paid  a  certain  number  of  the 
calls  made  from  time  to  time  upon  stock ;  and  if  the  Company  has  afterwards 
proceeded  for  a  term  of  years  with  the  ob/ecU  of  its  incori^ration.  «»pending  it. 
capital  in  so  doing:  can  such  shareholder,  after  all  such  events,  belermitted  to^ 

precedent  to  the  incorporation  were  dkctive  in  some  of  their  details  ? 

The  foregoing  is  an  exact  description  oT  the  position  of  the  rtspondents  in  this 

caw,  ■  "  ;■ :, 

They  first  subscribed  for  $5000  of  stock  in  the  name  of  the  firm  of  W  F 

."r  \  a\  ^^''*"'*'*'  '•"•'  ^"  '^^  *''^*''"*  «f  *•>«  ■^^'^  5oard  of  Direeiors    - 
apprpuched,  they  ascertained  that  that  form  of  subscription  would  not  qualify 

'  Urthel  t  T     i:! ''\"^"  '"'  *  ^''^  ''  **'*  ^«"<^'  ""d  '"order so  Iqua^ 
hfy  them  the  form  of  the  subscription  was  changed  into  tljeir  individual  names. 

,n  J -"^.l  if  T""?  «f  «»»"«'»«I'J«'-''.  n«^«Jy,  on  the  28th  September,  1875, 
111  m!  ?  r"^/'  ^^^^'  ""d  at  several  meetings  ot"  the  Di;ector;  - 
between  those  two  dates,  being  active  canvassers  for  stock,  and  taking  part  in 
theorgan^adop  of  the  Company.  On  the  9th  November  Mr.  J.  L.  Lewis  paid 
8500  lor  the  second  call  on  the  i-espondents'  stockof$5000.  Ab  the  mpctiag  of  the 
9th  November  the  whole  subject  matter  of  the  cost  of  the  building  and  prospects  . 
were  discussed,  and  subsequent  spcc/al  meetings  were  called,  especially  in  May, 
1876  an^d  November,  1876.  f)/anoial  statements  wire  made  and  printed  and 
circulate^  amongst  the  shareyders;  amangst  others,  duly  mailed  to  the  respon- 

tri«7«"?J''T^'"'M''  *'>«'■  P**-^  ■'  ««<!  th«y  paid  a  third  call  on  the  8th 
July  1876,  tl^  whole  without  any  objection  to  the  previous  proceedings. 

and  1'  T/TT?  1!^"  Windsor  Hot,l  was  proceeded  with  Ke  Corporation 
and  completed,  but  hke  many  other  such  underti^kings  it  was  not  «  financial 
success,  and  upon  the  respondents  being  called  upon  to  pay  the  remainder  of 
their  calls  in  the  spring  of  1878.  two  years  and^  half  after  the  organization  of 
be  eompany,  and  after  the  completion  of  the  building  by  an  expenStur«  exceed- 
W  ^"";"''»°*  «"»'«'"b«d,  they  refused  payment;  nominally  on  the  grounds 
that  some  of  the  subscription*  of  stock  constituting  the  «400;000  required  to  be 

'l'--   ■     ■'     .  ."  -.  .  '       -  ■  ■.       ■     ^^^ 
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■originally  subscribod  were  defeetive  or  irrpm.1«r  ft..  U        iT  ~~ " 

1876 ;  that  with  the  «•■..  l„™ll.     .u       '       .     '  "'  *°°'  °°  "^  «*  J"*, 

1  be  respondents  contended:—  ■       '' 

analius  case,  dUed  t  S^jfJ'*^''^  *•>«  "«P?,f  "^  -uid  refer  to  an 

IMicki.  vs.  J'L  Erie  and mrnnT-f        T°"  ^'*^  *°  <^"*«"°  "  1876 

Hep.,  p.  566,  in  ZltZZat^vL'^'T^^  ''  ^-  ^^  ^"-  P'«- 

powers  of  DirectorsXtedTv  thl  1     ^P™'">onal  D,««to»  have  nbt  the  fuU 

liave  no  authorityT^^r  to  tkl  '"'  ""^  *'"*  ^^^-'J  ^i^^eto" 

affect  the  sharehornT  Crtrc  r  "  ""^'  ""*"''"  *'''  """''' 

"•»««»  be  some  reason  foSn^A^^^^^^  fP'  ^^«J  =  "There 

-  meaning  I  can  attach  to  tte  tern  rth  thri  ^T^l'  "^'^  ''"'^  '^««-«> 
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"  machinery  provided  by  law  may  bo  provided."    Gwynno  and  Gait,  JJ.,  con- 
curred. 

2.  On  the  question  of  formation  of  the  Company,  and  that  it  was  never 
legally  constituted  in  the  manner  authorized  by  the  Statute  or  Charter  of  Incor- 
poration, the  respondents  would  refer  to  the  following  authorities  :— 

In  the  case  o{  bit^t  vs.  Farrar  \vidt  24  Barbour's  Supreme  Court  Reports, 
pp.  519-20],  it  was  held  that  "a  railroad  corporation,  formed  under  the  general 
"Railroad  Act,  is  ndti^orraed,  and  does  not  become  a  legal  body  until  all  the 
"  requirements  of  the  Statute  have  been  complied  with,  and  the  articles  fyled 
"  in  the  Office  of  the  Secretary  of  State,  ^nd  that  until  this  has  been  done,  the 
"  subscription  of  any  person  to  the  articles  is  a  mere  proposition  to  take  the 
"  number  of  shares  specified  of  the  capital  stock  of  the  corporation  thereafter  to 
"  be  formed,  and  not  a  binding  promise  to  take  and  pay." 

In  Dorrh  vs.  Swtmey  [biVfo  64  Barbour,  pp.  636,  639  and  640],  ,"  Where' 
"  the  defendant  was  sought  to  be  made  liable  as  a  stockholder  in  a^rporation 
"  or  a  subscriber  to  its  stock,  although  it  was  not  pretended  th»#  he  Was  one  of 
"  the  original  corporators,  or  that  after  the  incorporation  of  the  oom^i  he 
"  ever  subscribed  for  any  number  of  shares  of  its  capital  Stock ;  but  he  waste. 
"  be^held  solely  updn  a  preliminary  agreement,  signed  by  him  before  such  cor- 
"  potation  was  organized,  in  and  by  which  he  agreed  to  unite  with  others  in 
"  the  formation  of  a  joint^stock  or  incorporated  company  for  certain  spooified 
"  purposes :  it  was  held  that  the  signature  of  the  defendant  to  this  preliminary 
"  agreement  did  not  make  him  a  stockholder  in  said  corporation,  or  bind  him  to 
"  take  and  pay  for  stock  therein." 
A^ain,  in  the  pase  of  the>^i>oM5rU'ee/)«e  Pfeniroorf  vs.  Griffin  Uida  24 

??.^\**  i^""*^  *°  *''®  "^*''  ^""^  ^""^  ^^  Appeals],  it  wal)  held  that  "  a  pre- 
"  '--*         lubscription  and  other  steps  prior  to  tlfe  signing ,  of  the  articles  of 
I  are  provisional  and  inchoate,,  creating  no  fixed  riiht,  and  imposin" 
no  obligation  on  the  parties."  v^  j^-  T  ° 

It  Is  to  Bb  observed,  moreover,  that  4e  declaiition  does  not  specially  aver  a 
ctmipliance  jwith  the  charter,  or  the  conditions  upon  which  the  Company  was 
oreanized,  aud  th*  appellants,  moreover,  fail  to  prove,  or  adduce  any  evidence 
whatever,  tl|a(  they  had  complied  with  their  charter,  or  that  the  defendants 
w«ire  in  any  way  bound  or  liabl^,  in  the  manner  set  forth  in  the  declaration. 
^  Kamsay,  J.— The  action  ih  this-case  is  fiffr  calls  on  the  shares  of  a  Joint  Stock 
Company  h^ld  by  respondents.  ;    "  i 

Ttey  resist  the  demand  on  the  following  grounds:      a, 
isi  That  the  directors  represented  that  the  building  would  only  cost  $500,000 
2^.  That  the  subscription  of  defendants  should  not  be  considered,  and'  that 
the  ^ork  should  not  be  commcnced^uutil  $400,000  had  bednsubsoribed. 

3rd.  That  Jhey  had  been  induced  to  subscribe  for  thcieshaiea  on  the- false 
representation  that  certain  jparties  were  subscribers  whS  wert  not^ally  sub- 
scribers  for  the  amounts  opposite  their  ni|mes.  '^f      *         '''^' 

..nlLn**!!* .'"f  *"'  °"**'"S  ^  *^'  ^''«'**»"  ^^  to  be  held  when 
•400,000  had  been  subscribed,  and  when  $40,000  had  been  paid  into  one 

of  the  chartered  banks  in  Montreal.    That,  Mm  mpPting  wan  eallcd  on  the  8th-- 


\ 


/       ,    -^ 


'm 


t 


a>s-iit  ■*rEy*!y-'-^<'"lWJ*'*i -^j  f- ***^PJ' 


CqUET  OF  QUEEN'S  BENCH,  1881. 


book  was  either  an  emr  olZZ^  a.  "*"*""«»  the  Company's  pa«,. 
a  title  to  recover  bac"- oj  hrCorp^^rh^  "'  ''  "^'"'"'^  '''^  -0^0^^ 
paid.  As  a  faet  the  note  w^s  raida„dh7.K      """""*  '*" ''''  "«*«  ^""^  "»*  »>««» 

that  t.is  shall  be  deposited  i„  a  Zier^d  bank    'l^^^^^^ 
•noney  so  paid  shaU  be  a  tenth  of  each  Zre   A^i     t  1"  '"''  '"''"'"^  *'"'*  ^''^ 
.  «ary  that  the  w4,ple  1*0  000  shonM  T  -      f    '  ^  '^^  "f  ^'^'"'^  »*  ^"  »««»- 
^-tionofDirZ™.Te  ptj^^^^^  ^"  ""*'i  t  "«««"«  '0^- 

was  necessary  for.  th^Xnar^^^^^^^  ^^'^  *«>  «Pend  what 

«ot  think  that  even  if  *?&! Ih^^  f  "^^^  ''  *^«  cJn.pany,"  and  I  do  • 
»oney  in  ^hat  was  not  strX  nl^  Jt  Tu  ""'  "^^"'^  «>-«  «^  «>« 
^_refuse  to  pay  calls,  more  Z^Z^^^^^^^^.'.^r.^f^'^L^^o^^^-  the  right 


.:t' '■'■■: 


firffierCoinpaWas  in  th^case. 
^2 


Vol.  26. 


T 


^'IrCn'T'aidT'  ''^"  •^00,000^— ^r;:;;:,^^  .„,  ^^^^  ,^^^^^^  -  ;^^^^^ 

«jL    rpu        1.  '  Hotel  Co. 

to  show  that  there  were  »400,000  suSib^d"        """-'"^^  "'*''  ''''^'^''  ^oea 

had'^:^,:^^;:tt:or^  ■r'r^'rr^"'^  ^«  ^^^'-^  ^- 

whether  it  would  have  relieved  ofeXL  n    ?  •  '"^"''''^'  ""•*  P^'i^-'^ly 
Wing  his  calls.  T"  ^"^  P»'*'<»P«t«d  in  the  irregularity  fn,m 

thi::!;::;'  A^S'ri:;::^^    ^'-r ^^  ^—  -id  u. 

Bubscribed.  I  »ay  add  tha'    0  sZ  ?^!±";  '"^  *''-'  «*00.000  had  not  been 

Theobjoctiontithedep^iXtoZh       ?      "u^^^^  • 

That  there  had  never  EaTAhf  «'*  fT  ^  '"*'^''*''  "^  complaint:  Istly. 
actually  paid  ^p,  inasmuc  " -stt^^  moo'o 

Company  on  the collttteral  secu.'C oPth      •  .         V^^  Merchants  Bank  to  the 
2odly.  That  the.  -:'ra:b2.&^^^  ' 

the  rate  of  10  per  cent    and  Zi  nil  '        P"**  "P  *"'  *^«  «tock  at 
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Tho  fifth  and  last  objeotioo  appears  to  me  to  be  only  anotber.way  pt  testing^ 
relroofiaehts' prolbensions.  / 

(,  The  judgment  is  reversed.  / 

The  judgment  reads  as  follows : —  / 

"  Considering  that;  the  appellant,  the  Windsor  Hbtel  Company,  has  proved  the 
material  allegations  of  its  declaration,  and  namely  that  the  respondents  have 
jointly  subscribed  for  60  shores  in  the  capital  stock  of  tho  said  Company,  of  $100 
per  share^  and  that  tl4ey=are  indebted  to  the  said  Company  for  seven  calls*  of'teo 
dollars  each  on  the  md^SQ  shares,  to  wit,  for  the- 4th,  5th,'6th,  7tb,  8th,  9th 
add  10th  calls  on  saidljtock,  s^td  calls  amounting  to  $3,600 ; 

"And  considering  that  the  said  defendants  have  not  proved  the  material 
allegations  of  their  pleas,  and  that  the  said  rfispondents  having  bs  shareholders 
paid  the  three  first  cdls  on  tRe  said  60  shares  of  the  capital  stock  of  the  said 
Company,  part  of  wblob.  were  paid  after  the  wganiiation  of  the  said  Company, 
cannot  now  avail  tbemselve^^of  any  of, the  pretended  irregularities  complained  of 
.by  their  said  pleas;  '  '■'■'■ 

"  A^d  considering  ^at  there .  ilB  error  in  the  judgment  rendered  on  the  30tb 
Apriri8t9,  by  the  Superior  ^netiiteing  at  Montreal ; 

"  This  Court  doth  reverse  the  sai^judgment  of  the  30th  April,  1879 ; 

.  "And  jjroceeding  to  render  the  judginent  which  the  said  Superior  Court 

should  have  rendered,  doth  condemn  the  said  respondents  jointly  and  severally 

to  pay  to  the  appellant  the  said  sum  of  |3,°500  with  interest  on  $600  from  22nd 

May,  1876,  on  <600  from  2l8t  July,  1876,  on  f  500  from  21st  September,  1876^ 

"^oi"$600  from  2l8t  November,  187j8,orf  $500  from  22nd  January,  187?,  ob*^ 

$500  from  2l8t  March,  1877,  on  $500  from  21st  May,  1877,  until  pai^ ;  and 

doth' furthef. condemn  the  said  respondents  to  pay  to  the  appellants  the  costs^ 

'incurred  as  well  in  the  Court  below  as  on  the  present  appcM,"  -  ♦ 

Judgment  reversedi      / 
Abbott,  Tait,  Wotheripoon  <&  Abbottt,  for  appeMaats.  '       f        ! 

K  Carter,  Q.C.,  tot  KBfondentB.  « 

-■     (J.K.)  -       ■        ■-'■  '^     ■•       .""-■•■■-./  ^-^     ■     r, 

Ad^dendum  :-The  case  of  The  Windsor  Hotel  Co.  vs.  Umphy  was  H^ferr^d  to  at 
he  argument.    This  was  a  similar  action  against  one  A.  A.  Murphy,  a  sbarehoiider, 
decided  by  the  Superior  Court,  Montreal  (Johnson,  J.,  29th  Decefttber,' 1877),  and 
unanimously  confirmed  by  the  Court  of^ueen's  Bench  (Dorio^^.J.,  Honk,  Bam-  / 
SAY,  Tbssier  and  Cross,  JJ.)  16th  May,  1879.    The  case  has  net  been  reported,  / 
because  the  Court  of  Queen's  Bench  w«s  unanimouslj  of  opinion  that  there  was  noi 
proof  of  the  facts  allied  by  the  defendant  Murphy,  in  answer  to  the  action  for  calls,  ^  ■ 
Mid,  therefore,  it  was  unneeessary  to  consider  whether  the  legal  objections-based  upon 
die  aHegatibns  of  the  pleas  would  have  been  a  suflicient  defence  to  the  action.  ..In 
rendering  the  judgment  of  the  Supei^ior  Court  (Montreal,  December  29th,  1877),"  John- 
son, J.,  said :  "  The  plaintiff  is  a  corporation  by  statute  of  the  Province  of  Quebec, 
and  sues  the  defendant  to  recover  f400,  being  the  6th,  7lh,'*8th  and  9th  calls  uponX 
the  stock  he  had  taken  in  the  concern,  on  which  the  first  five  calls  have  already  been 
paid.  I  i  .  -;.     ,    . 

"  The  defendant  pleaded  first  b^  exception  to  the  form,  that  he  was  not  a  share- 
bolder  in  the  mrporajiorutH_degcriijed,  i  that  he  had  takm  Htock  in  a  cowpaBy  witfi, 


/ 


*"-■ 
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4he  «ame  name  which,  however,  had  forfeited  ite  charter  and  had  ceaaed  to  exi«t  tK. 

r  ir^.riL"""""^'''"^"^""""^''-"''--"  »«»  having  Jin  ff-lTvidt     "^"^^^ 

eub«cribed  nor  deposited,  f  i.e San^LT.^      Tf  k!^"''' J'*^  "*''*'"  *^" 
.    ber  and  amount  orehA^s  Z  b^^ll^H    Z    '    >'^""'  ?'  "''""'^"^  """"^ 
direcW,  were  elected  in  vioalnoTtjfrct^td^t^^^^^^^  **'<*  '"• 

for  the  election  of  directors    J^^LL  K  M  '  "''""«  °^  -hareholdera 

«nd  the  sub««,uent  aro;;h?;,';L';:^,te^  Jhe^  prov.s.on.1  direction,  waa  illegal. 

.xeeptt';;r/i;Tnd  rwlrSl';  ^•'^V'l-'*~«on  after  the  production  of  this 
'     been  taken  before  the  amendment  did  taot  Innwt  .    7  .  ^  "^^  ^*^  '^™  •"'^'"« 

set  up  const  tilted  a  defence  tf.  th..  ««.♦;«„    -  -i     '^      "•' '''»«''»«r  all  that  was 

testimony  w^ch.  .ven  Sl^lt^.  g    ^^^e  fLZt  extrt^^oeZt  ?'  "'^^  '^  '»~''' 
■the  factt  alleged :  Lt  on  the  oLtra^f  I  ,  ^^^'^'"^  'Joes  not  by  any  means  prove 

•    thinkitneeerinlttogoeratS'ti^  ''"°-  /  ''^  not.  ther^fon:. , 

»ot  chadgedsbJe  the  aJumoT    ft  n'ri^  T  "'""••  ™J^  opinion  has 

disked  for  the   dismissal   of  the    "  "  ^u"^'""''"^ '^'"^  *'*"  defendant's  pleas 

<3o.,K.Joni.qtro„  wa      liraldV^^^  *'*   ^""P*"^   «^ 

exception   d  fo  /ome  ^.I^'nT^f:   ili        ^"^'  *"'*  P°"'*"  '^''■«'^««'-    The 

ih    therefore  I.S  tZ.  as  J t^  S'thaVl't'  "^"^"*^"  '''^  "^  '««"> 
«b  say  thata^tlic  statut'e  TncL^Lt^^J^he  1  iti^^^^  ^f"'  '^^^ 

some  act  of  forfeiture  ought  to  be  n3.,  ^  P'f '""ff  '«  ^  »i.^Ve  no  effect,  and 

r  enbjec^  .  I  said  further  thin  a  s^it^^jracor^ti-*'''  '^"''  '""'  ''"'""«  ^  *»»'« 
for  calls  due  on  his  stock  itTs  „„  i„«L  •^-  '°"  *^'"'^ ""«  °'"''«  shareholders 
«o„-existent  if  nreuct  proc  edingTr^^^^^  r'"^  ''"*  the  corpo^tlon  is 

its  members  un  il  it  hrre^f  dissJ^^L'  .r"  'f''^"\  I*;f^'«'«  '"  "•»«««  to  all 
asked  for  authority,  and^^Sd  I  shol  Z  r  ^^T!!l*  °?  '^'""P^**"'  <'°«'*-  ^ 
opinion  5  but  not  onlv  LITofe  fit  C"""''"^  "'"^  authorities  against  my 

know.  the,,  is  an  accumuUtion  T^^r/'-^^'"^  the  defendant's  counsel  muil^  •': 
of  them  before  me.  and  have  .^frr,^^^^^  "^'"«'  '''•"•    ^  '^^^  had  a  list 

and  while  I„wa8  o^upTed  on  th^  ubtct^V^  ^  -«"  "«h^; 

6^t  Courts.-  It  is,  a  case  of  n"  S;LS  IJT     "°*'^. '"J^'"*'^^"'''^  '^ 
vs.  «,«„f«.ft.  in  ^hieh  „any  pofntTTe^  sTttir^aS"'"'"^''^  ^^^^^^^       ^-  ^''• 
particular.    It  was  decided  bvJndlp  rTt  ^'    ""^  "'"*'"« ''»*™'  this  one  in 
«  A  case  was  rTfetZ^iUheZ^dl^f'  ^'•""T^'  B'«'«>^>  ^n^  l^onk.  -       ' 

JtonCo.y,.a^ilLdmTvTlSXt!^"  ''^"•'^^l-fcaseofT'A.  £r«,W  JV«rf^«.  :^ 
company  tobe  incorporated  bri;Ite^J^^^^^^^  ''^'V''''*  -  subscriber  t^  a  x 

•after  incorporation,  i^pot  liabl  tTX^'ltToh'  '"'""'^  *0'H  calls 

,-encS  between  the  two  cases      Th«Al«a  -    -  °'''"°"*  *"*^  *»««»t*«»l  differ- 

indu^^-fittbscriKrstOckVMn  f 'L  «    *^-  7^^^^^«^^^  '^'^  mi8led„and 
^  c.  «e  wr  stock  upon  false  representations,  and  the  prevailing  motiv; 
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n 


,  ■>■ 


ami  oonsideration  of  the  siibscripHon  proved  unfounded.    Here  there  in  nothing  of 
that  kind.    The  6th  8ection,  which  is  relied  on  by  tiio  defendant,  did  not  operate;  •» 
a  forfeiture,  if  its  provimonB  were  not  fulfilled  ;  it  only  operated  aa  invalidating  the 
prttMcdings,  auch  aa  meetings,  etc.,  whiclr  should  take  place  contrary  to  the  direc- 
tioWof  that  section .    Therefare,  it  scenieJ  iniportatit  that  the  exception  a  la  forme 
.   should  be  properly  before  the  Couf t,  for  though-the  defendant  could  not  ask  that 
the  action  should  be  forever  dismissed  und^r  a  forfeiture  of   the  charter  that 
had    never    been    a<lju(lged   upon,    I    would    not  be    prepared    to   aay    that    he 
could    not   ask    that    the    .leinand    qumil   a  pri/ent  should    be    stayed    if  the 
proceedings  under -which   those  calls  have  been  inade^we^e  irregular.    On  that,' 
however,  I  do  not  now  pronounce?  1  at.  Because  I  hold  the  pVoofsa  JnsBlficiUnt  j  luid 
2ndly.  The  preliminary  plea  only  a^ks  for  thediAmi«<sal  of  Uie  action  for  the  present^ 
on  the  ground  of  an  extinction  and  forfeiture  of  the  charter,  which,  if  trup,  would 
deprive  the  plaintiff  otany  right  of  action  whatever ,  ana>  theiefo;*,  it  \g  not  properlj 
thesubjectofaprellininary  plea,  butisapleaaw/onrf.'  -^ 

"  Again,  this  defendant  has  paid  five  calls  already,  which sconstitutea  an  acquiea-: 
cence  as  to  their  being  duo  (for  the  only  ground  on  which  payment  was  objected  to 
was  that  these  alfeged  irregijlaritieaof  the  proceedings  had  extinguished  the-'cKarter, 
which  18  not  the  case)..  The  19th  aectien  of  the  Joint  Stock  Companies  General 
Clauses  Act,  which  by  one  of  its  provisions  is  made  part  of  every  such  charter  aa  this,  ' 
provides  that  the  certificate  of  the  officer  (which  is  produced)  shall  be  sufficient  to 
entitle  the  plaintiff  to  judgment.  Judgment,  therefore,  goes  for  the  plaintiff  for.the 
^mount  demanded.  There  being  no  motion  to  reject  the  evidence,  I  take  it  aa  evi- 
dence by  consent."    (Reporter's  Nqte.)  '  ■ 


^o' 
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-     N 


Coram  Sir  A.  A.  D^iON,  C.J.,  Monk.  J.,  Ramsay,  J.,  Tessieb,  ^,and 

Cross,  J,  •    r- 

No.  340. 
^  '  The'Queen'^B.  Kaylor/^  «         "' 

Held  :-1.  Verbal  evidence  that  tbe  abdaoted   woman  haa  an  Intemt   in  propertr  KeneraUr  " 
(withoat  proof  of  the  particular  interest  alle^)  ig  liunffiolQnt  to  oiuiUin  an  Ifldlct- 
-  ment,  under  82-33  Vlot.,  c.  20,  «.  64.  whiol^ieta  out  the  particular  Interest  wUoh  the 

abducted  penon  tiad  in  properties  deseifted  in  the  count  of  the  indictment. 
.  2.  An  indictment  under  (De  second  clause  of  section  1^  of  the  above  mentioned  Act ' 

may  b^  sustained  without  Evidence  of*the  prisoner's  knowledm  that  the  abducted 
person  was  an  heiress. 
'      \    '  '■'','''        '  ■      ■       ■     '■ 

CaSe  Reserved,  at  the  TJ'enn  of  the  Court  of  Queen's  Bench  (Crown  Side) 
Tn  the  District  of  Iberville:-^ 

"  Ori  the  18fhMari5h,  1^81,  at  the  Court  of  Queen's  Bench,  holding  criminal 
jurisdiction  at  St.  Johns  in  the  District  of  IbcWille,  this  case  came  on'for  trial 
^^fore  me  and  a  common  jury. 

The  following  was  the  indictment :  '  The  jurow  for  our  Ladj  the  Qoeei)  upoft 
their  oath  pfesent !  ,  .  i 

That  at  the  parish  of  St.  Geoige  of  Henirvilie  in  the  said  District  !ftf  Jh(,*2 
HWe,  on  or  about  the  first  day  of  the  month  of  December,  IS^drineGeoige 
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away  and 
0  will  of 
Jcorgo  of 
euro  nnd 

present 


uoseph  J^n  Bte.  Dupuis,  her  father,  of  the  Wi,l  n 

E.'B.  Djifen^ N.P.,  .,  a,. „;  J^°7/„"  "^ !"«»■""« -J  P..»d  b.f:ii 
■&»«.  u,  «,id  J.  J.  S 'It/n      T  ^r  ""•  "-^  ""^  ««■ 

lostUuta  (B„,«,)  ,i.S  ,.,3' ""?  '*".™  ■''"'  ^'  ^"'^  l-i"  -if".  « 


Kaylor 
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l8t.  Wag  the  verbal  testimooy  to  which  objcctioo  woa  mado' aljowiiblc,  and 
sufficient  to  sustain  the  indictment  in  that  reapoot  ? 

2nd.  Is  the  indictment  sustained  without  evidence  of  the  prisoner's  know- 
ledge that  Miss  Dupuis  was  an  hvircss?  . 
^                  And  I  ordered  the  prisoner  to  ho  admitted  to  bail,  to  oppcar^in  due  course 
,' '           of  law. 

F.  G.  JOHNSON,  J.  S.  C. 
Montreal,  14  April,  1881."  ^  ^ 

/       *  Kambay,  J.— This  is  a  resotvod  case  from  the  Court  of  Queen's  Bench  sitting 

f'  in   the   District  of  Iberville.     The  prisoner   was  indicted  for  that  he    "  did 

feloniously  and  frauduhntly   allure,  take  away  and-detain  one  Louise   Dupuis 

out  of  the  possession  and  against  the  will  of  Joseph  Jean  Buptinte  Dupuis,  her 

father,  he,  the   said  Joseph  Joan    Baptisto  Dupuis,    having  then   the   lawful 

care  and  charge  of  the  said  Louise  Dupuis,  she,  the  said  Louise  Dupuw,  thou 
being  under  the  age  of  twenty-one  years,  and  having  a  certain,  legal,  absolute^nd   * 
present  right  and  interest  in  the  following  described  property."    Then  follows 
the  description  of  the  property  which  it  is  alleged  the  said  Louise  jtupuis  huld     - 
ubder  a  certain  deed  ;  and  the  indictment  concludes  thus:  with  intent  hcir^  the 
said  Louise  Dupuis,  to  carnally  know,  against  the  form,  etc.  .> 

^Tho  indictment  is  under  section  54,  32  &  33  Vic ,  cap.  20.  3 

The  prosecution  attempted  to  prove  the  interest  of  Louise  Dupuis  in  the  pro- 
perty described,  by  a  -notarial  copy  of  the  deed  mentioned  in  the  indictment, 
Objection  was  taken  to  this,  and  the  judge  maintained  the  objection.    The 

prosecution  then  proceeded  to  prove  generally  by  witnesses  that  she  had  an  interest        k. 
worth  $10,000  in  property.  , 

The  prisoner  was  convicted,  and  the  judge  reserved  the  following  questionp 
for  the  consideration  of  this  Qourt :  ' 

"1st.  Was  the  verbal  tcstimody  to  which  o^Mtion  was  made  allowable,  knd 
sufficient  to  sustain  the  indictment  iir  that  xespcet  ? 

2nd.  Is  the  indictment  sustained  without  evidence  of  the  prisoner's  knowledge 
that  Miss  Dupuis  was  an  heiress  ? ''      '  -  / 

I  am  inclined  to  think  that  the  indictment  should  set  forth  the/interest  of  the 
woman  in  the  property.     It  is  a  substantial  fact  which  the  prisoder  has  a  right 
to  rebut.     He  cannot  do  this  unless  he  is  told  what  the  i^te/est  is.     But  it         ' 
\  is  not  absolutely  necessary  for  the  Court  to  decide  that  question,  he/e,  for  there 

can  be  no  doubt  that  when  the  interest  is  set  forth  in  the  indictment,  as  it  is  in 
this  case,  the  prosecution  must  prove  it  us  litid.  The  verbal  evidence  of  an 
interest  in  property  generally  cannot  sustain  this  indictment.  We  do  not  decide, 
let  it  be  observed,  that  verbal  evidence  of  interest  cannot  be  given.  That  is  not 
the  question  submitted,  and  it  is  evident  that  there  might  be  an  interest  which 
could  only  be  proved  by  parol.  =/^  ^  ^^^^^  ^         •  ;  ' 

-       ^  On  the  second  point  reserved,  I  think  it  was  not  necessary  for  the  prosecu^ 

tion  to  prove  th^  knowledge  of  the  prisoner  as  to  the  interest  of  Louise  Dupuis. 
The  distinction  referred  to  by  the  Counsel  for  the  Crown  is  made  very  clear  by 
reference  to  the  Statute.     Therfl  nr<^  two  categories  established  by  wietion  M. 


First,  there  is  the  case  of  a  woman  possessing  property^,  ofany  age,  abducted 
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ot%<mledge  on  hi.  naTor  «»»  *'*""'»''«'  «"•<»  »»  do  thm  8o.„e  proof 

M«on,of the  «,<,tion  (the  pro^ntej^/V        r"'  ""'*'  "^•'  "«'«'"'  <''- 

be  «njj  «.otive;  the  inJt  to  oaS   ^w  o    ^        """""^  ^'"'*  "•""'  •"'-'<* 

M^^U  required  to  ».ko  up"h7offe„;:'  ■"""'• """  ^ °"^  *«  '^'  ''^' » 

THm.  fl»iu_:__  .^  ..         ^      ;      .  ."^;\,'. '■"' '' 


^The  following  ia  the  recorded  ja. 


'^"T"  •""""•"g  M  ino  recorded  jud({ltt«^t  •>_         ' 

o»  tb.  mwrf  tf,.t  i„  u,.  i»to„l,l?.5-  n'  ""^  ""'.  •"  ""^  «»  ""I. 
•b«.Mn«J>.«b«,.  WS"*'  "f^'-CT.-*  "•• -.M-G«,p,  W.  K.,W 

•    ■*«•««•,  for  the  Crown.  Conviction  quashed 

'  ^•/^'•'«^«-<^,forthepriwncr..  r*  '■ 

-t'OURT  OP  QUEEN'S  BENCH.  188J. 

..^..„ "^^^'^^h^iPoUAROH.mi. 

V  -         No.  200.  >  .       - 

.  •^^^««P^«W«DBPRE^DBOREDITFONOIBR. 


lao 


ST.  GERMAIN  II  Ai., 


<i 


maarmait  .- i     i   « ^'- — 


ThejqdKmfnijippftnled-faw 


si^aii:^-^ L 4-.    ^^ 
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"  The  Court,  haviojii  hoard  tliupartioa  upon  tho  luoriu  of  tha  opposition  of  lh« 
■"  8oid  La  CoHipugnio  de  I'rfit  ut  do  Or<Jdit  Koooior,  uud  of  the  ooutoHtutiua  of 
"  mid  opp<i«itioii  by  Ruid  oollooutod  purtioa,  Joiieph  Ht.  Germuio  et  al.,  having 
"  eziimiiiud  tho  proocodin«B,  .proof  of  record,  «'nd  doliboratod  : 

«'  OoDnidoring  that  the  opposant  La  C'ompognie  de  Pr6t  et  4{D  Crddit  Fonoler 
"  hath  fulled  to  prove  that  it  is  entitled  to  the  buneflU  given  by  the  Civil  Code 
"  (207:i)  to  the  tier*  ditenteur,  or  that  eonBldorutioniJ  of  equity  demand  that  a 
"vohtilatioh  should  bo  ordered  iu  tho  present  cose,  doth  iimintuin  the  said 
"  contcsUtion  of  said  Joseph  St.  Gormuiu  et  al.,  hypotliooary  creditors,  and  dis- 
"  niiss  tho  opposition  of  siiid  La  Conipugnie  de  Prot  et  de  Crddit  Fonoicr,  with 
"  cunts  ;  and  doth  order  thiit  the  report  of  diNtribution  niudo  and  posttd  in  this 
"  cause  be  honiologutod  in  due  oourso  of  luw," 

The  fucU  which  gave  rise  to  tho  proooedtngs  in  Uie  Court  below  wore  tho  fol- 
lowing : — 

tjje  7th  January,  1874,  by  deed  poswd  at  Montreal  before  Mtre.  J.  K.  O. 
Lubudic7^{((tury,  the  rcHpondouu  sold  H  Francis  Dolftn  a  farm,  or  tract  of  land, 
situated  in  thoSE^afish  of  Notre  Dunio  de  Grfiocs,  known  as  Lot  No.  220  of  the 
official  plan  of  the  Municipality  of  tho  Parish  of  Montreal,  for  tho  price  of  945,- 
000  of  which  $30,000  reiiiuinod  on  interest,  sttouiod  by  the  vendor's  privilege 

d  by  special  hypothec.  The  deed  was  iuly  registered  on  the  9tb  February, 
18>4- under  No.  77,00a.    '        ^x^^^. 

Dolthi^outbo  12th  of  August,  187»,'^y  deed  passed  at  Montreal  before  Mtre. 
H.  B.  WTi!:!ht,  Notary,  sold  to  Joseph  Ddsoriuoau  a  part  of  tho  furiu,  on  which 
the  latter  had  previously  erected  three  houses  and  outbuildings,  fur  $6,584.40', 
payable  by  instalments,  and  secured  by  the  vendor's  privilege.  This  sulu  was 
duly  registered  on  the  22nd  December,  1876,  under  No.  95^867. 

On  tho  2nd  September,  1875,  Desormeau  obtained  a  loan  of  #2,000  from  jUm 

Jnyupollunt;  and  by  obligation  passed  before  Mtre.  J.  (J^  PapinieniTjiiotary,  on 

the  same  day,  and  dwJy,  .rpgistersAofttfhBSffi  September,  1875,  under  No. 

88,307,  he  granted  an  hypoUiec  upon  the  land  which  he  had  acquired  from  Dolan, 

..  to'^edtire  its  payment.     Dolan  iotervened^and  grunted  priority  to  the  appellant. 

A  schedule  attached  to  tho  obligation  contains  the  following  stipulation : — 

"Pour  assurer  d'uvantage  en  faveur  de  la  dite  compugnie  I'cffet  de 
'^I'bypojtheque  cr66o  dans  le  dil  aete  d'obligation,  le  dit  ddbiteurmet  et  ^ubroge 
"  la  dite  cotiipagnie,  ce  ucceptant,  dans  tous  los  droits  de  garantie  cf  recours 
**  qu'il  pcut  avoir  centre  sea  auteurs  en  vertu  de  ses  titres  d'acquiHitiofi,  ou  de 
"  tous  autros  aotes,  faits  et  documents  g<Sndriilomont  quelconques." 

On  the  2nd  May,  1877,  a  personal  creditor  of  D6sormcuu  obtuino^judgment 
against  him  for  a  obirographary  •de'bt.  On  the  9th  April,  1878,  thckproperty 
which  iie  had  bought  froni  Dolan  and  had  hypothccated'to.the  ap]^llVnt  was 
sold  by,  the  Sheriff  in  satisfaction  of  the  judgment ;  and  the  sum  of  $3,618.71 
was  reported  for  distribution*.  The  Prothonotafy  prepared  a  report  of  distribiil 
tion,  v^hich  was  posted  on  the  6th  May,  1878 ;  after  allowing  the  costs  of  suit, 
gf_jext:cu^ioa  and  of  distribution,  he  collocated  the  respondenta,  as  hypothecii'ry 


's.. 


oreditors  mentioned  in  the  n^btrar's  oertifioate,  for  the  ium  of  $3,Si37.61  on 


s«T 


COURT.  OF  QURBN'S  BKNCff,  igfii. 


«JP^e  7  Janym,  ot  onrcgtaUd  lo4)  F^vrfar,  1874, 


Tbo  collocation  r«.ds  u  lirM^p^,. 

Cwdll    ro 
■ml 
■''  Oenmla 
•t  •!. 


•3,537.61 


■v> 


.  <'«:.oV!:\^;!;j!2  ;!;:r'::;  cr"  •  ^"°"-  -"•''""  h'^ 

«mprovomcui«  to  the  citont  of  gBOon  hJ         "     .         '°  ^   '»'»'»  ^o  mod* 

^'  the  „„.„.„.t  by  which  hiH  i^pCeZl  h.  !"'  "      "'!;  '""^  "^"'*  '"^  P-'<» 
th«u»t.d  pn.pc.rty  ;  and  tl.aTTe  l^nl       ,     T"       '  ""^  '"'"'  "^  '^'  ^^f^    ' 

pruycsl.  IW  u  ventiiatioD,  and  for  a  ColIolrh„„      ^  ''"'^°'-      ^^^^-^^^ 

-Oder  the  obligMi„„  on  the  .ulto  b^^Sl^^^^  t^^  ' 

.mount  of  the  adlionul  v.  J"^  V^^^^  J^  'J,«  '-^'«»'«n   -  the 
Th^x«^ndcnWonte8todThf  op^^^^^^^  ^'  '""^  i-provea.enf . 

-  plea  or  g.ial  denial.     The  ImZrT     .1*"  F^^^P^'y  "^option,  and  by  a 
eipcption  WC.J  as  follows^  eo„tetlat.on  aasigned  in  .he  peremptory 

"I>ol«n.  of  the  City  of  Montreal  Irehan?       i   C*»'«''«»t»  ^W  tolVanciiT  4 
"  Bituatod  in  the  Municipaii,!  of  Vhrvtl     '   r  f  "*'"  *^*'""'  '*'•  *™«  ^^  '"d^ 
" "r.d  designated  as  lot '"  I'^t'o  ^""f  ^^  .^"^  ''  «^'''  ^^-^ 
''f:^:^;:^^^;^^^^  Of  the  PaHsh  of 

"  deed,  leaving  a  l,a]ancerf  ,30  ntfo  „  K.  k  "'  ''^  ^''o^T*'""  «^  '»•«  "^d 
"  bearing  i..tertt  at  ther.1  ^1^1  i '"'"'"""T-'''"''  "  "''"  «»-> 
"  from  the  date  of  the  said  deed  "         ^-  *"""■"  P Wj^  ^-ni-ainual^  " 

"cated  .e  .aid  .r™  .  iZ^^^I^I^T^^  ^^^  ^^'-"-'--*^ 


\ 


'^•^^       '^55^?       Vj    r    ^ 
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K',. 


'.iVi'Vt/TiIr  "  AttgMt,  187\bdbrt  Mtn.  II.  II.  Wrighl,  Notary,  iIm mM  Fr>ii«k  DoIm  M.ld. 

<  n-Mii^^.  M«h  f "  with  warronty  a^•inNt  nil  iiiouii.liruiKHW,  to  Jtiiwph   l»6*tnnimtj,   nn«  of  th« 

f*  rtVr""   " '^"'♦""'""^  '"  <l>i»oamifl,  «  part  ol  tlio  Mititl  ftrin,  oontainiiiK  i"i  width  140  feet 

,,^      •  'Vin  |nmtnn|iVl;i»  liwt  in  n-nr,  by  a  <l«plh  of2a»l  f.ur,  bik(indoa   in  front  by 

\^,,^   "Wftiitorn  Ajvcouo,  ill  rour  by  tbo  wiii  Franaiii  Dolmi,  on  tbo  iilBMii-oaat  Hide  bj 

"  Mr.  Philii  [a,  and  on  the  Roiithwtuit  litlu  by  «a  iteniM^SO  ImI  wid«. 

"  That  th  i  Hiitrf  ftMM  of  tli«  Miirl  flirm  wua  aold  in  thin  oauao  on  the  aaid 
"  deAintlant  J(Mmph  D^wirmutiu,  with  the  builttingM  orcoled  thereon  by  him,  by 
"  th#  aheriff  of  thia  Diatriot,  at  the  auFt  of  the  miiJ  pluintiff,  Putrioli  Hooney,  » 
"chiroKrapharj^oruditor  ot'theauid  dufondant,  Joaoph  DdMontieau.        - 

"  That  the  hypothco  in  fuvor  of  tho  tuid  oonUwtantx,  HocuriiiK  i'"*  payment  of 
"  tho  auid  buianoo  IHO.OOO  and  iiitorcai  due  to  tliuiu  an  aloroHuid,  in  tlic  flntt  in 
"  rank  and  order  of  tho  hypotliooa  appearing  in   tho  ragintrar'a  oortifloato  fylod 

—    "  '"  V'«'«  ottune  t  und  that  tho  auid  uuntOHUiiU  ha»o  oonaoquenlly  been  eoiloeated 

"in  tho  rop«)rl  of  diatributi^n  propurod  \)y  the  Protlionotnry  in  thiit  oaune,  on 
•'  account  of^^eir  auid  oluinl,'ftlV^^lo  auni  of  |35H7.«l ,  bising  the  balance  of  the 
"  prooooda  of  mo  aaid  ahorifa  aale  after  £i«luotioiiiof  the  ooata  of  auii  and  of  the 
••  report.         \  ' 

'*Tli«it  by  deed  of  obligntion  poaiwd  at  Siontrealjbofore  Mtre.  J.  G.  Papineau, 
'  "notary,  on  the2odof8opVoinbor,  1875,  and  rojtiatoredon  tlio  9th  of  tlieanme 

'^  month  under  No.  88,307,  tho  auid  defendant,  Jooeph  Wsorraeau,  acknowledged 
•'  to  have  borrowed  the  auiu  of  iifiOH  from  the  auid  oppo«ant,  and  tl)  aeoure  the 
"  repayment  of  the  said  tank,  with  inturoat,  be  liypothuouted  the  abore  described  ' 
"  part  of  the  aaid  farm,  and  further  subrogated  tho  said  opposunt  in  all  rights  of 
^   "  warranty  and  of  reoourao  which  b«  might  have  against  hia  authors. 

"  That  on  the  16ih  of  May  inaUnt,  by  judgment  rendered  by  His  Honor  Mr. 

"  JuHtice  Buinvilie,  the  oppos«n(  was  allowed  to  psoduoe  and  fyle  the  opposition 

f  *•  "  now  oonteated ;  and  that  the  homologation  of  the  report  of  distribution  prepared 

,  "  and  posted  in  thia  oause  by  which  tlie  said  oontestsnt«  have  been  collocated  as 

♦•  above  mentioned,  has  been  suspended. 

"  That  by  the  said  opposition  the  said  op|»oqant  contends  that  a  privilege  existed 

"  in  favor  of  the  said  defendant  Joseph  I>6sormeau  under  and  in  virtue  of  article 

1;  .'-  *'  2072  C.  0.  by  reason  of  the  expropriation  of  his  said  property  by  the  aherttPs 

r-  "  "«•«  thereof,  to  be  paid  back  tho  amount  expended  by  him  upon  tho  lot  of 

^  "  land  apqui jfcd  by  him  from  the  said  Francis  Doian  in  erecting  buildings 

.1  **  thereon,  and  that  the  said  opposant  has  been  subrogated  in  the  right  of  the 

,"  said  defendant  Joseph  D^sormeau  to  be  ooUocated  for  suek  alleged  claim. 

'-'-  -  **  And  the  said  contestants  further  say  : — 

;     "That  by  law,  and  notably  by  Artido  2017  of  the  C. C.  L.  Q.,  the  hypothec 

/  "granted  in  their  favor  by  Pronois  Dolan  to  secure  the  payment  of  the  said 

.,  *'  balance  of  t30,000,  with  interest  as  above  nionlioncd,  extends  over  all  improve- 

*'  ;'"  ments  mjide  on  the  inimoveiAle  hypothecated  in  their  favor  subsequently  to 

-"  its  hypothecation ;  that  their  hypothec  consequently  affected  and  extended  over  ; 

"  not  only  the  land  sold  in  this  cause,  but  also  over  the  bouses  and  buildings 

"  subsequently  erected  thereon  by  the  said  defendant,  Joseph  D^iormeaa. 

"That by  the  said  Article  2072  of  the  said  Civil  Oodn  th«  imMpr  np.tn«ft 
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.^KOr^^. 


Whom  „„  h,polh«c«rjr^.on  U  bn,««la  ,„,.y  J.„.«„d  th.t  lb.  surrender  which  r:!'SF^ 

v.„,rr.  ^T'T""  *'  r*  '"  ''J"^»''^°'"y  •<"'«»  bat  i.  .  por.o„«I  notion, 
.n  I  ^«  no  .l«n.«»d  wn.  made  .«.|...t  th,  .„ld  d.,f„„d«„,,  jo«,ph  D6^rm.an, 
for  the  nurnlTider  of  hU  property,    -^jj  i         -«•    »»u, 

0  t  Jnr«'  ""^  ""'''  "'""  V"^^  "f  »"•  '•^'*  Cl,il  .Oodc  do«,  not  theroforo  .pply  lo       •  ' 

dotrlmont  of  tho  c»ll.«ation  In  fuvor  of  tho  Huid  contestant.  " 

rhnt  moreover  if  the  privilege  for  oipftnditurc,  -llegod  by  tho  raid  o,>no 

.  «ld  oppoH,.nt  h«  never  boon  Hubregatod  it.. the  .aid  defendant  Jo«oph  D6^r.  ' 
»™»  H  r.,hi  to  dom-md  and  oluim  hi.  expendiiuroa  in  improvement^' 
The  opp,.„„t  .„.h6  .„,,er  to  the  contestation,  after 
Que  la  d.  0  opposante  «,t  bien  ot  da.ncnt  subrogie  „u  nommd  JoHoph  cLr- 
■  ^  meau  d.ns  loM^o.t.  qu'ellc  eherohe  A  faire  valoir  par  «.„  oppo.ition.  e„  vttu 

-r  d^:  oZlt    "'"""'""  ""'""""  •'"  ''-"^  '^'obligution  mentlonn^oen 
W  drte  oppoMtion    mm  aum  on  vortu  do  la  loi  ot  du  droit  oommun  «ul 
«u  o„«,  un  orda„oier  A  «  «,rvir  de,  droit,  et  action.de  ,on  d^Sbiteur  Ju 
"arrivorAiiofBirepayerde«ior6anoo."  ""'"ur  pour 

.  The  proof  ;«.  all  doeuntontary ;  and  w..  produced  with  the  pleadings 
Uenffrttm,  for  appellant :  .  r  js^ 

Ea  vertu  do.  articles  2072,  417,  418  ot  419  da  Code,  si  Dd«,rmea«  .fit  m 
^v.„o6  par  uno  aetion  l^pthioai«  do  la  p>.rt"^e.  intimds,  11  n'e.t  p..  dtuteux 
que  D^Hormoau  a«raU  .u  le  droit  en  d^laiHsant  do  r^damer  «n  ^  1 1" 
la  p^u.  value  donn^  ^  I'i^^euble  par  lo.  impon«e.  en  quoBtioa .  y    ^ 

Dan.  lo  o«,  actuel  le«  deux  diffieult^a  qui  «,  pr^^nt^pt  «,„t :  lol^slrtieles 

du  Oode  o.d.  plu.  h«at  ne  .'appliq^ont-il.  qu'au  ea.  d'eviotion  I  Xu^Z 

dK,„.^UU««.ouhypo,h^oaire»,  ou  faut-il  appliquor  lesmfimc.  re£  A  IW 

r.T  T  n"  r  ""P'^""'  "^"^  '^^««'"«»"  ''«"»  «»  eemllubie  droit 

luppehintepouvait-cllel'exeroerpourlui?  .      »"'"  arou, 

l.t^ei:;!;'^'  "'  -uio^t^  ,.oppp.ia^„  do  IVpelauf  «r  ces  &„.  point, 

ii^,!:::fS'^'"'"''"^'f '""*  "^-^^^  «-  Plaidoirioaou.tabli. 
D«*  Icur  contestation,  les  Intim^s  paraissent  ororro  <4<!  le  privil&re  oour 
mipenses  et  ameliorations  n'exi^te  que  dans  le  ea.  pr^vu  pa/l'Artir20?2    or 

pas  pu  80  pr^valoir  do  cot  article  du  Code  -  i      °""'*" 

Oette  interpretation  etroit^decet  urt^lo  L  Code  est  dvidemmint  err«nA.' 


# 
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';S^PPtt  "I""  '«|^.'^  >«  fin'dorarticle  mflmo,  J^d^o  autre  partie  do  notre  Code,  ddmoutre 

c«dit  ^^o„cte,cla^o«.,nt  que  cotte  dUposition  n'^ablit  pas  un  droit  spdoial,  u.ais  ne  fait  que 

8t.  oe^rjnuta   ddter.nlnor  do  quelle  .nauiirey  droit  dejA  rceounu  duns  unc  autre  partie  du 

,^  Code  pourra  s'cxcrccr.        y^  * 

-  La  riglcpdndrale  estqtt^^dans  tout  eas  d'evictioD,  le  tiera  d^tonteur  do  bonue 

j  '  toi  peat  rdolamer  la  ydleur  de  ses  impeuaes  et  aai<5liorutioo8  ou  la  plus  value 

.         donn^o  A  I'lmnioijbre  par  oes  inipeuses ;  il  n'est  pas  doutoux  non  plus  qu'il  ait 

:  un  privilege,  l^ul  point  discutd  par  Ics  auteurs  est  de  savoir  a'il  a  un  droit  de 

retention.  /^ 

Pout^pr^tendre  que  dans  le  cas  aotuel  il  y  a  eu  Eviction  ?  I'appelante 
soutient  I'affirmative  sans  hfoiter.  Les  dcniers  prdlevds  par  le  Sherif  represen- 
tont  1  immeuble :  si  D&ormeau  n'avait  pas  eu  d'autre  erdancier  que  colui  qui  a 
I  s-<  fait  vendre  son  inimeuble,  le  montant,  pr61cvd  excddant  de  beaueoup  oclui  du 
^_,^^  jugement,  le  surplits  aurait  rotourn.S  «  Ddsoi'meau,  comme  ^tant  pTpropHet^  " 
li  est-il  pas  vrai  alors  (jue  si  les  intimes,  qui  ne  sont  pas  les  oreanders  de  Ddsor- 
meau,  6taient  colloquys  et  recevaient  la  totalite  de  ces  denier^^ui-ci  so  troJve- 

"'*®""f^^e8a«''08e,dece.quireprdsentU'immeubleq3,«raam61iord,,bienpItt8 
I  do  ce  qui  rcpr^sente  ses  imponses  et  amC'liaratiorts  eU^-niSines  ?    kaintfinaut 

fluand  n^Sme  les  dcniers  au  lieu  de  retourner  H  JXjaSnneau  seraient  absorbes  pw 
Bcs  ordanciors,  cela  ne  fai$  pa^  de  difforenoe  ;>'^8erait  toujoura  Ddsor.neau  qui 
^  recevrait  par  les  mains  de  ses  creancier«,  IHerait  plus  ricjie  de  tout  le.  montant 
qui  aurait  servi  a  ^teiudre  ses  dettes./"^ 

II  ne  faut  pas  croire quo,  puree  qu?D.S=«)rmeau  a  subi  fe  dtforet  de  ses  biens  il  a  - 
i  perdu  to-Ut  mt^igt  dans  lea  denjera en  provenant.  Avant  nos  lois  d'enre-istrement 

-^  ^«^  ««q«>ereursd'immeabl^avaient-ils  pas  tons  les  jourtrecoursaudecrSt  volon-' 

i  taire,  et  mgme  aujourd'Kui  dans  le  cas  d'une  ratffioation  de  titre,  pretendra-t-on 

que  I  article  2072  nepourrait  pas  6tre  invoqu^  par  I'acqudreur  ^vinc^  par  une 
aurcnchdre,  SI  pendant  sa  possession  il  avait  fait  des  impenses  sur  I'immeuble  ? 
_,.6«demment  les  intimes  n'oseront  pas  soutenir  une  semblable  prdtpntion. 
.      ^^Les  intimds  appuient  leur  contestation  sur  I'article  2017  qui  ddclare  que 
1  hypothique  s'etend  hon  seulemeu<i,a  J'immeuble  dans  I'^tat  ou  il  se  trouVe  au 
moment  de  la  creation  de  I'bjpothfique,  mais  aussi  aux  ameliorations  et  au-,uen- 
-    tations  qui  survienneiat  par  la  suite  il  rimmeuble  hypotheque.    Get  articfe  mis- 
en  regard  des  articles  417,  ,418,  419  et  2072  ne  pent  pas  etre  interprgt^  dans  ' 
^  an  sens  aUssi  illimit^  que  le  font  les  intlmfo.     Pour  quo  les  am^lioratioLS  fuites 
^  a  un  immeuble  hypothdqu^  dpviennent  sujottes  aux  hypotheques  deja  existantcs. 
•   lM«^t  que  ces  am^liorationsWent  ^t^faites  par  le  debiteur  de  rhypothequo  •  il 
cs^  fapile  de  supposer  quo  ce  debiteur  a  consenti  &  soumettre  ces  ameliorations  k 
.,  Ihypoth^ue  qu'ila  consent!  pour  sa  propre  dette ;  mais  le  tiers  d^tenteur  de 
bonne  foi  ne  pout  pas,  lui,  gtr^oonsider^  comme  aliquant  ses  impenses  et  amelio- 
rations en  favour  d'ur,  cr^aneier  hypotbdcaire  yia-a-vis  lequel  il  n'est  pas  tenu 
pcrsonnellement.   D'ailleurs  I'abiele  2U72  repugne  absolument  a  I'interpretatioa 
que  les  intimfe  veulentdriijner  a  I'article  2017. 

lie  dernier  point  a  discuter  c^  celui  de  savoir  si  I'appelante  ^(ait  siffisamment 
!!l;!S!!i"!'  ^^  ^^  »^8ormeau  pour  les  cxercer  par  une  opposition  en  son 
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-  vc^M^'M^.vi  a  axijsva,  1881.  '45 


<le  la  r^olauiation   de  I'annpl«nt^         «»»  parue  &  i  instance  et  ne  se  plaint  pas 

-q"'.  fit  i'.pp.i.yp„  joK:""" """  '•^■' '-"  """^  «'«•«» 

pour  uu.  s,uV?  1.  »™..JuT,^.  ",v"  ™'T  '»™'»"<'»P'  1«  i»a,u«.„. 

*e"Kr:S7.T^^^^^^  "^«»  -P".^.-  Who. 

h«.X.,ueu,lj  «..a.i»p„,.rito„  i,      n°°"'  T°^'  lUkh;.^ 

w,ri„ «i3fu.«„ .f .^i:;5:;j°;^;-  " '» -"w-pod «» b, .b. 

^■r»«  appellant  contends  that  Mr  D^  nrn,»      i.      i.     .'. 

for  the  i.np^ve.„en^  and  ^t^l^T^^  "^  ^^ ''""  *"  ''*  '«''»^'»'«''* 

<«te„t  of  the  additional  value  which  l^-'^u  "V"*  "'""*^"  ^'"^'^  *«  t^e 

the  appellant  alleges  that  ir    ttllr"  "?  '''"•  "*  *'*  ^^^^^J^'  »<« 

.aieau'sobligationU^subJat^i^^S^^^^  "^'^  T*''*^'^'-  ^'- »««<>'• 
The  appellant  protends  thaTh  1"  fS"^'  *«  «>'"«'  »he  reimbursement. 

*he  debt  seourj  by  the  hy^re^^  ^LT'^f'!^  '^  ''  »"'"'  i' »«  »>«  ^^  «>r 
privilege  only  to  thj  ^l^^o  isTotStTt  ''^^  ^^^  ""^  *^^  «'-  * 
Neither  of  these  cCs  is  thlt  ^31  i^Lul'"^"  "  ^''^"^  **»  '''^  «'"«• 
warily  and  has  not  surrendered  hU  K^^^^^^^^^^  T  ^^  '^P«*''«- 

.-  theproperty  of  another  to  whoJ^t  t„tt^^  '"P'^--"*- 

Privileges  are  only  created  >bv  Isin*^  i^T- 
«ever  established  by  analogy      11^1    M    7' .'""°*'"*"*'  •"^  ^'^''^  «" 
restricted  to  the parLularrses.^^^^  ^''^^ --^  be' 

19  Duranton,  page  23  •  \         '  ] 
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lAdmpMcn 
dtFrtl«td«} 

..  _.i 

Mil 

St.  OcrmtiD 
ttal. 


a.m>«.a«j  "  **'?'*'  **'  °®  ^'^*^°^  P**'"*  P"'  oonsAjuerit  d'un  oas  &  un  autre:  la  voie  d'aoa- 

tewUtjroBoier  "  logie  n'est  poibt  adniise  en  cette  matWrc,  oar  insensiblement  elle  oonduirait  k. 

. «  order  «ne,maltitude  de  pr^fdrefloea,  et  par  consequent  d'abus.    II  n'appartient 

"  qu'au  Wgislatcur,  et  non  au  i|jige,  d'6tablir  des  causes  de  pr<5«rence,  s'il  le 

"  oroit  raisonnable  paroe  qu'il  nipppartient  qu'A  lui  de  sortir  du  droit  commun.^" 

Pont,  1  Privileges  et  Hypothlques,  page  18,  No.  24: 

"  La  Cour  de  Oussation  decide  justement,  en  ce  sens,  que  tout  privily  doit 

"  etre  restreint  auz  oas  expressdment  spdotfiigs  par  les  acte^  IdinslatiiB  qui  I'ont 

"  dtabli."  V  ,  *  "* 

In  this  case  Mr.  IMsormeau  is  not,  therefore,  in  the  words  of  th^  judgment  * 
appealed  from,  "  entitled  to(  the  benefits  given  by  Article  2072  of  the  Civil  Code 
to  "  the  Hers  ditenteur 'pMid  no  privilege  exists  in  his  favor  to  the  detriment  of 
the  respondents,  whose^jpothec  by  Article  201  ^  of  the  Civil  Code  extends  not 
only  over  the  lan^^ljfit  ajso  over  the  houses  and  buildings  erected  on  the  la44 
subsequently  to/its  creation.  ' 

But  even  if /the  privilege  contended  for  existed,  the  appellant  would  have  no- 
jipht  to  claim  khe  benefit  of  it  under  the  stipulation  invoked.    This  stipulation 
subrogates  th^  appellant  in  Mr.  Desormeau's  rights  and  recourse  in  warranty 
against  his  a/thors.    Mr.  Dolan  could  not  claim  warranty  agtpnrit  the  hypothec 
created  by  ftimself  to  secure  the  price' of  his  purchase,  and  Mr.  DiSsormeau  as  hiv 
assign  oannWrtslaim  it  either.     The' appellant  cannot  thcfteforo  under  the  subroga- 
tion in  its  debtor's  rights  and  recourse  in  warranty  claim  any  privilege  whiph  can 
affect  the  respondent's  hypothec,   the  respondents  maintain  thiit  the  appellant's 
opposition  is  unfounded,  and  that  the  judgment  dismissing  it  must  consequently 
be  confirmed.     They  therefore  respectfully  piray  for  the  dismWl  of  the  appeal 
with  costs.  A  /     ,  *" 

Hon.  Sir  A.  A.  Dojtios,  Ch.  J:-^Cette  contestation  pnyente  deux  ques- 
tions: ..-    ',.  '    r    j  -  ■      -  ■     . 

lo.  Dfesormeau,  qui  n'est  pju  tenu  personnellcment  de/  I'liypothdque  ded- 
intimds,  peut-il  non^JsiMt  cette  hypotheque,  demander  4  §tb  remboursd  de  lai 
mieux- value  que  les  amSiOTations  qu'il  a'faites  ont  donn<Se  iL  la  propriety  qui 
a  4ie  vendue  sur  lui,  &  la  pobrsuite  d'un  de  ses  crdanciers  pfereonnels  ? 

2o.  S'il  a  ce  droit,  i'appelante,  qui  est  sa  crdanciere,  pcut-elle  Texeroer  a  sa 
place?  ,    I 

Ld  droit  que  celui  qui^cst  4viac4,  d'un  immeuble  a  de  ^'^clamer  les  ameliora- 
tipns  qu'il  y  a  faites,  repose  sur  cette  maxlme,  qu'il  n'^t  perrois  k  personne 
de  s'enriohir  aux  d^pens  d'autrui,  neminm  cequum  est  cum  alterius  damno- 
iBcupletari.  '  ./x 

Proudhon,  de  Vusufruit,  t.  6,  pp.  57-58,  appliquanti  cette  rdgle  ao  droit 
qrte  I'usufruitier  avait  avant  le  Code  de  reolamer  s^  impenses,  dit:  «' II 
"suffitqu'on  ne  trouve  aucune  disposition  dans  les  loijSi  romaineis,j8t  certain©- 
"  ment  il  n'y  en  a  aucune,  qui  repousse  cette  action  potir  que  son  triomphe  soit 
"  assur^  puisqu'elle  est  fondle  sur  tine  regie  d'equit6  najtufelle  formellement  oon- 
"  sacrde  par  la  loi  positive;  que  I'empire  de  cette  r^gle/est  ftbsolument  g&dral; 
"qu'il  s'etendatoutes  laspersonws  maji^tes  ou  Jineures,  sans  distinction 

ico  lea  causes,  ft  qtrttcommapdeA  tOTO"^ 


H 

J  *  * 

V 
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/^'  des  ddpouilles  d'un  autre  "  ^  ^"""  *  P*""""*  ^«  ■•"""»»''■  ^  / 

"'Jo^ession  d'un  h/ritl  Tfoif   '  ?  "'"'Pf  ^"/""^"^t  P«  violence  I. 

^|le8  aurait  ftites;  mm  ib  se  Bont  diviais  aur  U  manidre^e  1|4 

cole  lef  ^i  ;::lj^':-  ''''h"'  ^  ^''"•***«^  -•"  ^*--*'«^';  Vq«e 

--.^ea.^^ 

«i&£»inJ";i  '  n;„L  :r^^^^  ^"'  '  ~"^*™'*^«  -o«veauxb^in.eX 
•q-m  obt  donVa  mr„e      "^"''  "^  "*  '"'  P"^"^  "-  '•  ?«  value 

«rionapriv€adeoe^Lhvir*    C  ""    '*  *'""'^  ^ypothW  et  nou. 
-tiona.  •   hypothdque  a.  Dtfaomeau  pouvait  i^ltmer  ^am^Uora- 

^'  ddpenae."    '.      ^  ^  ^*  ^* '"  ^'"^  '*^'«^.  9«'en  I^  wiboawant  a» 

^juanM  PobieetlflH  /...»i'»»iLU    ■-.  TV,  _  / 


/ 


/ 


'■PsS"^'- 


<et 


^^^^^S^I^^E^S 


parcequ'd  n'a  paa  d^laias^  ayr  potion  hyp<j. 


I'Wtil^'f*^ 
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tenuj 


charge  die  '^  privi 
Code,  ooQiaP^aDS 
aapropri^iede  que 
doDt.  il  n'eBtpas 
T»n|i  qiie  D680 

tiers  d|i£t^teur  ii 

propriUs,  qji'i) 

ait  ^tj^veitdiie  d]|r  li 

hypof 

D4soi- 


K 


.'/..■ 
■  /: 
/ ' . 


± 


c«<u.jj;o»..erq«e  )« tiers  d^tenteurvkur  rtfpdter  Bes  am^lic^iations.  d^laisse  U  promJ^  ,^ 
8t.G«j«,.  „„ei«t«,n  h;poth<5ca,l,il-dit8eulementque  le  tiers  d<$tenteur,  pouSivi  p.r 
•ouoa.  h,pot|irfoaire,  ^ut  demander  que  le  d^laisiment  ne  soit  ordonnd  qu'd;  J» 
e  d'etre  paj6  de  ses  impenses,  eft  'nous  trouvons  daos  le- 
icien  droit,  que  ohaque  fois  qu'un  ditcnt^urjert  ^Tin<MS  de^ 
le  manjAre,  qti«  oe-soit,  pourvu  que  ce  soit  pour^ine  oauso 
iiadroitAnneindeinnitiftpottrBesinipenses.     v 
lu  a  poss^d^  I'immeable  qui  a  6t4  vendta  sur  1^,  y  ^tail 
rddes  inti^i^s,  puisqu'ils  avaient  une„  hypothdque  sur  sa  . 
t  pas  personaellement  tenu  d'acguitter :.  que  b  proprirfttf- 
r      J  *  '*  ?•""»><«  d'nn  ortfancior  perponnel  ou  d|in  cr^anoier 
AM  .'**■"*' «^''f»n"'»Ple»ocident,  qui  nepeut obknger  le'oaraotAre  de tier* 
ddtejteur  que  D4sota,eau  avait  ati  moment  do  la  vente,  4  J'6gard  de  tous  les 
crftiiioiers  qui  n'ava  t  qu'une  hypothdque  sur  m  propria^  sans  Hucuue  orfadoe 
iqnellecQDtrelii.    La  vente  par  lb  sl,^^  n'a  fait  que  convertir  la  prdpri<5t§- 
Tenjlu*  en  une  souAne^e  dcniers  qui  la  treprtsente-ersur  laquelle  les  cr^Jauoiers 

P"n  '^*:"'-  ,  ^'h  iP^i"*"  ?e  pouvAient  exeroer  leur  hypothdque  sur  la  W 
H<5^  qaaprds  df^duction  des  fim<51ioration8  faites  par  DAiormeau,  et  s'ils.   ' 
devaient  gtre  onlfcqufo  sur  tout  le  prix  de  vente,  ^ans  d^duire  la  vaW  des 
in>pen8es.ils^vin^raient  r^Sellemenjb  D^orme*  de  1^  partie  du  prix  de  vente 
q^t  repr^spnte  W  i,n|{ense8  pour  Ipsquelles,  comme  tiers  ddtenteur,  il  devait  - 
6tre  inde«ini8<J.  jLa^r^tention  des  intim^s  n'est  fond^  ni  en  justice,  ^l  ea 
<5qu,t^;  ^enel'^tait,^,fa1,d«»it,direqu^  celui  qui'est  «proprirf  pour  utility    ^ 
publiquQ^  ne  podrrait  riJclamer,  r I'enconjre  des  or^anoiers  hypoth^aires,  sei^ 
imp(rn8e|sur  I'infdemnft^  reprftcrftant  sa  prop^itf^6 ;  que  oelui  qui  serait  d«5pos.  ' 
B^d^pai^lexercifced;une  8urench6re,'d'uu  retrai't,  ou  d'une  action  rtfsolutoire, 
ne  pour^ait  non  plus  r^pdter  ses  impenses  qui  devaient  aller.  enri'chir  desxrtan-    ' 
ciers  hj^theoaik-es  a  qui  il  ne  doit  rien.       j,         •;      .  ' 

JMst^meau  ^lait,  lors  de  la  vente,  un  tiers  d^tenteur.  Les  d«niers  rapport^s- 
devant/la  Cour  jiont  le  prix  de  sa  Jchose,  et  brsque  les  intim^s  viennent  reclamer 
oe  pri^  en  vertf  de  leur  hyppthdque  iU  le  droit  de  leur  dire:  je  ne  <^i8  4  votre 
^gard^u  an  ti^rs  d^tenteur;  vous  voulez "m'eviDoer,  non  de  idon  heritage,  mais^ 
du  pr|x  qui  lejreprdsente;  vousne  pouvezle  faire  qu'aux  mSmes  conditions  que ' 
vous  jauriet  p^  m'^vincer  de  ['heritage,  c'esiardire,  d^dqafion  faite  de  la  valeur 
de  nues  impends  et  amdliorations.  A 

onS''!wr'"'.^''"'''*^*'"  l'«Ppnicatio?de  la  regie  consacr^e  dans  I'artioie 
'  Mlt,  C.  «;.,  qui  nest  elle-mfime  que  le  d^veloppement  du  grand  prinoipe  que 
.  nou4  avons  iodiqu^  plus  haut  et  qui  est  ^roolan«5  par  tous  les  juristes  tant 

Momi  que  modemes,  comme  «t»nt  une  des  bases  de  notre  droit  frangais. 
Une  autre,  objecjjotf,  o'est  que  Desonneau  ne  peut  pas  @tre  traits  plus  favora- 

bkfaient  que  les  ouvriers  et  1^  aroMtectes,  qui,  pour  s'assure^  leurs  prtviWge?,  sont  / 

obps-de  laire-enregistrer  une  estimation  de  la  valAr  de  I'htfritage  avantde' 
-  cpjnmeBcer  lea.traVauxde  copstraotipn  qu'ils  out  a  faire  et  nn.  ,„>..»  ,p,A,  }^ 
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Credit  Ponetor 
and 

Qertuin 
•1. 


.m,  qui  amdiiore  8a  pbpre  chose.  /  de^Prtfaf^- 

e-ire.  aub^,„^ta  ^iT  date  dea  .a.^lidratioi  va  .t*  W  raj  .^^  dcmTZi        - 
Aoette  disposition  et  „i  la  raison.  ni  I^  dhpo.itif  de  i'artlclo  pe  s%ppliquont  a« 

po««B^urqu,f.|td^a«.dJioration,qu4lne^peut,^)a«or  A  1  Wti  de  .,. 
propres  or^ahoier%   ♦•  ^  ,  . 

CW  lA  pe  q,re  lea  auteuri  en^jgoefifr  et  oo  qui  a..<5t6  fbrmellement  Jugd  par  Ik 

ti!!.'    '       ^'     ^t'^'^  '*^"'  ^'"*°'  *""  3«"'«"  P<»"  f-i'*  dea  amUliora. 
•  T  "-','!,"  "".-'"*'^  poastfd^  par  la  soei^t4  dont  il/aiaait  partie,  et  la  Cour  a 
^gf  qu^jl  dcvait  fitreeonsid^rdoomme  un  tiers  d^te,.taa,%et  qa'il  n'dtait  ^,   . 
«)B»lielouTriei>Q«l'arohitfioto."iwtr«lnk  A„«»„«^:o» .<-\^    ,^..       ^u     \ 

i        %   ■•   . 


Sri^r'^V'".''"^"'""''  'V^  •«  '"••^•"cJfiro,  eat.  d'apria 

'  aTa  V  C..  foftdee  &  exeVer  toui  lea  droite'd^son diSbiteur.elle  a  le  droit 
ilea  Tf'.*^"'"'  '"'  ''".fi'  P"  -^".oPP^^i^o-^  A.«e  <ji.'«ne  ventilation  ait 
heu  afi„de  Im  permettre  d'eft-e  eollq,ju<fe  sir  la -pajtiedu  prix  de  yentJqui 
I^^^mA?  '"^"''"•'''"''  '»"*  I>^^f"'«»«  a  faUeawr  l'ia.,^^te  IjjpothAm*    ' 

'The  following  is  the  text  of  the  jadgta^t  of  the-  Oburt  :•  '^ 
_   '  La  Ci^ur  *  *-*  "„po„sid6ran^<^«.l^  doi^As  i«i  opt  dt6  ro 


A 


W      ( 


^    Bt  considSrant  qtle  le  dit  J«MephJ?$sormwi  eat  le  debited  personnel  de  la 
.  c?mF«gn,^ppeJante,  |^«is  qn'U  n'edfpaa  t^\  pe^ohneUem^nt  iiVpaiement  d^    . 

Ihypothdqueqa^  V  mt^m^  awent'ft^pcet'immeuble,  WWiioni^gard,  L 
v.n<5taitqu'untierBd<fteriteur;   ^    v  x' .  ;.  •      *_H?v  J»"*«g»™,  U\ 

^tconsid^ranHtf'il  esl>  pip^vd  q«p>»;id4nt'qu'fl  d«»onait  cit  immeible' 
"  i?"!!^/.    "   ""  i«npen8eset,m6Uofatlons qui  enont  augment* la  valelir  ; 
,_  Mc(»nK.d<5cantque,c&  impeqsea  a'^taient  affectdfesU  la  crdance  desalts 

iphm&y  sous  la  deduction  dei^mentati^^  , 

,liiiinieubKeu(%^auprixq,{'ili^teVendu|  .  -    ;         .      ^^ 

^'  Et  oopsid<5raftt  que  (es  denfers  proveoant  afe  la  ventft  fktte  sor  le 'd^fbnd^ur    ^ 
Ifewmfeaurepr&cntent  Qet  immeulileiwmme  lesaq^liowitions  qui- y  out  6fe: 
la  plus  va  ue  aue  cea  imiMnt^  ht  .^n.^i:^..*:Jik«„_.  j__  .  ^.     •      ". :.       ; 


■*• 


— „-,  «.  Mvwuiiucui,  aiencontre  des  intimes;  ,' 

Z drZ^ricT^ '^"'^^  ™  '^fia^rtia«.T63rduadeq5ia^exW  -      > 

t«8  droits  etirdp«er  en  son  lieu  et  placesur  le  prix  du  dit  in.n.Wble -la  plul 


.^ 
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-  "'■»'"'    .  "  f »  eonHid6r.nt  ^ue  pour  d^temlner  1,  plu.  ralu.  que  ce,  in.peni«-  ont 

qul«reprd«en^,lfa«tavo.rrecoan,4«„even«^^^^^^ 

^    '  Lt  consid^rant  qfu'il  j  .  orrour  daria  le  j«geaK,nt  rendJTir  fa  Cour 

Supdrieure  a.^ant  i  Mohtrtol,  le  30  6otob«  1878  •  ^ 

C6dant  &  rendre  le  jugcment  qu'aurait  d(i  rendre  la  dite  Cour  SuD^rieL 

ra^ir    n  7.        -f  '"]'*'"''  «""»«".»  "oit  Pro«5dtfA  une  ventilation 
-         1  i    Ta*;^      '  r "'^"'  ^  ^'"''"'-  *»"«»*  «•»  '•  P'>"^^»>««  que  cos  impend 

.  -     r       r  ^'*'''  ■'   "  P'"'^'^'"*  «'  ^^  •-»  P''"*^  «n  oette  oa«,e'lt  e^irit 

qm  y  ont^ti  faitcs  par  le  dit  Dieormeau.  puis  la  valeur  des  dites  imponsos    le 
tout  e„  ^gard  au  prix  que   le  dit  ia.„,euble  a  ^^  vendu  ^\T^S  do 

1   S^Z^:'      leur  -..nation  outel  autre  d.lai  qui  se«  fix.  pa„a  dite  ^r 

*t  a  encounr  sur  les  contestations  des  parlies  en  Cour  InfiSrieureAT  '     • 

/?»«tf-,A    An     /.  ..  Judgment  of  S.  C.  reversed, 

trco^ridn  <&  (7o.,  for  appellant.  ;  ^:\ 

fiirouard  &Wurtele,  for  respondent.  5*  V 

■■  (8,B.) 
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qOURT  OP,  QUEEN'S  BENCH/  1878. 

■    >  »■■■ 

1^  MONTREAL,  18th  SEPTEMBBR,*  1878. 

CoMtn  MoNR,  Ramsat,  Tessieb  and  Cross,  JJ. 

No.  68, 
JOHN  KERRy  IT  Ai., 


AND 


(.Plainliff$  in  ths  Court  Mow), 

Appulmts; 


LE8  i3(E0RS  DB  L'ASILE  DJJ  PA  PROVIDENCE  DB  MONTRUL, 


« 


f 

7: 


(De/tpdanWin  the  Court  belong, 

o 

•     j^-       RlBPOHOMTl. 


I^'  «««»•  mwk  eonibUnt  of  »1ibel  with  the  m«I  ofihe  oorporttlon  (defcnd.nt),  oom. 

IHHwd  of  «  vIrKlo  ilttlDg  on  « throne,  etc.,  with  the  words  "  Compound  Syrop  of  Spruoe 

Uttm,    la  Inot  ■oolor.ble  imitation  of  .  trade  marlc  oon>igtJnit  of  the  words  "  Syrup  of 

>     Bed  Spruoe  Oum."  ind  that  the  .ppea«nce  of  the  prepuation  sold  under  the  mark 

'         o  11?.^"-*''  *■•  «'«*»«««';r  d'l^rent;  and  not  ealfculalldto  deceive. 

a.  TIjat  the  defcndanU.  being  ii  coiiioration  without  right  to  trade,  oould  not  malnUln  a» 
^•«J'°°  *"«'•«'•««  to  «i»lr  trade  as  Tenders  ofa  syrup  of  Hpruoe  gum. 
„   !iJHT"!ll  *'"^'  ''*'•  P'""**  *>y  P'"'""*.  Vid  that  not  having  shown  Uoenie 
^ '         4  "^ZT^  1  V«*r!f'';*'  **^'"''  ""'  "'*  •""  "fblfahed  an,  right  of  action. 

Jw2L^!-?     !^     »  '^*"*  ""•''  ""*'^'  "  **«•»  wouW  not  U«  b,  tiMm  in  tb«ir 
ownMune  against  anlloented  Tendon  V  .  /««"»■- uiwr 

The  appeal  .was.  from  a  judgment  of  the  Superior  Couyt,  Montreal,  Maokat, 
J.,  rendered  on  the^4th  orNorember,  187^6,  dismissing  an  action  brought  by 
Messrs.  Kerry,  Watson  &  Co.,  the  present  appellants,  against  the  Sisters  of 
Providence,  respondents,  for  infringing  the  trade  mark  obtained  by  the  appellants 
for  a  prepailition  known  fa  Gray's  Syrup  oPRed  Spruoe  Gum.  The  pleadings 
and  facts  are  fully  set  out  in  the  roinarks  of  Mr.  Justice  Maokay  in  rendering 
the  judgment  of  the  Superior   Court,  which  was  unanitaously  confirmed  in 

^■PPeal.  ,-:_r.   ■  ■..    ■    '-....  '■■"■^      ''    -'     '-■■'^■ 

Maokay,  J,    The  plaintiffs  aw  the  firm  of  Kerry,  Watsbn  &  Ob.,  the 
defendants  a  corporation  under^  the  Acts  4  &  5  Vic.  c^  67,  abd  24  Vie.  ol  U6 

^  by  which  last  Act  they  have  given  to  them  their  preii^ijt  namk  ^  >       ' 

Henry  B.  Gray,  in  October,  1872,  obtained  a  trade  n^ark  to  Kd  regiattrired. 
which  consisted  of  the  Words  I'Syrttp  of  Red  Sprdoe  Gum,"  and  bo  obtained 
rte  exclusive  right  to  th«  said  tr%de  marl^,  to  wit,- the  said  name  "Syrup  of 
Re4  Spruce  Gum,"  or,  in  French  :.  »  Sirop  de  Gpmme  d'Epine^te  Rouge."    In 
February,  J875,^  the  plaintifis  bought  friim  Gray  the  recipe  for  his  Syrup  of 
Red  Spfuce  Gum  and  his  s^id  trade  mark,  and  duly  registered  the  transfer. 
.  .  The  defendants  earlyin  March,  1876,  obta^igf  a  trade  mdrk  io  bb  reAtered  i 
for  a  ma^ufaoturo  of  tBIlB.    The  mark  oonsis  Jl  of  the  se^  qf  the  defSffants' 
corporation    composed  of  a  virgin  on  a  throi^  at  the  fpot  of  which  are  two 
saints,  of  the  fcgend  «  Oharitas  Ohristi  urget  nos;*'  and  of  the  lettfefs  A.  P  M 
underneath  the  throne,  the  whole  enflirM^^  hi  fleurs 


de  lya,  and  ai-ound  tho- 


liearffie  wordT^Sirop  de  Gomme  d^Epinette  Comp{)s^,"  and  '^Compound 


'Vi 


^ 
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\. 


^  HNSiSrr.rrt^U''^*"'- *•'"•'•  "«'-^^^  "r-" 

»H  10  Zpta"!"  """' ""~ '"  «•"  '|»"-Ji!«». .,»» or i.x;* 

done  Vpl'iiotCffs  bv  dofV.„,l„n»c.  ^  „         ™" '  *""  WO,OpO  damages  have  been 
mcnlioncd  ,h.  J.f™J    .   t    H^'"/'"/!"  '^e  righto  of  He  pltiotiff,  „  „J^ 


COtrpT  OP  QUEENS  BENCH,  1878. 

t   —. 


■!'■* 


fi3 


Moqlrtal.; 


mcntioired,  as  woll  m  for  the  oaunoa  abovo  allogod,  plalntiffa  Hre  well  fo..„H«^  !n  ..'■A"'1'""'1« 
reatra  „  ,,gU.e  defcdaoU  fro™  practicing  a  tral'iL:pI  MeJt  '  Zt^^      ^-'^ 

declared  nuH  ,  that  the  dofcnJanta  bo   realraiupd  from  proparinir  of  «|li„,r  the 
€on.^«j,d8,r«pofSpruceOum,  bearing  piaiotiffH-tradenL    or ^^^^^^^^^ 
1      TTV'^V  "'"'  *'"'  •'*^'''"*^"'"«  ^  "-d-'od^oaccountforaTprofi^ 

Tescmblance,,betweon  the  two;  that  the  „«ue  " Sy>tap  of  Bed  Lrl  r       " 
^udneverCo..orbeatrade.ark;tha.itia'al^^^^^^^^ 
sjrupof  red  ,pruce  Rum,  made  or  to  bo  made  by  a/ybodv    thafGrnTh-V 
nght  to  the  name  (Syrap  of  Rod  Spruce  Gun.)  as  TC«de^;.a;k  ,  ?L  1^^^ 

I    heha8,,o|;thcy  exclusively  have,  right  to  n.ake  or  sell  it     Tllv!!]  •     »         » 
I   unfounded,  in   ,o„p,„j„j„,   ,f   ,i,„„^   ^  11^  syT     '  S^rtJa" 
drfendants  a«d  the  Hotel  Dieu  haye  made  and  ^Id  it  for  yTar^  Sre  J^ 

winng  It,  dome  th^m  damage  of  over  «25,000  "»  w    ^ 

;i^that  the  defendants  have  violated,  their  charter,  as  m^^-L.  .^ 


t  ,n% 


;;"K: 


■/' 


ioBtitdtion     «r.A.        J  '  *'"*'  ""  "*  t«"«'<J*  the-maintpnance  of  their  -' 

inBhtutmn.   and  towards  accomplishing  the  ends  or  object  of  thelV.harter';  but'" 
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•*» 


■■*»*. 


r   ■/ 


Co,,ola.i„„.ro,,Ji„„i«,l„f,|„„,i^_      ••  • ■ 

that  Ihi.  8,™p.i„«  .Ml  iTi  <•»'»(»""<'  S,'»P  »f  SpniM  (lum; 

•nd  in  1876  the  inoidentnl  nl„!„'.:ff  *»»«  eOwtantly  |fioroo«od  since  1843, 

•  'Irgi"  o„  .■.,„„,   r,lh  "Ti,  "'■""'"""'"•'""'"'"'J."'-, 

g™.  pop„l„U,  i„cwj.  ,„j  .,„  i,,,,;^  si"      ■        "'""^'"''  "^"'^ 

tbM  frishteoiiu,  .polhccr,ffli.„d  dale™  tnm  hmirn  „r  „||i„,  ,h.  „™„  p     ' 

fe.,0  p™«™uo„.,„.d  ».„,  d«.,..i„„ed  b.,iigLd:i:i  „2z.r 

fr  vtu  ,01  a  great  part  pi  the  means   neccs.,ary  to  support  their 


■^ 


count  OF  QtJFrKNS  RRNOH.  18T8. 


fit 


inrtUutlon,  lodge  th«ir  poor,  ainl  nunM  th«  (pok,  tto.    CoDolasioM  fbr  126,000 
dliinagM.  ...■■■. 

The  inotJ«nUI  J«fi.n.liint«'  only  dnfonoo  ia  lh«  f<oneiml  iwua. 

Upon  tho  principal  dtniani^  tho  flnit  quMtion  ia  aa  to  wheth«r  or  not  th« 
^ItfondanU  havo  bo«n  uaing  Or  imitating  Gray 'a  trudo  mnrk. 

T&ia  ia  not, a  patont  oaae ;  it  ia  not,  aa  to  the  two  ayrupa,  who  firat  made  them, 
M  from  muoh  of  the  eTidenco  one  n.JKht  take  it  to  ho.     It  cannot  be  pretended 
that  the  dof.>ndant».m»ke  A  ayrup  like  Gray'a.      Tho  chief  quohtion  ia  about  • 
trade  iMrk  obtained  by  Gray.    U  ia  aaid  that  the  defondanU  have  fVaudulontly 
toitntod  It      Thoy  were  free  to  i.nitato  the  ayrup;  both  a/rupa,  even  now,  may 
60  imitaf^>d.  but  not  ao  Oray'a  trade  mork,  porhapa.     Aa  to  the  ayrupa,  the 
jerendanta  have  been  making  them  for  over  twenty  yeara.     Gray  awcara  that 
Jie  1,0a  been  making  hiaainoe  the  f^llof  1869,  ao  the  d«f«ndanfii  havo  the  priority 
or  date  of  manufacture,  a.  proved  by  many  witno«e..    Trade  marka  are  legal 
poaaeaaiona.     What  tlu7  may  t^niiiat  of  our  Statute  31  Vic.  atutoH  in  ita  third 

10  pro*e  tho  branch  of  their  caae  aglinat  the  defcndanta  for  violation  of" 
JJray  a  trad^  mark  tho  plaintiff,  have  crtod  i,  go<Kl  many  witneaaca.  One  of 
them  Devina,  wai  agent  f«r  defendanta  /or  a  time  to  a^ll  thoir  ayrup.  Ho  re 
aigned  fcocause  plaint^l^  tKrettened  him  with  law  proceodinga.  Ho  aaya  the 
defendaola  m  1876,  j„at  before  employing  him,.Hpoke  to  him,  and  the  name 
1ZJ"TTk     *°  7  ''"■■  "'"  ''^"^  "'"  "  '^•"'P  d«  0~«™e  d'Epinette."  that 

?^n  nlf  I   r'^.  "  ^^'""'^'^  "  '""  ^^^'^ '  ^«*'"»  "-J"  '» »»»  -t  hia  ;uggea- 
tion^owmg  to  Gray'a  ayrup  being  on  the  market.     He  aaya  that  there  w«i  «,d. 

vemuon  aa  to  the  wrappers  for  the  bottles;  that  the  defendants  proposed  blue 

rlnL"      \T^  '^'"'  "•'*  *'•"  '""''*  ^'  '"♦>'"«'»«  "»  Oray^a  rights,  «i  hi. 
wrapper  was  blue  ;  yet  tho  defendanta  adopted  the  blue  color,  he  aaya.     Bein^ 

rrl".r  rr*  ?"■"«  ^'^'"''^  *"»*  •'"^•"^  »»>«  defendants'  syrup  for  Gray'.! 

«ray  s,  and  I  gave  them  *he  Nuns'." 

the^dt"""  7T^  "'^•*''"  »'>«y  "''i»S  in  «l'opH  for  Gray',  syrup  have  luul 
the  defendants' given  to  them.  •,  A  ^     K,  "*""«»  _ 

ver?m«ch"'?Tr''  "*'  ^^'  ''^"  ""^  '^'  *"PP«  ^  MeniauW  syrup  I. 
1  hi  r^  "'^'  ""■•'  "  '^^  ^"™«  "  *''««««■"*  '>f  'ho  ""-"«  of  Gray'.  •    ' 

rstrpAiizr  ^--^  ^  ^-^^^-^  •"-"-^-'"-  ^--^^  '>^'-'  ^-^ 

^aS'a!!St!:t  **""*  "•*  ?"r"'  '^''*^''-     "^''""^  P™*°  »hat;  tho  defeo- 
^imeM  L  '"  r  '^^  '^«""  20  to  25  years,  and  has  always  been  the 

SenTCT'  """'/  ''""""^^  ^'"'  *••''  "''^•'  ""'"^  of  defendanta'j 

dt  T  """^  «"»'«»•"»«'  ""y  "«'«'*!«'  than  that  tho  evidence  is  over- 

I^S^^?r  'r""  '^  '•"  '^'^^'""^'»'''--     T»-  part  of  plainUffs'  ca«,  i    weTk 
akhough  they  have  brought  up  fourteen  witnesses.    Lme  of  thoir  w  .nli" 
proven  favor  of  defendant,,  for  inHtanceJ,)r   Pin„„U.  nrhn  n^ja  L     I^ 
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"•Wy  M  ,1. 
""•Irti'urp  III' 


r 


■s£i'-' 


tl"»  w...  followed  by  another  which  L ^  '   ""'"<'»'  »««  ^ave  .  poor.„«wer  ^ 

tbird  3u«.Uo«.  "  lU  «/r  ;  J:  ,  IT'"  '"'  ""•  '"'""'  »•-  there  w„  .' 
by  Kerry.  W«u,„  4  Co.  ^1  Z"  •  'r  "'.'Tu'  ^'^^  '*  '*  ""nufUcturod 
•ppcaranoo  it  wouJ.l  .j„.osi  indiouto  that  /L"  **      ""*»  ■""wor*,  "  From  the 

i       The  de.e»d«„t«-  ,r«do  .aork  Zti\  22, '.  ^7??  ''®P''""«  «'^''««" 
corporation.  cou.poHcd  of  «  viLr«   t    *  L  I"  '"^  ''-'"«  '»»«  -alof  their 

-int..  „„d  a  K.«e„d  or  nj^!  ^a  rch  ilT"'  "'  ""'  ""* "'  "''°'' «"» »•<> 
over  tho  vi,^i„  a„a  th,„„    „  ^  ^o  1^„^'''"'  ";««»  no<'  i,  j..  «  ^,„i,i„,, 

whole  encircled  byy/,.„,,  ./  J    Ir  „  7h„  '^•,'*-  ""  ""'^'"'  *»»«  ♦»'^«»°.  »»•« 
.-cnucircle.  arc  printed  th«  wofd     »  sZ  d    o"'        .'T'"^''  '"  "  ^'"^  "*' »««? 
wordH  ..Compound  Hyrup  Jt^J^t^^^^^^^ 
or.K.„  of  the  «yrup.  and  o? tho  do«««  of  it     '  '^'°'""'"  ""^  ^'  «««««  o^ 

.tio„'::S:;:ir.:;;t  ''i:^:::"  "''-^r  "•«  -^  ^nat  he. .  „o.  ..„.. 

Both  trade  „ark,  une  the  worr'^Sy^^^^^^^  ?'""'"''  "  '"  ^'"«-- 

the  one  i«  called  "Compound  8yrup  "  the  nT  ''"'■'^''  "  ^^'""^  »'"™  '"  »>«» 
Spruce,  the  other  is  not  It  is  iTd  that  !„  kIV' ""'•  "'"'  "  ^^'•"P  <">«'' 
and  yet  violation  of  trade  n.a:k  1  t  ^n  '^^'Tt  t""-^  "ot  K 
blunce,  but  quite  tho  contrary.  The  „lr„T»h  v  '  '  ^'"^  '"  "°  '""««- 
motto,  and  the  statement  of  whence  the  s"'  '^'r'  ""'  ""'"'"'  ^^e  Latin 

always  be  exhibited  as  essen.ra    e„"  1   el^  77/"""'  ""  "'''  "•"<"•  ""-^ 
make  it  very  different  i;rom  Gray's  TI       /         "^''''''  '^"^°  "'"'''  ««  ^ 
put  what  %u„,  he  p  Jse.  on    f,  ,,.bd    'n„'t      T ^f  ""  ''«"'^-  "  ""''  - 
"aid  that  their  trade  mark  ha    a  .e„  L',         ""m  °  '^*''^"'''^'«-     ^*  «»'"'«»  «« 
does  not  resemble  it  so  as  to reXcof'^T,"^^^  ''  ''"y'"'  "-'"■"'y  >» 
the  Minister  of  A«rieultu«     The  d.T    7     ' /"''  '*'  ^^i.  was  found  so  by 
question.     They  -y-.^^iinj .  Jtt"''    T  "'""  '""^  ^-"  -"^bem 
-en  of  OrayX  thfs  wou^  mil,  J  „1  h"     T  T^  '""'''*'''^  «>-''^  ^e 
"  Syrup  of  J?ed  Spruce  Gum  ' '  c^""d  LT    ^^' ,'":  ^"''''  •"""«  "^  ->rds, 
involve  only  a  generic  ternT'do  no    d         "'T  ^  '"'  "  '"^^  "'""'  J  ^^at  the; 
mere  name  of  Z  thing    I^ITJT"*^  '''  ^"^-  "'^  'he  Roods,  but  the 
S,  they  ^e  the  words  oomn,gnly  ii..pH  for  inJiemlug^ 


h 


g-1 ^ , . , , , , . . . j , ,^-. , "*»"■  ' '—^ ■ • '• 'r- -^''   ■''-'- 


\w 


■4- 


«*■■ 
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^H. 


'.*;:, 


/rup  uf  iiru  npruoo  <*uiu,  and  that,  undor  I  m  oirounwtanoo.  th„.  „         .'*•"-  *•  'o 

Tho  chief  part  of  pUliitifXoaae  ll  j(iiii|l„....„J  „J.  ^ ^     

But  their  ooniplatnt  in  oomimund  JSlS^MSb^i  .       . 

t^lH  c.ff.«t  .•-'.  SuppoHiHK  you  be  fofl^SlL  T  "'  ""'  ''""'"'■"'"  ^  ^ 
«....pl«i|.ed  of,  by  mnnufocturing  f«0[^u3^./'!r"«'  """'  "'^'""  '"  "■"•* 
tradoyoa  .ot  in  breach  of  your  ohS^IRV  ^^'"^ '"""""'''•  »'* 
•nd  affect  our  ri«ht^  by  your  uniuat  .«3K?^  V  **"'""*  ^"'"•'''  '"  y""- 
.rncl.,  and  do  u- lir^O  J  K)  rlT^'T.  ""J''"  ">""'.».  vendin,  .l.oaaid^ 

trade  'they  have  to  ZZn'ul  whi  dJ^T!"  "''•'"*  ^"  ""^  ""  '''«^* 
ore  a  reli^oua  or  ohariVble  co^r^l    '      ''"^'"'""♦'''  »"''«  P™»«nce  that  they         ' 

P..ntiffa  are  ....  founded  (a„ya  rl'i::!    "  if  rltXT .L^^'r '       •  ' 
from  praotwiog  «  trade  incon.p«,ib.o  with  the  obLu  nf  ^    ^*         defendant.  '    • 

theobj^taof  thjro  .1  ;trtth:u;rtiat^^^^^^  "-""'"'«'•'"«        , 

plaintiffs  to  aue;  but  onlv  for  iLr  M  ?    "**  '"'  ^*  *""  -"'^  "  "«»  for  g    ' 

tWap.toftho;a;th:;el"^^^^^^  Upon  ^ 

*  oharter  is  „„t  one  to  .  corpora.LT  t«dtl  Z  d      t      ""  ""f  '  '"''•''' 
f-ration   but  a  .ay  one  for':hari:b:;::^:      '  '""  "  -^e"«ioua  co. 

In  "Id  France  hoiv«.  of  monks  and  of  nuna  were  fVequen  JSIlM**^  fl. 
trad.n.,even  from  «l.ing  r^mcdiea^  By  an  m  oHtI?  d^!'^^      !^     "" 
«c«/,V,.a.  were  prohibited  from  hnvb«  IhZfo!lll\     '^""'»««''«'^».  «'«»  , 
defe„d,.nt.  cannot  pretend    with  rr/htXfir''^'' "^  "^ ''•"'*•   '^^'     " 
coansc.  did  claim  iL^TmSllt'  "^  """^  ""*  "P^"*-"?"-     Their 

the  atate  meant  to  ndoTtZw?!  .h"  ^'^'P^™'*^  '»  "  »<>  be  infem^  that 

.oan«  to  c.n,::ih^^xt\?dtt7he:7;::r  "''"^"^-^"'■•« 

cannot  bo  aJ.owed      T».«  Jj         "''*'/'"•*  therotore  they  may  trade.     ThU 

Powers  ofc^X1o.s  are  to  t^a?"T'"'''''^  '^"^  •""""  '"  *  •'»-  «ko  this. 
liailroadcorpo'^nhreL^Slr^^^  11  corporations  have  bound. 
bi.la..c.,«„L  thai 'Zt.  X-M^^^^^  - 

have  been  trading,  .nd  that  this  waTand  .1  /  ?  ?  '*  "**  defendants 
their  charter.     M  .eU^^u  Z  j^^^  ^^^^  ' 

Asylum,  or  a  chartered  Lyinc^UiHoa^^!    1  ^^"rj'«»*  Society,^, the  Orphan 
««  »y  ODMier.    Up  the  plamliffs  sue  defendants  in  oooae- 


-a:ij-v-^. 
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,  *'In(i**'"    «l«enceL  Are  thoV  (he  nronor  ru.r«.„<.»  ,  .  '  ■ 

VA.^;r.r;lr  «-^di«.  itsoiJerllZZ  E  IrirT  " "'"'"' "  ''"^^"'''"'  *'«'' 

for  it  «  elementary  that  Senerall/u  L  Z T  T        ""'""'  '"  **  "'«"*"*^  ^ 
.         alone  to  proceed  in  Jeh  ea^es    V  ?  V^  ^T"'  "^  ^''^  P"**''"  °«*''<»"'y. 
Statcsandjn  .his  eoun^ly  ^'■'\''  '^"  '"  ^"S"""^'  J^"°°«.  '•'e  Uni«*d 

ex^:|;jtS,;^J:2  '•"!!  ■"'*  ?-•"«  Po^f*  the  n^ht  to  eo„,pI„i„  of  the 

V  claim  that  tlTC;:,?^^^^^^^^^^^  ThJ  plaintiff. 

aoter  of  «„  Attorney-brer  •?';. .7     !        .   P'""""'  "''""  "  "°*  "<"  t*"*  «'»"'•- 

;    in  another  degree  beleT  Iw^^^^^^^^  i"  a  degree,  must 

^     ''h-h  they  ask  frdara^sp^:^^^^^^^^^^  -  respeet  o, 

restrained  for  tbfffutuTeXfnr    ^-^^T^^^^ 

With  the  oyeets  of^^Q^i^"  "S"  ;•*'  V'  "''"''  "  "  '"''^'^'^^'^'^ 
plaint  of  private  dami  J  ZTl       J*"*  P''""*f  ^'^  t^at  theyhave  a  com-     ' 

\  violation  otWoSVeti;/?'''™"^  ^'  '^'^"'""*«  "''y  ^'^^  ^«'» 
We  h«.ftf  nf  K.„       r     ^  "®  "°^*  *"  ""  complained  of. 

■  unlicensed  one;  licensed  lotorff  ,'""'* ''"'"^'*  buteher  may  sue  aa 
pJainUffs  claim  righrrosntrnr;""  .""^  T  """*'«"""^  --•  The 
«ot  expressly  refefred  lo  sib  Zs         "'"''''''  P'"*'"''^'  **'*^"S'>  ^''«^  ''^^^ 

-      Bo^:tpt:^  :i::^;-^.7- Code,  whieh  says  that  ^^ 

come  up  seleral  times  ^1  bZ        ^    ^  •*"''•     ^"  *^™""«  *••«  ^«««*««"  hi 
.     ^edi-neseaunot  roldlr^^^^^^  -  favor  of  elaims  like  the  plaintiff.'. 

Sistersof  Charity,  the  ^sVst  y  „  "7.    p^"  "*"  ""'^^  ''  "P?'^  "««-«t 
January,  1830^   ThoS   the  Publ   T       f  ""''  "^  ""  '''"'''  ^^'^^^'^^'r 
licensSduipotheeary  in  FflolL  j        I*'<»««»tor  may  act  in  sueh  cases,  a 
for  AZ  parZ^L"^^  "Z        """  "*"*  ™"  an  unlicensed  apotheciy 

iicensed  \.potheca^  ca"  sue   under     ?^  .*'"^"^  '^^  ^""«'»'^  *•»»'  ""J 

difficuit.Cpuij,zr;uX;^^^^^^  -*  i' 

cien,^oht%oudirecteetdesloraLntS^^^  I^pKarm,. 

ceux  qui?hnmi«^ot  illMem^^tol^i"  TT'*" J^^^ 
«    appanient  i\ohaque  pha^acieri  Cm^JT  ^^  ^  pharmadh;  ce  droit 

TheplaintirLnhad'beeXiid  affi^^^^^^  ''*'  •'-"•''  ^«^>-       ' 

It  was  held  that  some  damag^Tarto  li^ri"-'''^"'*^"*"* '''^  "^«™«^ 
error  to  beUeye  that  only  f^I  tt  •  ^        "^"^  *°  I^'"°*'^'  «»'*«»** »'  *«  •«» 

lie.    The  plaintiff  l.:y^«„^e^gtut  ^ 

^al,  said  the  Coir  de  Caiation  .      ^  ^r^paratM)^  of  the  ^y«dfce 

Sourd«t,yol.i,N^.  48, 49,  highly  approves        '  ^  ' 

coSS^^r:;^-: -- t"^'-^^^^^  ^.their^^ust  ^ 
-.nominal  damage,  ^i  ««  d^^^^rLri^-if^;*^^ 

But  to  entitlej  '  "     '-  It 


plaintiftHjoTfaa^ei 


4. 


BVer,  upon  the  principles  governing  ^ 


TT 


■^ 
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Tk         1   .      T%.  l'A»llB,lol« 

ine  plaintiffs  exhibit  tsn  K«ana«  .u-      i  '  ivovidonoo de 

«!„«,♦  .  M       "°"  "''  license  themselves  to  trade '  thp^  nm™  --*i.--       Moiitr««i. 

about  any  privilege  that  they  possess      W}>«t  K„„     7   '    7^  ^^      DOthiflR  ^ 
ffot  proved.     Thev  sav  thnffi  ^  J  "  '^^^  '""'  ^''^'J^  P»y  they  have     -         ^ 

,  plaintiffs  theoL^ti^g^  U^^:^r  ^"'^  ^'''^"^  '"  »-<»^."  --^  '          ^ 

;ionotseeho.  ^bi.  i,;Uij;S^l^t^y^  ^; 

Not  doing  80  they  hav«  nn  ,:„!,♦  H.      .    7    \            ^    "  tojemonstration.  / 
<lisn,i.«ed' ,        f      l"v'^'''"^;>'  *""^g^'''  «"<»  theirition  must  be 

A::'^^  ^^  «»«««*-   have  si.p,y  been  ^  ^ 

t^^  i^cidenZ    ilsTZT^^^  The  threats  made  by  "^     , 

«nfb«ndedi^„»Z^"^;S;  ,^-  if"*:'  P'""''^''  "S^"'^'   «"><»  '^ 
cause  of  aetion  leyluld  1^^.^^^^.^^^^  '«^«  ""^  «"*  good 

r<^ular  maSultlWdt'St'^^^^^^^^  ' 

house  had  jnado  suchldft  ^ih^  '    '.    T^^''^  P'""*'*"  «""»  that  such 

i^ne  be^n  pleaded    heCurt  wo.  M      S"*'  P'"""^'  '"'^«'  '"'''  "^''^  ^--'"l  '  ' 

pounds.    I8  the  c  ^Jbe^iZntr^  .^^^  '"^'  ''"""^^'  "^^^^"^^  «f  ^  " 

being,  as  we  knZ  !^^  differently  treated  because  of  the  incidental  plaintiffs  -^     ' 

incidental  pl|ntiffrou«ht^I  ti  C  .     T^  '*'*'"  ^""^  **^  "'«*•'»*  *he 

upon*  indisputabircleaf  rirhl.  h^^^^  f  ""^'^  '"^  ^''^'^^-^  «oept  "     " 

case     ThiT  J     '"**':/'ght ,  here  I  see  weakness  in  .the  ipofdental  Dlaintiffs' 

:::bieZjLtp:::?  %^^'^^^y  ^^.  .^.^rs. 

but  them  Jvr  w!^and  JaltT         T  '"'  ''^  ''  ^""""^"^  P«>fi^. 

keep  within.  Jt:^'l';^';jrwhr'"""'"^^^  "^P^"'*''''^  "^--^^ 
Ti.»  J    ij   ""*"*■«  spnere,  and  to  whom  commerce  was  and  is  unlawful  •     ^ 

and  ^uM  t?^'  *"""^'  *••"*  *'^'  "•'''*''  "  Sj^B  of  Aed  Spruce  Gum  "cannot'  ^ 


-Considering -tfart-t 


poly  of  those  words ; 


J,  nor  have  plaintiffs,  right  to  the  mpno,  ' 
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1  

f«ding,  the  plaintiffs  had  „nd  I L^c  nriht  L  ^'"^'^'"S  *'«"■•  P^''^"  by 
Crcvn  niono.  o,^  the  Attorney  GcnlZl  (Z  2r  ^'"""T'  '*  ^'"^  ^''  '^' 
corporations  f^  e«eedin..  the  r  T!  ^  *•  °'"  "'"""'  P"^''°>  »«  P'«>«*»»'« 
charter  ri,h.«  I  po„l.  "°       "  r""''  ''^^''  ««««-^«'  i»  »•>«  exercise  of  their  . 

;„    th:;^:^::ji;!:;,ijrta^^ 

-       ^  .  -;wlth,eo.sts.  distrlT&i  f  '"°'''^'  '^""'  '^"'"'''  P'»'"«ff/actio.: 

'■'        "     '      ;;?y'*^.;?!?^8''^"P"?'^h«incLtal  demand;    ^ "^-- ^    ^  4f - 

,  -eoS::::::^^t;ir        -•^^^  or  the.  a..e,at^:. 

^  tMr  selling  SyrunTZru^at  '"""i^^J'^'j^f^"'*-^^  interfered  with  theli„ 

prosoeution^  L,  SlaS^^I^.'ljV  ^ 7'  "T^"  "'  *'^^^'  "^ents  with 
.  R«.i..S  as  alleged  •       '  t  *  f T'^'P'"'"*'^''  ^J'  °'»''i"S  them.lose  cdmnier^k, 

'  their  charter  rights  anS  tht  r  .  "'"*"*  "^  "«''*'  l*"*  i°  «««««  of 

or  tifte,  to  a  jud^^e^J^^S  fe    ?".  IT^'^'"**'  P'"'""^  ''''^o  not  clear  right  - 
nnss^aia  ini^lZ^'t::^'f^'^-^'^^m  doth  Ss, 

^^.d  a  gen^r,  ^3450^1^2;^  inciS^ defendants  o.ly^ 

*    .        thaUbf  firt  ^^°withSi  ^'^  ««t  ••"  the  case)  said  he  had  discovered 

•        the  ^spondents  ii/   ttnl^ZlT  Z      '.  ^'  '"""^^  •''*^  ^  ««"-ol  for 
part  in  the  Hg^e^tl^O;  nSC^  ^^^^^ 
.     were  «nam„ou«,  the3udg«.^tLuld  b/l^j,    "^  "'*'  ^""^  ^^*'-'*  «»«  «'^ 

'<^.^^SlrJ^^  ^rthe  violation 

respondents,  retorting  on  appejante  b1     f         '             "*  *•"*  P"'  ^^  ^'^^ 

pendents  have  not  ^pJlSl  «,  "?  'f  ?'  ''''^  ^^"^^^^  ••«*  *b«  '^^^ 

cr^wotioo.           *Pr''^7«'  «>  ""'Ob  of  the  judgment  as  dismissed  their 

We  have,  therefore,  poly  L  inouire  •  Ut   wi.-*i,     .i 


"TT' 


:f 


'irM;,'^»>'>t'«^»)!t 


^ 


\J 
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fil 


FroTldeiH)eii» 


■  '  .    ir i  *•»       ■;■,:■....■ 

«pruceg„,„.    .      -  """  '^'""'^  g-""'  and  bobyo  far  .as  we  Low,  are  i*. «««"  a. 

an  actioa  for  damage  to  their  tZeJl^^^L^''^""''  "''"''*  "«» '""'"tain 
the  length  of  8nyi„;«.„tXv  had  „^  v«^"d?« ' of  Bprace  gum  •  b„t  Ido  not  .0 
either  whoIes,Ie^r^2.i  ih^rf  "t\  TT^'^^P^-oe  iu«,  «„d>4o  ^L^ 
Wghtco«Idbetes^;^tI       i  r^^^ 

B«inRthemi„d;^rage8  Z ^^^Z^  I     r  ^f''"^' '^ *^'"  charter,  or  by 
tended  that  ,h.  resi^:^;:  "^*„^^^^^^^  '"^'^^  '' "-''J  hardl.beeon^ 

thereby  forfeit  their  oharter  of  inc^n-i^rli     ^ 

f  efully/lct  us  put  aa  extreme  eJXdid  «  ""'"'  ''  "''"""°  ^''''^  ««"<>«  ' 
dama^  by  a  licensed  vicJuaTe  IZn^t.  r  ""^l^""  '"'"•  «^  '»"  -»-"  of  " 
h«  A I     The  reason  w  yJ„oh Y^rti^  V   M^  '^'''''^''  ^''°  ^°«'«  '»  * 

-^  the  .Heensed  is  at  nLt ^^^ ^Xr^lTl  I'^f  t"!^^^^^^   ^K 


L 


\ 


/is  atill  less  direijt.  *  If  Jt»*  less  than  a  nuisance  his  interest 

I  think  the  judgment  should  l»^nffrmed.'V  *  .      / 

^''''*>-^>  ^ouf.re,'Jiobt^o,tx,  ffntch{iii«'^  w  ti         '*^"''«'»«»*  confirmed.  \ 

COURT  OP  QUEEN'S  |BNCH,187ii.  ^ 

Appeal  Side.  '      .,      V 

QUEBEC,  8th  MABOH;^  1872.  ^^^^^^V^^^ 

•TOHM  OARB.  !  ;     M  ..  ■    ■    ■ 


■  \ 


.  i  <\. 


AUhe(>o.„..„^.f,t,C„„,^^^,^__^^. 


"JiMtiw,  d«feo^ 


»n  Qctohflr,  1871,  before  the 


ut  was  convicted  on  the  following  rndictavntl' 


^' 


;t' 


n 
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■,  f 


ThP  Qnocii 

H.,.„iCWX. 


i^V 


"  The  Jurors  (br  Our  LWy  the  Queen,  upon  their  oath,  present  th^t, 
John  Cnrr.  on  the  20t^.d;.y  of  Juno,  in  the.y^w  of  Our  Lord '1871  «t  th«  • 

jound  Lawrence  Byrne,  ^th  ^rtt„t  .hen  .nd  ihero  to  murder  S^  wd 
Ln,trc6co   Byrne,  nga.nst  the  form  of  the  Statute  in  «uoh  caee  '^«de%nd^ 
prov.ded,  and  against  the  peace  of  Our  Lady   the  Queen,  geV  Crown  \ 
dignity.  ^  '.         ■       ■■       \ 

The  defendant  having  been  asked,  in"*the  ordinary  course,  if  he  haJ  Mght  to  ^ 
Bay  why  sentdnee  of  death  *  should  not  be^passed  upon  hiu,  made  the   bl- 
lowing  motion  : —  ^  »        ,. 

"  Motion  on  behalf  of  the  said  John  Carf,  the  defendant  on  the  ftdd^oliani' 
•  and  indwtment  and  now  in  the  custody  ofthe  keeper  of  the  Common  G.01T 
and  for  the  district  of,Quebec,  that  the  jud«^e„t  b\d  upon  tfee  said  indictment 
be  arrested  and  no  further  proceedings  had  thereon,>or  that  It  fs  not  alleged 
«d  charge^  against  the  said  John  Carr.inanS  bythesaid  indietment.  thaThe 
the  said  John  Carr,  did  wound  the  said  Lawrence  Bjrne  of  the  malice  afore, 
Uiough^ofkimthesaidJoljn  Carr;  and  thit  of  the%aid  indictment  the  said 
John  Carr  do  go  hence  as  well  as  of  the  said^onviction  without  day  " 
_^Thi8  motion  was' supported  by  John  B.  Parkin,  QM.,  and  resisted   by 
Jiuhard  AU€]/n\  tor  the  Qrmn.  'p^.  y       ^     ,  m^.oy 

The  «c,urt  give  no  decision,  but  respited  pigment ;  and  the  motion  wa» 

reserved  for  the  consideratmn  of  the  Court,  sittingln  Appeal  and^rror.        • 
Ihe  Case  Besetted  was  nrgued  in  Ddcember  following.  .; 

Parkin,  Q.Q.,  for  the  defendant  :-Th.e  words  "  of  his  i^alice  aforetbought  "• 
onat^d  from  the  fcdictment,  are  essential  as  characterizing  the  offenoe'laid  to 
Larrs  oh^ge,  and  forming  a  material  ingredifent  of  it.-  ^ 

.  :^  Eel^rring  to  the^Criminal  Procedure  Act,  32-33  Vict.  ch.  29,  Schedule  A 
.».ous.fbrms  of  indictment,  it  will  be  perceived,^  are.  there  given:  The  firslis  thi 
mdicta    for  murder,  made  a  capital  felony  by  ch.  20  of  the  same  year,  sec.  1 
The  indictinent  there  contains  the  essential  and  sacramental  words  "  of  bis  mali^ie 

aforethoug^.'-  TheSchedule,  intermittingtheclas^of  capital  felonies ^^^^^^ 
to  murder,  and  arising  out  of  the  infliction  of  injuries  with  intent  to  ««rder  of 
which  the  present  charge  is  one,  passes  to  manskughter,  and  in  the  form- of  that 
case  .ndica^s  that  the  omissio.  of  those  words  "  malice  aforethought  "  creates 
.he  difference  between  the  two  offences.  It  is  conceded  on  all  han<fs  that  the 
words  are  essential  to  the  definition  of  murder,  and  indeed  are  so  rendered  bv 
the  enactment  32-33  Vict.  ch.  20,  sec.  6.  This  being  so,  it  wourd  "absurd  t^ 
suppose  that  they  are  not-equally  sp  in  the  definition  of  ths  wounding  with 
•ntent,  inasmuch  as  the,  intended  act  is  ^urder.  and  without  this  de«,ription  is  ~ 

degree.    1  Russell,  180,  and  sec.  6— above  cited..  i* 

Eeferring  to  Archbold,  Grim.  PL,  ed,   of  1869,  pp. -603  et  ««     and  2 
Woolrycb  797,  it  wilUoseenihat  an  indictmentfor\hLffence  an^^^^^^^ 

mahce  aforethought."     Thai  these  words  are  essential,  see  Eex  vs.  NicholsL, 
*  yow  abolifllied  ia  tbjg  case  by  40  Vidt.  «h  ^»f»  gft-  1 


.  -:  n 


?:  ',■^4^;.  '■'■ 


^OOORO*  of  QU|!BN'S^ 


SNCH,  1872. 


/ 

\ 


y< 


by  the  &rai  .  „.;He7o;,,,^^^^^  Buron  Ardo;Jw 

tb.l  would  eftft«it^toV  ire  r^^n^^^  "eW  "  malice  afotethouX 

murder.     So  thaj  r^allTrnSV        J 'V^  ^««^    •*«»  «»  intenVu^ 
l^malice  .forethought,     8^  .^^1  KaZI,  f  '•^jV*""'  ''^  *•'«  «'"'-^ 

On  .n  ladict^onHi^^^,  ^:^  j:  *«.  8  d  &  P.  541. 

murder,  the  j„r,  ought  «ot  tofouvlt  CL  T"'""'*  >  '^^'  "'"'  ■''•^"*  '<> 

.soner  hailo  his  mind  a  positivSr?     ^^  T'""  ^'^''^''^  *''«»  •'>«  P'i- 

,^     that  it  %&ld  have  been  a  e  ^oftuT  ,V'^»'^«'''-i  *»«»  not  Buffieiont 

I  on  an  lodiotn,e„t  for  wouJd    g  wi  hTnS  M  "'' i"'  ''\'"«*^-     ^"«*  ««-» 

'^^B.  V.  Payne,  1  P.  &  p.  664    T ^^       ,'''^ *"''^  "'"«' *°  F«'«d. 

AoughtaHan  «^al  dispositiOb  of  ll'nT*     I    ^  "'"'  *•'"*  ""'l'««  "f«'e-^ 

00  threontrary  imply  the  Lo^jt  !f .  T'  ""''"  *•*"  ""««  ^^  "»«  Crowo,  bu^ 

cI.«-e,71and78o?fhoPrredt'Ie^^V^^^^^^^  . 

PJJ««d  to- arrive  -t  the  o lTuin\L^^ 

They,  on  the  eo»tr«y,  rather  affi™  tU^         ^^  ^  "''  "''^  »''«  '^diotment. 
-..ttera  which  a^  Sly  tUf^u^  C"'^?  P^"**" '  ^''^ '«'»»«  Uy 

alhrna^  of  aubatanoe  and  Th'at  TZ^i^'^"^^  «cept  from  ame^ent 
-Hegationa  oC  the  indie^m^L^^^^^^^^      ^  "^^^^f^  ^  ^  proved.     No^e  . 

«^cr  conviction,  of  th1^TtUJ„*^'.tf„r^^^^^ 

Judge  could  tmndii^  and  There     Tn, 7  -^'^  "*''''  *»"'  ""«'»  ««  t»«e\ 

"oteun^by  the  14,15'vicLorm  (W  Stf'T'  ^'''*^"*  ^''^'-^^ 
aad  from  which  the  latter  is  deriTe^aS'^    T^^^"'  ^'^  **«^  «»»•  29, 
which  merit.  .tteoHbn,  Lora  SLTcT  oL       *"'  T'-*''*  *»•«'«  ^^ 

•«  "llegatioh  formal  ^hich  mMfK£^^^  ^«  <"»« 

•wnnent  have  beea  ..dd^^rSSe  CoT^i     !^^^^^      CJouia  «  „,aterial - 
.    'triking  out  the  word  «  iiaL„l"^f  T  'T**  »"  "diotmcAj^ 

^^-deme^r,  whep  the  J^    ^^t'";:^  *-«  cha^e  M  " 

l-miailemeanorv«.v.^|VV^  e^ceof  .ioa 

Court  o«ywe»<  the  offence  otlL,  ^' f^'  ,^**''  "'"«'»  ^  "o-ld  the 
?^-y  no.ofrenOe,  beca^J  S^S3V:i^J^  '^^  ^""^  ^  ' 
■wdlotment  has  not*  Been  Sb*«TL*t^     *^  ^**'''  *•*•'  '''»•*  wji^in'  the 

,  found  a  bu„,e,  ;;',,^°„X\flS^^^^^ 
«Ml  an  abaurdity,       f  ^^^^^''''^^^  . 

.  But,  at  first  view,  clause  79  pf  32^  Viit  A  sft^^^  . 

mdmment.    It  can  only  d<»  .o  by  atte Jf^?*     '  *  *'' *^^ 

'^  of  form  to  inattorstfiZStnd  ^  operation^-  the  dau^  f^^ 

»M)«,rtinitadi«,retbnwouS^<rlitr^^ 

•id  w  thout  trial  of  tha  «.-»'  '  ^'°  ***  ■"  indictment  after  ntdi^ 

,  ^  f/''^  ^'"^'  "^  ""^«^^.  *"d  mtcrliU  tlJcffltionTaTattor 


Cwr, 


f»>* 


\ 


'vl 


■^l.'- 


■^ 


It 
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fa«H.  the 


•I- 


^H 


iy,9%4l7, 
>ataQpu^^; 
theitt  -.to  haH 


^^M!^^  ^^  **"""'  .""'*  '•'"'"  •^""'^•^  '•'*"'  *o  ignore the"bm 
pOlKtdl^  taken  proven  top  niueh  n«<]  destroys  itwif.     But  it  is 

to  t^Mhbfcnaotoiont.  ,.„a  all  iUffieuhy  .iiHappears.    This  olau« 
tlH)  enactment  of  the  Ki.gJisiiPfute  7  l^eo.  IV.  oh.  64  ^    " 
*»"»«lir  li"  f*''"  «t«t»to.  tl'e  ailAtion  of  malice  aforethought  is  n 
cohsl^  c«,enlial  |^„  ArMpld  already  q^ted,  but  .the 
Canad*:. adopting  the  tttn.cn^^quires  bt  thJf formSd  oh 
enoctM^t,  the  use  ^  this  allega^n.     In  Rr 
Ifhis  ru)^  not  understood  to  apj||^  inntti 
njjte  is,:--."  In  i^bnies  the  ihdw        ' 
J^tpniou^ly;  anid,  therefore,  jwiifBllH^tatutd 
gait  (0  ^arge  f^  ofe>rd<ir  't^^A' the  wor 

m  th^m^oiiig         ^  . 
froiDB  ttiiftv^^istenoe  pf;'iml 
existins^^aBiftL  not  as  a^re 


pr  I'roni  manslaughter,^ jdtfa  reduces  the, 

«V  and  that  t^  allegation  of  the  charge 

Hffirjned  ofhcgativqd  by  tisigury.    Woolrych 

.     .'—  uia      '  "'""^^  accurately  set  o#|here  cannot  bo 

;f  V'tf  «^P<  The  afotenient.and  fact  ^  cj^redpond." 

i-    .M  •  ■  ^''"^  *''«n»e''t  in  the  Words  «)?,the  S^SiPnot  suffi- 

.  .V^^'"''^  ""^  ^"  ^  ^'"-  ^^'  if  fhe^aescSon  omits  any 

,^r.al  jn^^^  or^the  crime.     And  woulcf  ari^  Cbukict  upon  au 

T.  the  offe*a^und6»  consideration,  in  efowAi  tWbfet«¥rnbt  the 

.oMhat^tl^y  Vert  1^  inquire,  into  a  fact,  t^  '^i\M^  or  non< 

hwh  woiil(|  «lteiv^^  T^holeqompIexiSh  of^  the  offedoeL " 


;-^  w 


icifen 
.6f  i 
iiul|etAiil 
j[ary  iind(^ 
;*^isfcriceo 

^1^A^S"~  .^rl'ilP^  "^"^''"^  oftheCiHirtTi^lirected  to 

.r^l|^^  :_"  AiaMghJh?^'4clen^«ftthi„.seM- omits  to  j„.te  any  motio^ 
^iT  arrest  df  judgment,  the  Coui-t.  if  An  a  xBriflw  nf  fk»  ..L  il  k-  satisfied  that 

itself 
reference 
iridictment. 

„  tbeindicth.w.        ^ '        '  ^ """ — "'r'""  :^f*?^"«''«  «f 

fl'tr'l.  r<^site  that  I  iihouia  ur^  th^  importance  t^ i^owing  the 
pie  of  the  English  Jud^s,  in  keeping  the  landmarks  of  the  Griminal  Lair 
.and  distinct,  as,  the  only  safeguard  of  personal  liberty^andin  this  case  of 


-Ufa    lifL  1-^  _    -,     ,j    „,•  .      ,  '         ° —  i"""""—  ""CI i,j,,,Biiuin  tills  case  o 

^Ifejest^we  sfuj^ld  slide  by  degrees  into  that  conditSon  of  society  when  the  arbi 

^fiffitrttrv  VlAva  nP  n  nai<f:>...I...  i..  J I IJ      :.  .      ..       .        ^  ■'l  ^  woiMi 


"    ■  -r  ■ 


[f^-r 


»raryvi6ws  of  a  particular  judge  should  .§ttpei»odetlie  law,  a  stlit 
alien  to  the  feelings  of  this  Court  a«,'«ohe'caa  conoeivq )  and  the  ri " 
'  made  with  allusioa  to  the  present,  Ijuftto^aie  possible  consequence 
'  *  I"!"'®?  ""  ^^^^  teountry^ose  perspective  leads  us  to 
'  fiiSoE'in'the  rul(3?'governMfce  administration  of  justice 
ana  to  the  many  ib^uei|^jp||ch  mayajFect  a  heterogen' 
from  the  governmeut  and  morlil  influencW  the  metro 


^ 


^■ 


irrgs  as 


^,V 


IS  not  V 

y  ,.      ^ 
utjire; 

con- 
to  whiofa,    , ' 
RSloB,  freed..  ' 
lority^  the    " 
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1 


w-  \ 


-,    ,.    ^  ."  created  by  any  statute     th.  ;  a-  .  ""'  ^*«?"*'  charged  n  an  offence 

"  wound8...i,Dy  person  with  nten»  ♦.  T'*'""y°J^  ">»««"«  whatsoever, 
"«h„ll  suiferdeat'^  Z'fib'  '  A„d  s^  "^^^  "'y^-,  "  guilty  of  felony,  and 
thc.a,s„„,„,,on  of  the  ac  whth  is  onlv  L  J  ?"'  I'^P"""' '''"''  "'»»«•  ^ 
these  words  : ;«  Whosoever  iTonvilf  ^  p  ^5  ''^ '"  ^^'  P'''^"'*  «^'  h««  b«t 
'"  '  Thi  iqdietn,anrfa  1^11  !  ^  of  murder  shall  suffer  death  as  a  felon  " 
Schedate  A,  o7ch  29     11^^-  '^''''«^^-^>  and.the  third  forr;f 

"  tainedl,  the  Schedule  A  t  ricH:  L"''';  ^T  "'  ^"^•°^'"-'  - 
"  resjKibts  the  several  offentrJjJ-  k  .u  ^  "'^^'  '"•*"''''"  •»«  «"««««»»  «■ 
"  offe\l  not  menu  nt  ath^  Ih'!5  ?'l''«P«r»'-'j^ '«'«»«;  and  a.  respec" 
"  to  shew  themanne  "r^Jhich  th?off  ''  ^"  "^u  '"™  "''«"  "«''«  "  »  gCo 
of  Schedule  A  is  Z^ytt^fZ  •'",t^/»'»'^«''-"  The  tM.d  form 
created  by  the  verv  seedon  £  !  T  '"  ''f  "^'^''"''"'  '*''  "^  *'"'  ^ff^-ces 
-     -„„ding^with  'Z::Z:!::L^'!:'^^^  ^^  ojence  of. 

:  offence  mentioned  in  the  section     Th«        •    *•      '  /  ^  '^^^'gnat'on  of  another  • 

insfance  ia  Unquestionable  ^^''"''•""  "'^  ^^'^  «'"»  *<>  '^e  present 

/      onJtr^:;2S^?":rr^^  Iti-nt.ndedthaethe' 

Vhowever,  is  not  included  in  rlSrr^rr'^''*^-     ^hi- olgection, 

,  aolesubject.n.atterof  theCal^^Zr::;    Z'L^  '*""'«^''«     ' 

.«      ^ori/eloniau,ly  is  not  to  be  fou^/^tc    10    h  2^n     ^'i^  ""'^*'"'^-     ^^"^ 
secondly,  the  misfake  if anv  thl  L  .  '        ^^'  ■'"'""'y  '*^«"-«<^ »» ;  and 

-^     «  the  court,  the^risonir^tsuuit*" •''"'l'^^  ''^ '"  *«  °P'--  ofc     ^ 
"  nnd  the  offence  or  offeLrinS^  T  T^T  ^""">  ^'"K  ^«W  to  be  so*     ' 
"  from  it"   This  -e^t^ZS^  ^^^"'^  "^  **  ""'  ^  ^^^^'^^i     ' 
There  is  no  ^WWkLf^3^E^^IW(  ^^^-    question  now  submitted      ^ 
\:     -ven  if  the,^l71,  32lS^tf^H*'""T'^'''*  °''  "'^^ 

'  ;  Ti,e^h  section  of'said  c^l  enfoT^^Wh*^^    a  forp..tri.tly. 
s       offe^^^eed  by  aly  itatute...i^hdic;^^^1±^?l  ^^  » 

—  "sufficient,  if  it  describes  theofeniu*  i,i  l^^T^w^^*^^  '•^Id    ' 
jr  offence..."  The  indioCnt  inThilT    •     •/'"^  of  Igf  rtaftite  cr&ing  the     . 

-  JF IRRQ  »».:„i,        .  ""*"'™«"t  m  this  case  is  under  sec.  10  jf  di  20  ^f  ti,^  a  .  ^ 
.**  ^^*'»»  which  section  creates  or  at  Ip«<.f  J^        .r^  ^"»W  «»•  4U  Ot  the  Acts  of 

indicted. ares,  or  at  least  ^g^py^  the  o|^oce  for  whichTarr  w,         ^ 


ThaQiMMi 

:.     OVt, 


s'lm 

.,■■■■.»      » 

^\' 

■;.           ■''^*?k      -' 

#■'   '• 

' 

:i^^tf 
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Cvr. 
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„  / 
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80C.J8  of  tbo  Bapie  Aot  »tate»  th»t  it  is  not  oeoemry  to  profiv*^  th«t  wh«q 
it  18  stated  that  the  accused  ha«.  murdefcd,  or  has  had,  in  wounding,  the  intention 
of  murdering,  tt  i..u»nccoMar>  to  aircge-«ui/ic«  a/orethoughl,  bcMuae  in  bott 
cases  the  'word  tnurder  implies  malice  aforethought,  without  whfoh  there  wou( 
be  no  murder.    There  can  bo  no  murder  without  malice  aforethought. 
.According  to  the  same  principles,  the  word  /eloniouily  was  not  necessary  u, 
m  indictment   inatouch  as  the  word  murder  implies  also  that  the  act  hu 
bosn  (SjmnJUted  /elonionsli,.     No  murder  can  be  committed  unless  committed 
/elo,nous/jf.     This  satisfactorily  answers  the  objection  taken  to  the  clerical  erfor 
which   occurred,  in   writing  feloniouB  instead  of  felomomly.     This  clerical 
error  is  of  no  importance  whatever.  And,  moreover,  if  such  .were  of  some  impor- ' 
iance,  the  objection  ought  to  have  been  made  bcfoAfflTe  verdict     The  silence  of 
•  the  accused  on  this  point  covers  the  defcc*,  if  any  ever  existed.  " 

/  For  these  reasons,  I  m  of  opinion  thai?  the  verdict  is  correct,  and  that  the 
Motion  in  arrest  of  judgment  ought  to  'btf  dismissed,  and  that  sentence  ought  to 
fce  passed  on  the.prisoner  by  the  Court  having  jurisdiction  to  that  effect        -^ 

DSUMMOSD,  J.  {di»mui«g).^TU  question  reserved  in  this  case  upon  a 
molionin  amst  of  judgment,  may  be  divided  into  two  branches,  viz  i-lst. 
Whether  the  indictment  in  itself  is  sufficient  in.law)  and,  2ndly   Wliether 
assutamg  ihe  indictment  to  be  insuffioibnt,  this  Court  can  entertain  a  moUota  io 
wrest  df  judgment  for  defects  such  as  th«jse  complained  ef.     '      '       %  " 

Tlie  indictment  in  Vst'on  has  been  drawn  ttndor  the'  lOtb  ftlause  of  tho 
statute  of  Camida,  32-^3  Viet.  eh.  20,  which,  in  so  far  as  the  Croivn  char 
against  the  prisoner  here  is  concerned,  runs  as.followff:  «  Who8oevfth..U  a6v 
.  meani  wha^ver,  wounds..,any  person,  with  •intent..;^M«Jm»nit  murdeTis 
guilty  of  felony,  and  shall  suffer  death  as  a  felon."  Now,"although'  the  infc 
ment  has-been  drawn  in  the  words, of  the  Statute,  it  is  impugned  on  th. 
grounds.  1  ^^^ 

IT^  '■J'^^J"'*^/"'''"^"*'^  has  been  omitted,  *he  word/efo»io«s  havidg  beeo 
substituted.  -^0  this  objection!  attach  no  importadce;  for,  olthoufth^  Jetterr 
ha»e  been  omitted,  the  meaning  is  obvious,  and  in  no  «ay  equlvooaL       "     VT 
The  second  objection  is  that  the^rd  malmml!f:^s  omitted,  while  it  wa^ 
alleged  to  be  indispensable.      ^'  ; 

The  third  objection  i8  that,  although  the  prisoner  is  charged  With  having.' 
wounded  Layenee  Byrne  with  intent  to  murder  him^the  indictment  does  not 
wcuse  the  prisoner  with  having  perpetrated  the  act  with  malice  aforethought, 
the  omission  0^  whieh  words  the  learned  Counsel  for  the  defence  considers  fTtal.  ' 

Now,  I  have  nlways  been  of  opinion  that  flie  oriminal  pleading  in  charging  a 
statute-made  offence,  is  not  bound  to  go  beyond  the  words  of  the  itaTute!  a 
propo8ition%hich  appears  to  me  to  admit  of  no  doub^  in  the  face  of  thelbUowine 
enaotment^hich  was  f«yund  in  the  79th  iilause  of  oh.  29  of  the  statiteabole  cited      • 
viz:      ...Where  the  offence  charged  is  an  offence  orea&d  by  any  statute,...  the 

mdutmmMl,  after  verdict,  be  held  iufci^t.  if  it  dc^be,  th^^lk^M      > 
Rewords  of  the  statute  creatingiheqfmce..Ty  "  -   '       T  i  <        • 

nhei^  answer  the  first  question,  by  saying  that  this  indiotmeiiC  Which 
hasbeenbr^ligllt  before  u*  a/fer  i;«.rfHrf,  should  be  held  sufficient,  ioaa?-- 


as 


-  4 I    "K  .    /  . f-;l-«-  - 


•COURT  OF  qmm'B  B^cn,  mi 


K  V ' 


1  In  the  wordi  of  tho  laW  lii«»  »..»«^  i^  .  — ^:''*'^" — ^^ — 

.l«tutoe««,agi; '!V    .^"!'^'  **'*^'''^  »hooffonc,.|6theword.of^ 
»    But  wore  n.y  opinion  aa,t,^ftg        J-,  ^^.     ,      -      ■ 

would  Btill  an«wor  tho  aocond  oblSt  ,    .  "'""  "''•  **•"  •°<l'otmont,  I 

. of  being  apparent  p„  the  ia^.TZlJr     T^  ^  ^^  '^'"''«'"  «-'P'^''"'i  ' 
would  h.vo  been  objoctod 'to  lVl^;Jr„^"^^^^^  »>"''K  therefore  ll.  „ 

consider  thia  Court  for^oludcd  S^^^^  ^'''^  P'^'ding.  I 

«t  th«  suge  of  the  ewe  by«the  vc^  Siv^"'  'r^^^"*  '^^h  ^"e  indiet«,t 
of  the  l.-t-u.entioned  statute,  12  ZTl  ^^'^l^^-f^.^onni  ^n  tb.32nd  olau«, 
"  mont  for  any  oVcet  a^kri  oftL  jltA""  ^  Kvery-objodtlpn- to  in  indlot- 
"  nK.tio»  to  quash  the  kdi  tint  b J  ^e  tW." T  '"""'""  ^^  '»«'»""'  or 
"afterwards;  and  every  courrblre  lU  J  "u^""*  "j*?  P'«'»*''«*' «"«»  "ot 
"  it  be  thought  aeeessari,  oaultW  ndt^      T  «ueh  objection  I.  taken  may.  if 

.;;  P«"-K  b^--oi  onheeourt:^^^^^^^  "  '''  '"'^''"'''^  """'"^«<»  -"-h 
-hall  proceed  ns  if  no  such  defLTh  d  1^  L^"™"";  ""*  *''--?«''  *« »-!  ■ 

'**ee»  ««V»  advantage  0//,  IZrrf         '^' ^^^''^^^^''^ich  might  hav\ 

-! Ljjoald  therefore  dismiim  *>.«  ««„»•      .  "' f      ■  ' ' 

yi^SSn^be  brought  upTorlttceTt  T"'""'  *'^  ^*''^^"*'  ^^  Order  that 

-at  of  judi^nt'i^l^t  Sr  l^rr'^"^^^^  -^^  -  -»-  '"^ 
^  had  been  convicted,  on  the  St     the    '7;' ^^  ^'^'^'^  *''«  ^«'^"«»-t      ' 
beeir  omitted  from  tbe  ave^rn/»rJ-     T  •    "^""'''^  «*"o'«^^^^^ 
objection!  to  the  indicLnt  hXrC  ^t^*'"  "^  "^  -«rdei?    A„o,w 
^  pointed  out  th^omisiion  of  anothell^    .%'?'"  f'^^^^^^  It 

port  of  this  position,  that  everLtle^;::;^       T"''^-       ^^  "'«'«'»>* ^ni-up.  . 

-"^tjudgmenMf^hatw     ohlrR^dbvr^^ 
^       toan  offence.    Be  this  as  i  etlT.^  rLlVdt  T 

place,  W  Side  of  the  Court  oCnTdTSr     ^ ^""** '^'"'^  tietrialtook 
.      writs  of  error  pd-reserved  cats  a  '"T"'"'        ""'"""'*"" '"'^^ 

«">mered  the<?Qtf^"  Wjiiaioate  n^^^^^^^^^  of  procedure.    That  stat„^-^«t^ 

the  case  rwerved,  W  oa  w^^?^JA•    !^  "'"'^  "PP*-™'^  ««  tbe  face  ^d^^ 


Cur. 


Ift. 


bT'^"mHrmrT.rm.i;      1  """"Pp^O"  <'P  thfl  face 


<SP' 
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«  It tl" "^  v'  *""  ''""1'''  '"'  "^^^  .%rw«rd.:..nd  e,ory  ooar..  before  Ail 
.ny  .uoh  oJ,«ot.o„  I-  taken.  „..,,  if  H  U,  thought  noo«  Jry.  cau.^  tho  Jd iot 

„.,Zrr    \lf^  'f*™^  ""»  ««™  "•«"'  «l«lcct«  which  ooutd  not  b«  ro- 
-f     ^^:";'^*'^?'  ""'*■''*'«•»"•  ^•'««»««««  of  reaohlo^ them?    801^0 

ddoct  io  th«  »,d,omcnt  ^hioh   ml^t  havo   been  token   advantw  of  by 
domarrefivor  ameodod  under  the  authouttrf^hw  Act "     ThlT-i    ., 
meant,  tkat  .  n.oti«n  in  ,rrc«t  of  ^^gWliC  allied  f  J.„     J'?!  ^^  ' 
the  ladtc^nent  Which  .uld  not  hiTr^Zrrd;^  If   ^detlr 

rkrJwhifd:;  j  "?^'  ^'*  ^**-  ^''«-  •i-'^-  -  '-"^2 


^'#. 


vci 
»a.rfne^c88a 


•"  tj 


\ 


H 


^^' 


,4,.. 


'■««► 


.nt  purpose  ;  "^o  jud«meni  upon  an.  Indictment  for  any  felony  ...<  after 

Hhull  bo  stuyed^br  rov/r«d  for  want  of  the  avcrmerit  6f  aJy  matter 

/y  to  be  proved....nor  for  omitting  to  atate  the  time  at  which  the 

ras  commuted  inanyo»«,  where  time  ianotof  the  e«.euco  of  the 

l.^iT^'.'"  y       ''""*  "'^  ^''*  «« V'^ntof  the  value  or  price  6f  any  matter  or 

V  W  or  theamount  of  damage,  i^ury  or  spol^  in  any  L  whe^lI^^T 

^r  k^,  damai.  .njury  or  apoil  is  not  of  the  essence  of  the  oflenl.  "    Th^ 

rel^aon  UheUt  of  .verm«ntof  any  matter  nt-ccssarytoS  p«,.^^^ 
'Vord«\  which  were  found  in  th^  section,  of  any  ensentlal  of  the  ol  cT^Th^^  ■ 
jcro  d\fcctrw^,fh  codd  not  be  «nendcd.and  would  be  denominat^  1 JZ 

"mil"      V*:^T"*'  !'?'*^  "«"«"^t"«  *»  ^''^  '«»"'«^  Solicitor  General'^Tiifcu.  ' 
L.  fT  \"\rr*'''»  ^^'^  oefionsl  and  10  of  Japter  20.'    8eoti«.  iZ 

thoK  «  T„        \  J-     ^IK^^^  ^'     thrflamdchaptwr  very  reaaonaWy  enacted 
that,  "  In  any  indictmefif  for  murdor  •  if  ak.ii  »„*  u  '  wuwwu 

'^'  manner  in  «l«i.  T"       nn>f<«er.,.,  it  shall  not  be  necessary  to  set  forth  the   ' 
manner  m  ^m,  *  ^me»ps  by  which,  the  death^'the  ^weased  was  >> 

IFi^ully,  and  o^Ji,,  mfllce  aforethought^^fell  a^T  «urderAha,*oeasefe  ,- 
'i|  As  It  was  necessarV  at^commop  law,  to  descuMlfceniode  W  de^thaSl » 

m  b)j  8aid^^«ia^J,  sectionf^jPdid  li  apply  to-8««tion  10,  because  it 


\f^ 


»fii»«'«j»,i  :7  -»v»    \:    i.V:«  * TT;'"-'*  "'"  "I'^v  wBeouou  lu,  because  it 

,^^e^,t,.«nd  wW  ^.aes.  one  in  iTs^ries  of  seotioas  pli^  under  the  titli 

ieCtnn.1.0  Wan  ttiA  nraf.  in  nvt'otk^v.  . i.j'.nxt       .• 


X  .lOpi^vuied  for  thelnten^commit  the  crime,  the. equality  of^Jch^nrreS 
"■      "^""^  ^-    ^fae  sutnte  w^4.hew  an  agomdy,  if.it  direcL  the  act^^^ 
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SdIwIuI.  a,  of  the  P„«„,J„„  jj„,      ,    """  "7"»"  "  «"d  Ih.  IliinI  (br„  |„ 

V  S— ^     -  — i 

■fr'^o   »'^'""'**^<**'"^'J-.oo«»ourrcd  •  J«»dg«nont  arrested 

_  rAa^^^^.«,o.  General  (Zrofne),  ior  tho  Crown. 
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wilowd  by  the  thK,  d.fend.nto  ^     •  «'i»P«D7,..d  Mo«Mi,el>- 
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IK. 


M.odo5«Jd.  the  poyeo  ,„d  flr.l  Indornor  o„  tho  three  note         ^  "^ 

Neither  M«c,lo„«ia,„or  Cooto  contcted  tho  prlnoip.1  aotloo,  .nd  tho,  wer. 

both  condemned  to  ,m^  the  .,nou„t  dcnmndod.       '     ..  '  ^  ^* 

Whitfield  oontcHtcd  the  noiiun  of  tlie  lionk  himI  k.  ti..  -.^     i    i 

dared  on  tho  l.t  of  £tcn.ber    mihlL         i  .       "  >'''^'"'»-"'"- 

II       •  .   w  ssepwinoor,   1M7»,  ho   wofi  condemned   to   pay  ioiutlv  nnd 

Juljr,  ISM^on  the  ground  that  the  demand  of  p«y„.o„t  of  thia  note  had  no 
On  tlu^  aanu,  day,  tho  Court  dinmi-ied  the  notion  en  garantU  by  Whitfield 
nbroo  notea  had  been  «ucoeiiivoly  indoraod  by  Macdonald,  Whitfield  and  Coote 

tlnlld'T   "''  """"f  "'"^""''  ""'  '"«  '"'•'-«'  ^•^'''  the  .latent:; 
tranafcrred  from  one  .ndorHor  to  another,  but  that  they  all  three  atood  Z  the 

rcdonaR    """'  ""'"'  "^  '''^'^  -"^  '—  '-  -H"*  "-  -««in.t 
Two  appeal,  have  been  inatitutfld  firotti  thcao  twojudRmcnta,  one  bv  the  Bank 

Av  whth  hf'    f  '  ■         '  ""'"''•*  ^^'"'*°'^'  "''«  ''"'-P'"-  of  tlio  judgment 
^  by  whioh  hi8  action  en  gamntic  has  been  diamifisod 

reveL""'"'°''"'°"  *'"'  ^'"^  J"«^S'»'«'»-  «f  ^ho  Superior  Court  ahould  bo 
^  As  regards  tho  principal  action,  the  question  is,  whether  the  Merchants  Bank 
by  allowing  the  note  of  the'  24th  of  July,  1875,  to  He  in  its  possessiorfor 
twenty-seven  months  without  demanding  payment  from  the  makerwaTguiL 
of  such  laches  as  to  relieve  Whitfield  of  his  liability  as  indorser  of  tie  „"te'?  "  ^ 
It  cannot  be  made  the  subjeot.pf  a  doubt  that  in  the  qase  of  a  note  pavable  on 
Remand  and  trans  erred  in  the  ordinary  course  of  business  for  vlf  7ece  J 
th   holder  ,s  bound  to  demand  payment  and  to  protest  the  note  within  a^ 

bad  come  into  the  possession  of  the  holder  ^ould  b«  considered  as  having  C 
«.ade  too  late.  In  t^is  case,  however,  the  note  in  question  was  not  indor^n 
the  ordinary  cou«e  of  business,  it  was  a  note  given  and  indorseTu.  Z^2 
ovej^rawn  balance  of  tje  Company's  account  with  the  Bank,  lu^F^^l^r 
further  advancesand  the  forbearance  of  the  Bank  lor  the  s  ms  alrel  dueT 
the  Company.  The  note  was  received  and  held  by  the  Bank  asTcolltend 
Be^ut^fbroverdrawn  balances,  and  as  a  continuin/guarantee  fb  ^^^S 
r«nod  for  the  paymentpf  such  balances.  It  is  not  unusual  for  such  trantS 
ta  be  represented  by  notes  payable.,n  demand.    Byies  on  Bills,  p.  21^^" 


''W 


*»«.. 
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torn,  to  thoir  re.p«,l,,  oblI«»  fool  bTl U        T"'  "^  "'*'""  P"*^  »«  ««  • 

Uino  u  woulj,  i„  ordinary  „^^  .  '"^  T^rT,        ^'  "'  "'*"'  '^"''"  *"ol« 

..nt  .  note  payable  on  .^S^^:  nTlTnA  '  "  '  '^ •""'^"'-y  to  pro- 
of  preventing  the  Hu„k  from  enforoint^l'  ^    TJ"""  *■"  »»••  ^''^  Purpo.o 
John.  Stone  China  Ware  CWpan^.  *  ««•  W»«nl  of  it-  claim  .gain.t  ,he  St. 
The  demand  of  pavmeot  wm  ...-j-  -  . 

^     b«,n  p,„«d  iH  !„:/„„;  ::;  7^^  ;«J  •J"*  «««  .rUr  the  Company  had 
knowledge  that  the  Oomp«„y  had  tcome  i„  "       ^^  ""*''  '^'  ^'"^  »"«*  "7 
into  bankruptcy  by  the  action  of  ^31"°   ''  ""*"  ''  """  ""^-"y  fo^ed'    ' 
dirc.etoroftheC^mpan,.,„„,1i:;::^  t^^^^^^^^^^^  ^a«V 

.0  had  oeaaed  to  be  .director  when  the  Coru^lriZ      f     "  "*'*'??»'"•»''« 
better  poHition  to  know  the  afiairaofthe  (CI      7u  '"  '""  *'"""''oro  fo^a 

nnd  he  could  at  any  time  ha7e  1"^:  d  loT"{  ?'"  '"^  ^'^"'"  «*•  ^''^  B«.k. 
note,  or  put  .„  end  to  hia  liabUity  ^  ther^r  k  f  *^  ^"^  P'^»«"»  «'  th^ 
from  delay,  it  i,  due  to  hia  own  laeh  J«'„  i      .  "^  ^''P""***  *«  »"«''  injury 

Bank.  ''"'  '»"'•/'"'•*  "«'  to  -jr  neglfeet  on  the  part  of"  the 

Tbi8judgm«ntniu«t  therefore  be  reversed    anrl    ♦!, 
condemned  to  pay  jointly  and  aeverally  ^  1  I     ""''^'"'"'"  ^^'••'''"''»- 
a««ountofthenoteofthe24thof  Jul^  8W  1      n^''"':  '""  d«fi"»d«nta  tha 

The  queatJon  involved  in  the  aetSn'I  '  "V"  "'^  '^'  ''*''"'  *"«  »ote«. 
donald,  i«  whether  VVhitfield  t  T^ulCi^TM^'^"'*'"''*  •»«"-»  M- 
to  be  itidemnifled  for  the  paymluT^hrthrenn  ""'.'''  "  P"or  indoraer,. 

are  to  bo  considered  aajofnLreti:illdC^^^^ 
for  the  payment  of  the  notes.  '  ^    thomselves  aa  contributors 

The  oiroumstaaooa  which  have  given  rise  t«  thf- 

Ont),e  24th  of  July.  1876  wT  J  T*^' ^  "'''*'"'•''""»  follow- : 

at  St.  Johna.  wrote  to  A.  K    Lavfcount  ^2, "  .*  TV"'  ''"'  ™"''''""''-  ^^-k      ' 
ing  letter  :  J-«vicount,  Secretary  of  the  Company,  the  follow- 

■  ;  /.  .      .  •..;:    .      ■■     ■     ■-'■■'  -"  ■.  ■  ^     \.  /,     ■ 

'^A.K.Lavioount,Esq        '       ^  '  "^'- •^«'«.  24fh  July,  1876. ' 

-« Respecting  your  PreaidentiLnliiK^  .,    «  -r  -    ^     , 

-yourcredit,  I  have  the  pleJurMffiZ\"^^"'^'^''^'^ 
"  extension  of  four  or  five  thouZd  d  frT  '     '^1 '""  ^'''  ^'^  -"owed  aa     " 
"  i«q«ir^  that  thepresenVadri  t  ir^^^ 
•' guarantee  of  you;Directo»;Slta^^^^^^^ 
"  by  theirindoraatiou  of  the  iotefl  ^""•^'  ^'»^'*  «?Puldbedone 

^;Vo.ry,..u>i,uu,  overdrawn  seveote.  thousand  aix  b^dred 
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3)7hiMeld 

tend 
MMdonAld. 


Iff^ 


a«d  fourteen  dollars .  and  fifty-four  oento ;  by  giving  me  the  Company's  note, 
"  indorsed  as  required,  for  eight  thousand  five  hundred  dollars,  you  will  reduce 
''  j^our  overdrawn  account  tcabout  nine  thousand  three  hundred  dollars,  leaving 
"a  balauce^fsoTen  hundred  dollars  of  above  l<k*n.   ' 

•  I  "enclose  a  lettecof  guarantee  along  with  a  note  for  signature  by  your  direc- 
"  tors;  as  required  by  the  Bank,  to  take  .th«  place  of  Mr.  Edward  Maodonald's 
"  personal  security  for  like  amount.  \  * 

"'■'--    *  '    ;  V       "yours  truly,  ^  **  ^ 

ri^i    a    r  «.  (Signed),        W.  L.  Marleb,  Agent."      ' 

The  St.  Johns  Stone  Chjna  Ware  Company  was.  then  indebted  to  the  Bunk  in  ' 
large  ^ums  of  money,  consisting  of  notes  current  and  overdue  balance, '^|8  stated 
IP  the  letter.     The  respondeat  MacdonaU,  who  was  President  of  the  CoiSpany; ' 
-  .    'teas  an  indorser  pn  the  Company's  paper  to  an  amount  of  $65,000,  aAd  he  held 
nnjrtgages  on  its  property  for  about  835,000.     (W.  L.  Marfer's  deposition,  page 
v6«»wppendix  to  respondent  Mocdonald'sliwtum.)    ',.  .       .         ^ 

-    •     At  a  meetiiig  of  the  Directors  of  the  OorapanyOicld  on"  the  5th  of  August  1875 
at  which  the  five  bireotore  Maddonald,  WMtfie'ld,  Coote,  Mcpherson  and  Mar- 
^    .'lOT  were  present,  the  following  resolution  was  ad<Tpted :      ' 

^      "The  letter  of  the  agent  of  the  Merchants  Bank  of  the  24th  ilitimo  was  sub- 
"  mitred,  »ndihe  Directors  agreed  to  give  the  pd^onalin^orsatiqn- asked  for  by 
.  ^  "  the  Bank,  and  the  Secretary  was  instructed  to  have^he  saf^  notes  drawn  out 
'  Slotted  jis  required,  and  handed  over  to  the  xMctohants  Bank."  * 

%  :'    /[..       .  „   '  (Signed,)        Edw.Macdowald, 't-  •    ' 

i    \'  '_  ■'■■■:  *  -  President 

•       -  -    ::      *      .,  ^     '  ■  .     .  A.  K.  L^VICOUNT, 

»  _,  .'       '     ^"  '  ■       *Seoretary:<i* 

.  The  note  for  $10,000,  dated  the  24th  July,  1876,  j»as  signed  after  this.meet- 
^  iteg  by  the  Secretary  for  the  Company,  and  was  indorsed  by  Macdonald,  t»  whftse 
-older  it  was  payable,  an^  by  Whitfield,  jCoote  and  MacPherson,  in  the  order 
;  named,  kp^  Waa  hande4hy  the  Secretary  to  the  agent  of  the  Bank,  acoouipanied 
<by  the  following  letter :     V.        ,  ••    '       >.  _'  ''  \ 

„,  ^  ':       *  "&X.  JoHNfl»,24thJuiy,  18t5.     ' 

*' W.  L.  Marler,  Esq.,  Agent,  St.  Johns. 
"DeaeSie,-  \    -;        .    ,-  ,  '  •     •  ^\    ' 

'•      u.  "  ^°J'°"«*^«™*><"»  of  the  Merchants  Bank  of  t!anada%llowing  the^Stone  Chinii 

•"  Ware<  Company  to  overdraw-  their  account,  to  the  textent  of  ten  th9Usand 

'.      ,^' doljars,  we  herewith  ^eposit  with  you,   as  collateral  fifourity  f^r  the  payinent 

,      "of  such  overdrafts,  the  demand  nttte.iif  the  Companj.  indorsed  by  the  folJ<J*»ing 

i;  Direotors-individually :  E.  Maodonald,  1.  Coote,  J.  MScPUj^,  and  woj  hold 

.   '^oqrselves  liable  without  prejudice  to  the  ordinary  lcgal-remcdiely'subs&-ibi  our^ 

^our  obedient  eeryant,        ^ 
f, (Signed,) 


\  ^I 


■n.. 
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Edw.  Maodo; 

1.  C^Tl^^ 

Jamec^MKi,! 
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;  •*'    .-■■.-„ 
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W. .  ttL. 

■  •■■■■  '-ffS^y 

fui\-  '■■■ 

-  -      '>fo; 

jPJ%Mi_   ■,  •,■ ,-, 

.:'-^:w<}.-'':. 

tIL  .^/^^-^^-..^ 

■  •    ■      *  ' 

■  /-i-      ■  .J   ; 

■-■.'■. 

.'f'TyM 

^ 


■#^^ 


CaURT  op  QUEEN'S  BENCH,  1881. 


"  The  note,  Exhibit  m.  one,  for  ten  thousand  dollars'  was  deIiver«J  »„  ♦!. 
Men,hants  Bank  (plaintiff)  by  the  then  Secretary  rftrColrv    Tk 
Lavjcount     It  «ra.  accepted  by  plaintiff  as  compl^^^^^Zli:''- 
^"  tain^  10  theletter  ofthe^4th  of  July »         -  ^  ""*****  **""- 

.  "  August.-;  .         r  *  °^^'"S  Pf  Directors  on  the  fifth  of 

Ki!ttT4ti;tnr^^^^^^  "r'^i  r  ^'^  '''^'  --  p-p-^  »>^ 

let<^,and  tha7  he^Lrriffc  ''' *^'  ^-i^gl^al  »Oje  added  to  tli 

tares  of  the  Compl 7n3  X  Kre^to  "  "r.****"  '1^*^''  '"^^  ''^^ 
Wasnot  signed  by  wLficJd^el„t  th!!-;  ;  ^ff'^'^'  ^'^^  "^J  the  letter 
was  absent   .nJ  »fc  *  I       '.      ^  ^*'  ''*^*"'*  from  Layloount  that  Whitfield 

BaSteiXl^^^^^^^ 
■•iThe  ]«tt«r  plaintiff's  ezbibit'X  T  >t<».iui  -*  *t 

No  explanatiop  whatsoever «» dten  whv  #h!ffioM  j'-j      i"  •       .    . 

ahhoM^h  both  the  letter  and  ttS  J^rJ  S^M  ttf         "?"  *?'  '*"'''  " 
WtiesCTf^  ~-"-'*''®'«"peaM  the  same  time  by  other 

le  two  note^  of  t^o  2l8t  and  26th  of  M&oh    1877  "««.  ,    a    t      i^ 

*  notes  wbiehpHo*to-the-24th  jl\v  ^MnT  '^!    '  .^    *"*'"'^'  ^'^^ 
:    alone.        "  F"*^  lo^e  44th  JolyriaTS,  wens  ittaorsqd  by  l^aodonald' " 

The  grottnd  on  ifrhioh^he  Court  hero»#««n.J*iA*i.°    ..    ••     / 
This-  olyection  is  we  believe  groundless  •  /  If  \Vi^{tfi«l.l  k*. 
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MMdonalAi' 


//'( 
'/..« 


I?M 


"«     4(C 


V 


i  n 


7f 


COUll'BtOB'  Q^^EN'S  BENCH,  1881. 


and 
Uudonatd 
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field  agains^  the  action  of  the  Bank,  and  wo  have  consider^  it  as  totally 
unfounded. ,  .Morris  vs.  Walker,  15  Q!  B.  589.  Wilder  vs.  Stevens,  16  M.  & 
W/'208.     ;'■■  '      •.,,  /         "     '       ' 

On  the  Wits  it  is  (Sontendcd  on  behalf  of  tfce  respondeijjt,  Mabdonald,  that 
the  potesjirere  indorsed  for  the  aocommodatioii  of  the  St/jokns  Stone  Ohina 
Ware  Conypany,  and  that  the  several  indorsers  are  to  be  tr6aUd  as  joint  sureties, 
and  not  tk  successive  indorsers.  To  establish  this  position,  great  stress  was 
•hid  on  thb  resolution  of  the  5th  of  August,  1875,  and  on  the  evidence  given 
by  Mariei^,  Coojte  and  by  Whitfield  himself.  • 

i^t^must  be  observed;as  regards  the  resolution  of  the  5th  of  August,  that  m 
Wisolutioil  of  the  Board  could  bind  the  Directors  present  to  become  surety  for 
the  Con^any,  unless  such  resolution  was  signed  by  such  directors.  Art  123$ 
C.  C.  If  the  resolution  was  binding  on  the  directors  individually,  all  the 
.  dircctoW  present  when  it  was  adopted  should  have  indorsed  theAptcs  of  the 
Compan^;  y§t  MacPherson,  one  of  them,  did  not  indorse  the  notes^f  the  21st 
and  26th  of  MarcJ*,  1877,  and  Marler,  another  director,  did  not  indorS^any  of 
the  notleSj  and  it  6annot  be  seriously  eohtended  that  under"  this  resolution  he 
could  hiave  been  compelled  to  indorsje  them. 

It  ii^also  to  be  remarked  that  the  Bank  mercly^asked  the  ifltdorsement  of  tUe  'i 
directors  on  a  note  for.88,5P0  to  cover  the  overdrawn  account  of  the  Company, 
and  thlttt  by  the  resolution  it  was  only  agreed  to  give  the  indorsation  asked  for,' 
while /the  note  indorsed  by  the  directors  to  cover  the  overdrawn  account  is  for, 
610,0|00.     The  resolution  therefore  does  not  apply  to  the  note  in  question,  and 
csnndt  be  invoked  as  containing  an  agreement  on  the  pah  of  Whitfield   to 
indoijbe  this, note  of  $10,000  as  surety  for  "the  Company. 
5      Ttte-'Mability  of  the.  several  indorsers  of  this  note  of  810,000,  as  between 
tJienjIselveB;  mus^  therefore 'be  determined  from  the  transaction  as  evinced  by^ 
the /note  itself,  as  the  letter pf  guarantee  which  accompanied  it  is  not  fened- 
by  Whitfield.     No  explanation  has  been  given  why  the  letter  which  was  signed 
by  the  other  directort  was  not  signed  by  Whitfield;  the  necessary  inference  to 
bejdrawn  from  the  absence  of  his  signature  is  that  he  refused  to  sign  it,  since 
Mdcdonald  admits  that  a  place  had  been  left  for  his  signature.     This  is  corro- 
borated by  the  testimony  of  Marler,  who,  being  anxious  to  obtain  the  sigi^ture 
of  Whitfield  totheletterof  credit,  was  told  that  he  was  absent  and  that  ij 
cduld  no,t  be  obtained.     Yet  his  indorsement  was  obtained  on  the  810,000 
nbte,  and  through  his  attorney  on  the  two  other  notes  on  which  this  action  is 
brought.  ,  • 

,  In  the  absence  of  any  agreement  t»  the  contrjiry,  the  rule  is  that  every 
indorserona  promissory  note  guarantees  to  eve^y  subsequent  indorser  api^  to 
/the  holder  the  payment  df  sueh  taote^  and  jis  an  Jndprser  who  pays  a  note  is 
/entitled  Id  recover  the  amount  froA  iall  the  preceding  indoreers  and  from  the 
'  maker  ^Art.  2,314  and  2,346  of  the^Civil  Code),  so  ^e  indotter  who  is  sued  oft 
a  promissorjr  note  hasa  rightto  pall  into  the  cause  such  prior  indorsersand  the 
maker  as  hwgarantt,  to  indemnify  him  against  any  condemnation  which  may 

be  pronounced  against  him.  .  v'  

Pothier,  cootratde  chatoge,  No.  153.    The  game  author  at  No.  161,2  S. 
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'•  et centre lo  i,  &o."    Ma^Drl ^J^^^^M^  H  endosaeurs  prtcedcnta  MacS^oU. 

'"'i^^^^o^.^im^^  indorse.     ' 

"whether  the  indorserXS/^Z"'""'':'  "^'  "°* '  J^^  obligation      N^-  . 

"nuiorsmmtg.     The  indorsers  far  n..     •^'"^"\>*»»  ^^^'^t  evidenced  by  dt 
''Vromil.      Jn  oosM,  therefore  in'-ki,!,  r*'"."* '»"'*''««"™' "ml— 


■  -I" 


.  Cre  liable  e„  .Le»  .k„  .l^J'^         "'"°''"  ":™«'™'  ""'  »«*  «"'»  'iU 

-        "andsuccessive  indorsee;  and  that  i,^  k„„  ..^^'"''^^*<>  «^ery  subsequent 

"dent  part,for  the  whoi;  lolt  ;L^;\':„n"\^^^^^        ^'"^  ''"^- 

.f  such  knowledge  of  h'is  liabilitiH  anJ  K  T^  ^e  pl)hged  to  pay.      With 

^        "relation  to  the^nstrure  fwth"   ^,  h.sren,ed,es  he  voluntarily  assua..s  his 

"panled  by  inerea^d  0.  diS^    L^or  17  >>f  ^'"t'^^'^'^"'  "«^^'»- 

;;^is.^tween  sueh>oeessiv;Sr^^  VZ^ 

.     .       The  writer  cites  ih  RVmnmif /«<>  it-       i*^'^ '  *'.■.»         -^  ' 

P61er8,472.)  *'°"™''"'  '''«^*«',  ^7  Mr.  JoMij,,Jlt,^|,.     (s 

li-bilUj,  dUTeren.  torn  Lr^hSZ  f    ^^\  '^'  '*'''°''  •■  i-""-^"  • 
pd,  i.d,r.er  ™  i.  C.»       Ve  b^pg^tf  °''" '"^ 

,«u.^b.«,r.,tafl„'::2etti::rrntbt.*'«'''  ■^«''"^" ' 
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indorser  having  paid  the  note  jould  not  recover  ooatribution  from  the  e«oond. 
(SoealsQ  Fisken  et  al.  k  Mechau,  40  Q.  B.  \J:  C.  146.)  ? 

Thfirie  is  no  writing  in  thi$  oause  to  establish  th6  existence  oV  an  agreement 

ialteriDg  the  ordinary  liability  arising  out«oi'  the  order  in  which  the  parties  have 

indorsed  the  notes  on  which  this  action  ia  brouj^ht,— for  a«  we  have  already 

•  intimated,  the  resolution  of  the  5th  of  Attguslv  1875,  isnot  snch  a  writing  as 

►  ,  ^ould  be  r^seived  in  evidence  for  that  purpose,  either  under  the  statute  of  fnmds 

/»'  (jW.the  article  1235  of  the  Civil  Code  of  Lower  Canada. 
I  '5#|  ;  :,^^«  respondent  alsQ  invokes  the  answers  of  the  appellant,  when  ex«miAedas 
/t^ v*  ''i^^*^^'^^^^  *^***  ^fa®  "0*68  were  made  and  indor»e4  for  th»/ 

'i^i?*'''^"™^^**'*^^  he  was  urged  by  th^ 

s       '.-JTCTppi^^^t  tQ  indor^  the  notes  after  Macdonald  had  himself  indorsed,  and 
,  *h«t  Jfejfelt  periteetly  6afe  in  doing' so  after  him.    The  answers  of  tlw  appellant 
Tv  <anA<)*l&B-divided.  r  They  must  Ibe  taken  together,  alitia  oonneetion  with^is 

whole .depdwtidn,  and  cannot  be  construed  into  an  agreement  that  the  fppellaDt 
;  2       *b«>«rtd  behqld  as  a  contributor  with  Macdonald  for  the  payment  of  these  notes. 
^.n'»^*'!t'0»'y  *»*'»?'«  no  agreement  to  that  cffe5tit,.butthe  refusal  of  the  appellant 
;>.:.•;    .to  sign  the  letter  of  guarantee  of  the.24tli  of  July,  1675,  shows  conclusively 
t'     V  tHat  he  did  not  wish  td  be  bound  aa  a  joint  surety  with  Macdonald  and  the  " 
>'       other  Directors  who  signed  this  letter. 
*  ;•       I^helpOsition  of%Macd(;)nald  was  in   this  case  quite  exeeptional.     He  wm 
^pKJsi(jinit  of  the  Company,  andpresuoiabl^  a  large  stockholder ;  he  held  meai- 
..        gages  on  the  pjroperty  of  the  Company  to  the  amoiint  of  839,000,  and  was  be- 
sides an  indorser  on  the  paper  of  the  Company- for  afaodt  $65,000.  j  MwMtonald 
■  Jiad,  therefore,  a  fortune  involved  in  kt^svocess  of  the  Company,  while  WHkfc 

-  field  was  only  interested  to*  Ae  extent  of  $4,000  of  paid-up.  stock  and  a^isguted 

claim  of  $4,000  more.     It  is  imposaible-to  suppose  that  under  these  cireum- 
stances  Whitfield  would  have  been  jjjilling*  to  ptedge  his  own  responsibility- for 
the  purpose  of  relieving  Maodon(al<£of:oiifr.third  of  the-li^ility  for  the  $65,000 
,;  <6f  notes  which  the  latter  had  alre»^j^^ 

:  r  "  was  competent  for  tlie  parjijie^.to  have  settled  by  a  private  agreement  the 

o|;der  and  extent  of  the  reHponslbilto'.ofeaoh  of  them  in  guaranteeing  the  debts 
\  of  the  Company. :  Instead  oP"  dojtiig  so  they  have  adopted  a  form  -of  oigagement 
which  in  its  Jegal  bearing  necessarily  impliea  that  i^donald  is  jwimarily,  anct 
'Whitfield' only  secondarily  responsil^le.  ,f    w9      "  *' 

\Ve  eonsider  that  both  by.,Uie  contracit  resulting  froR  this  successive  indorse- , 
'•  mentaappearing>on  the  back  of  the  potes,  as  well-as  fcmthe  prcsumptiohs  arising  . 
out  of  the  other  cireumsunces  of  this  case,  MaodtJ&ald  ia  bound  to  indemnify 
Whitfieldj  aria  that  the  judgment  of  .the  Court  below  must  4»ei'reverHel^v '    <^ 
The,fdl©wing  was  the^xt  of  the  Jjidgment  qf  the  Court  :-f-    ,     .tW'\  .      « 
"  Th<!  Court  having  heard  the  parties  as  weil  on  tlje  principal  demand  as 
0n  the  demand  en  garaniie  in  these  causes  re-united  by  judgment  of.  the  -18th 
of  Ju»e,  1881,  examineti  as  well  tho  record^  and  proceedings ^had  in  tie  Cqurt 
below  as  the  reasons  of  appeal  filed  by.  the  appeiUantp  and  the  answ^^ereto, 
"' and. uiature.;(ieliberation  on'the  whole  beln^hi^l  \     ■»  '■    '^^ 
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COUKT  0?  QqB^'S  BENCH,  1881 


n 


.^    IheierahaoS^^  advances  al^dy  n.ade  ijl   mJ 

"  George  Whitfi^t  CooL^^'  M    ZV  "'^"™'*  ^^  ^"'"^  Macdonald^ 

:      ■  -panic,  thauta  „Zr.^ik.  1!J"  ''^,'  ',''  •"  »",''«"«-'iing  bcwee.  a^ 

■       5*T.iUv-  of  ,„  ™,  rf  ji  il"       'T  «'r«"1>?t.nw  IhrMcrohajU  Bank  i,  „, 
■  -.«  .h.  ....  „f  ,,3,006,66.  .„J  .h.  Sto,"  ted  hlrf ''"■ 

•PBoltat,  ,1,0  M«ha„te  B4„t,  ,|,.  J  J  ,21tim^tJ^.  ■'"'  *"  "">  'f" 

a^j«*!Ben.,  Md  .hi»  Co.r7d„I  JS!   '  V'"'   'c""^'  "'  ""'<»''  '»  *• 
,  »  P.y  U,e  saw  appJl.  .,  rMX.*LTlT  *.''"'■  ^T'S'-W''*" 


"  -  ?        H  1^ 
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COUBT  OP  QUEEN'S  BENOD,  1881. 


.  ^  'trary  it  y,m^iUn7  ^  ^/^^'.""f  ^^^'^'^  Macdaddd.  but  that  on  the  L. 
^'^eioy^^itoH^  -.ri.yt..heMe.ch»tsB.::'    - 

.   waa  dismissed  J    "* '"^  *'^'' WWtfieWj»gm«8t  tha  said  Edwalrd  »Iacdonald 

have  rendered  S.  V      ^^^""'''*  *'*'''''  *''^  ^'"^  Superior  CourtSh6Wd    ' 

interest  aW  L^\2Ln^T^fT  '^^'^^^^ion  inprinoip.1, 

^  chants  Bank^ln  f  •^amst  hm  by  tbi^Judgment  it  favor  of  the  mZ  ' 

-^U^tlt:?t  ^^^  '^^^'^  f»"her  condemn  the  eai^ "l    -  ' 

.chants  Bank  of  n.!!/      T     ^^  '  ^"* ^  ^^'^"'  Attorneys  for  the  Mer-     ' 
Georgl  WWtfield?  "'''  "' ''  ®*  ^'  ^^"--'.^^  *^'^'-'  ^^^  ^or  the  add  . 

.     ^■Z.Paradu,fof^^^)l,nt  J^^i^^nt  of  S,.aUh«d. 

^^i«;?a«me,«;>.C.,  counsel.    . 
.  „•  ^•-^'"'•'•'w,  forresiondw*!.  '  ' 
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COPBT  OF  QUEExN'S  BENCH,  1882. 


n 


COUKT  OP  QUEENS  BENCH,  1882. 
^  MONTREAL,  24TH  MARCH,  1882., 

<7or««  Hon.  Sir  A.  A.  D6bion,  Cit.  J    iUmsav   t    t 

No.  202. 
HARRINGTON  it  al., 


v> 


AND 

OORSE, 


.^^'' 


Rrspohdint. 


Qelb  .-—i.  th«t  tho  Mrtle  I    i  .  t   '    » °  Rkspobdimt. 

'     n  0?,:  !:;:'"""*• "  '■^---.^^^^^^  ^y  .howto, «,  ,.«.a .» 

.»»*,  si,  hi«Ml£j  1    ?'''"'  ""'"«*  3»*  April.  1869,  bef„« 
IP!"  i°<»™t,  in  f.mr  nf  «.»         T      ?     "°*  ®'-  Anloino  Ward,  for  $3,160 

„S^inour  died.on  the  19th  of  ADril   'lS7o  1      • 
■»ppoinl^d  tie  respondent  and  olet  «,     f  '  ^'"''"^  "  '*"'  "•"*«■•  ^'''"^  ''e'^ 
should  pay  all  hiVjaet  dob.«   f         .      .  '"   ''"■'^^'  """^  '^"««*«<J  'hat  they 
pmL%r  his  dcJth  '  '""'''  ""^  =>«tan.entary  expenses  as  soon  ^       ' 

\^^^^^^  ^"-veable  to  the 

^Utor  of  Seyu.onr'8  w^lV  for  thf  ^  k!  ™^''^«"^'  '^J^  «>le  anrviving 

legatees  to  pay  the  debt^  «n*.,l  %»..  "       ,.    .  Seymour's  univeraaf 

«.o»<mti<,B  of  the  g.„e„I  i«.to,  -^  '"°°''  •"  W  «»  ««»'«.  toVto 

"The  Court  h.,i„c  h«.rJ  .h^    r'^-S     '"""""'"•™''.1880:- 
«  i«.™»«.  b,  *.' Co«2  j't^frf  r  2""»««'  •■"'  *•  ^efeod„u  . 

t?^hi  to  be  recovered  in  the!rf^„«l  »  **     •        "'"^^  ""^  ^"*«'«''t  thereon, 
W«/^  nnder  the  ^t  will  .  J^ient  7  TTt'^'"'"''''''  P'^^^''^  - 

i^diciis  thereto,^  fe,,^r^s;''di!!:.^:^^-  ^"-^^-^  «>« 

laWt  U)    nay   tha    nmitwwi  ^g  jll,        i«  -~— ...^ 
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I^utherk  lol?'r  ""!;''^'  :*"'"'""  "'  ^~''*'  ^''•"  'r«"«°'^'  •"•J  »he  lower  or 
Tf  Mon  r^         "*,""*"«*'•"'  ""■"»'«'  "64  o»-  St.  Antoiae  Ward,  ia  the  City 

\    retrd   h^ltTh   "'""'"  "f"*'»'--'«-d  I'y-i'i   parties  iuTel^renoe 
thereto,  and  that  the  same  are  well  founded  in  loir ; 

♦l..'i  r  "''*^'?"«  that  according  to  article  741  of  the'  Civil  Code  the  law  8u,."iiofle» 
th.tjn  certaia  c.^  the  particulo,  legatee  n,ay  be  liable  for  .n  by^E^ . 

fo   the  debta  and  hypothecs,  is  explained  in  the  title  of  successions  .nd  in  eer^  i 
tarn  respects  m  that  same  section;                     |t        .                 ■u«  m  «,r- 

Jj|^oi«idering.that  ac«^^^       to  Art.  889  the  ^.eir^Qr  universal  legatee  is  noi  ' 

Hnd  to  discharge  the  hypothec  when  the  thing  H««thed  is  hypothecated,  U  :' 

ItlT'T;  1 ''"•'""  *''*^^'''*^?'«^         thata^anrssa^coi^s^    i 
Zulr     Tu     "  ''""'  "  "'^'"^  thesaid  hypothec,  doth  dismiss  the  said'  ' 
dJran/rdll    TT  '?'  ^y^'^'^defendants  ,„  ^am«.fe,  and  doth 
tZ\2lfl^^y  '^!  "^^  '^''''"^'"'**  ^  ^«^«""'«  •"  bound  and  liable,  and 
SL7I.1   V'    '";:'  ^  hold  harmless  thesaid  plaintiff «„^«^«„„e  J 

)of  theS    T'^'r^'''^  *"«  payment^  the  same  from  the  general  fund*. 

4hi  Zr  f         !"^  ^'™'"  ^^^'"^"'•'  A^"""  the  judgment  rendered  t 

ofNo  ember  lf7f.^''    .ir''«  "*  '  ^'  "*"*•  °"'^'«««  ^^«™  '"e  1st 
Lh  onn^r     lu     '        *"■  '^"^  "'^  P*""  «•"'•  ^°'"  *»««  2nd  of  J^eoember,  1879  . 

doth  declare  the  said  lot  number  1154  of  said  cadastral  ^lan  of  St  jJm^^^^ 
>\ard  and  premises  hypothecated  for  and  with  tha-  ^tsent  of  ti;r«.^  •  f  ■ 

^SSSflT?"  the  said  def^dants  t,  pay  Jhe  cos.^  I  ^ell  ^r^ 
^njnnal  aotton,  ns  of  action  m  gnmntie  dittraiu  t6  Meirs  A  &  W    P„K.  * 
.attorneys  fo^  plaintiff  «„  ff^rantie."  |  !.  '  ^"^'•♦«'»'»^ 

Thisjudg^ent  was  preceded  by  the  folJbwftig  remarks  V-  .      ■• 

^     La  seulciquestion  qui  «e  pr^sente  en  <iette  ca^se  est  dene  de  savoi'r  ,.ui  a,.   > 

?:t^:«s^r  cn^r^AT"  '------s^  ^- 


'.  ... ».».j«ii^ 


•     .   .  •    •    !•-.■  "  ,"'..  «'  .     •      -  i      ,•  >:      ^    ■•' 


"^.f^"""  }r->  ■■  'S^- 


V,- 


'  '<« 


'»  0' 


^;^^^RT^  QUEBp;:BE^(jH,  iiwi;^ 


/  ■■ 


o««  dam  lequel  le  \6aatuMStT-    7^   ''        [  " "     '^"''" 

f««t  p..  prendre  tropA  uWrT^^T '"^  P^mellm^t.     ftl-ia  iU. 

V«rtu  du  pri„„ip«.,„e  ,,  iataVeurt   ™  r;  t"'  "'  ""'  "'"*  '^^™""'''« 
P;- ;  «m  sunt  l^na  nisi  deducto  aZ  Slf    ^Z  ""  ''"'  ""•  '"'  •?»-''««"»* 

curronco  do  oe  qu'il  «  re?u.  oe  ^Tn^J^T  ^  ?"  "  "  '^"'  ""  J"*^"'^  <«- 
l««r.  un.  obli«ation  peraonn  lie  ZZXlZ:  7  '"  '"°  •*"  ''«'»*'"*'«  P^^'^o"- 
•"-It  si  bkn  FothierVdanaaon  troiK  '^''  *"''"'*«"^'  ^'^^<^<V^\'xpri. 

"  '^««'"ireadecho««  part  cXl"l^*'VTT''''  '"^  ^''«"'* '    "  ^  I'^ard  d^ 

«•  nen  des  dettesdu  ai/unt    ni  deTn»T     u^  Patr.n.ome,  iU  ne  »6nt  to.«a 

-  —..,61  aiora  U  j  a  Iteu  4  reduction   /  - 

Ft  n^    •  '  8  3.  T.  8,  p.  208,  Ed  Bim    '  '      / 

"  oieb."  ""^'^  '>  «*  ?«"^  1  acuott  hypothdoaire  des  ortan* 

GwDier,  DooaUon  e^  Testatn.,  No  6i9         **       *  ^         '     ▼ 

17Demolombe  T  T   a      '"''f*^-^^^-      ,^**fc. 
moionabe,  T.  7,  Suco.  Nos.  11,  27,  28  et  70 
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nat„re,|,/et  deooulaien?  forlenTI  7Z2Z"L  '"  ''  '""'  ^''^-^  *o»*«i' 

hypoth^qu^e  pour  «no  dette  dr^^^utTo^T"^"^  "*  *™"^"^  «°^g^«  °« 
-^t  avant  soit  apreaie  Te«t.o,^ent,  ri'X^^^ 

b^thique,  le  i^gataire  p^^iculier  en  W JB^.'"  VT'^> '''^^ 
8t.tnd  aur  la  chose  i^u^  ^tait  oenend»„t^r   ^WK"*'^^-     "^'"^fruit  oen- 
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kt^l"  QuiEN'8  BENCH;  1882. 
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■I 


"  d<?«<H{»l(f  imjiloyA  pa/ldh  OommiaMiraa,  pouTait  prttor  A  4}n9Bquo;  aurtout 
en  pr6aoiioo  do  la  cohtrrfvorso  aottlov^o  par  los  commentatoiira  du  Code  Franfaia 
a  pmpoa  du  jnCmo  md  <♦  d<5g*Ker,"  omployd  dana  I'ar't.  102Q,  (Mr  ivoua  Torrona 
pin,  lard  qui  cf.moi  dana  la  C6de  Fran(ai«  no  flio  pair  la  roaponaabilit^  dea 
partica  quaqt  an  paienionl  de  la  orAinoo,  maia  r^Kle  aoulomenk  la  queation  do 
ddlivranoo,  tout  oh,  laiaaant  riidritier  ou  lo  Id^'atniro  univormil  rosponaable  da 
paiemoDt  do  la  doho,  lorwiu'il  aora  domaod^  au  I<5gat»ir&  partiftulior. 

Dnna  la  version  Anglaiao  on  a  traduit Job  mots  "  oat  tonu  do  la  d^K»Kor  " 
par  loa  mpta  "  iq  bound  to  froo  it  fV6ni  auoh  debt."  D'aprda  ooa  niota,  i|  n'y  a 
guiro  do  douto  que  Ton  Toulai(\,d«Jolaror  quo  Thdritior  ou  le  K',gnUiro  anivora^l 
8'dtait  oblig<$  do  libiSror  laohoao  l)5gu<So  do  rhypoll.oquo  ou  ohargc.ot  d'icquittor 
imnMkliatcniont  la  dotto  au  paioniont  do  laquoUo  ootto  ohoao  bo  trowait  affoct^o. 

II  aurait  m  Won  facilo  co|)ondant  do  no  paa  laiasor  do  place  A  I'^qaivoqaa  nL 
au  douto  autcotto  queation,  puisquo  l»otbior,  que  Ton  cite,  pouit  d'uno  ma- 
ni«\ro  bion  claire  lo  principo  quo  I'hdriUer  aet  oblijr6  de  d<5gBgor  la  olroso  loguoe 
pour  la  dihvrer  au  Idgataire ;  oar,  ajouto-vil,  elk  ne  peul  pas  lui  Hre  dilivrk 
sam  cela.  <  .\'\ 

Ppth.'Tostam.  No!  258,  vol.  8,  p.  298,  Kd.  Bug. 

Cctte  dispoi^ion  ;6taU  en  barmonio  avoo  le  prineipe  po8<S  par  Iob  memof 
auteurs  dans  lo  "»°  •>"  ' — J-  '-  -' —  i.     .     •   .  .  .  .    _ 

133,  du  proj 

d'autrui.  'le 

Los  e 

amenMcmeh 

quo  "  le  legs  q 


^de  legs  do  la  chose  d'autrui,  tel  que  reprodoil^danB  rartiele 
"Titre  Code.     Si  dans  oe  caa  le  teBtateur  ignbnit  le  droit 
Irdol,  et  il  dtait  valide  s'il  lo  oonnaiaaait. 
|ont  propos*  un  amendcment  k  ootte  diaposition,  et  leur 
i  par  la  L<«gislaturo,  forme  maintenant  J'art  881,  qai  d^Witc 
fait  un  tostateur  de  ce  qui  ne  lui  aj^pvttent  paa  aoit  qu'il 
'•  oonnut  ou  hon  le  droit  d'autrui,  eat  nul,  mdme  lorBqae  k  ohoM  .Mwrtimt  4 
1  hontior  ou  au  legataire  oblige  au  paiemeot"  . 

"  L'articlo  133,  disont  les  codificateurs,  oonoeme  le  legs  de  1.  ehoae  d*aati<ii.' 
Notre  droit  qu'il  expose  fait  une  exception  k  la  nullitiS  j  lo  Hi  |«  tmUX^t 
•  connaissait  le  droit  dlntrui.  2o.  Si  la  choi*  .ppwt«,dt  4  rkfrititr  ou  aa 
_  ^^  Idgataire  pr.nc.pal  obHg6  de  la  dooner.  dm  tsoeptiou  n<mrimmmt  da 
dro.t  romain,  ct  .5tai6nM)M^B  ai^oertaiiiM  pr^mptioot  qua  l'e«p*rlfn«« 
dos  ft.tB  n'a  pas  paru  ^dr  ft»i  Jadmettre.  CW  ^  J,  p„  jCST 
S  T^'rl  ^"^  ^V  "»;  W.  !«•  <*««  point.  u>.i:^nl^Zni  TZ. 

ind.oation  de  voloat^  contraiw  par  le  tMiateur."  Kt  Mtto  riiiiW  Joiryi 
po^pu.  l;art.  1021  du  »  Fir.n«.l.  «,t  qu.  u  ^^^  ^  ^J^  ^J 

legud  U  .,hoBe  d'autrui  le  lega  Mrs  duI,  mU  qu*  U  tMlMiiir  iU  «»•««,  Z 
«  qu'clle  ne  h.1  appartenalt  pw."  •■««w  ■»  •■••ii  M  M#^^ 

'    PkBsona  maintenant  au  1^  d'UM  «Imii  |Nftf|  |^m  «liifi«  n  fwrn 

hypothdque.  ."^^       .    ^        ^,  ^^"  "■  ,, 

"Leaartlelei  UOetUOadu  nrt^let  ii»t  aa.^1,iui.  ^  .Hlri-  wtiwiiMt 
,     leleg.  de  lo  «bo«.  d'autrol,  -qui  mm  ^  J^i^JXTlT^ 
"^galement.    fl  »«  P«r.ll  p..  diVMliH,,  fl«1|  w  «||  |i^  ^IJIZI^ 
;teBUteu,,voulad.n,leoMpr^,arplJj;iSj  ^  ^ 


V 


:/" 


r       ./ 


omvEma  kmctt! 


■i 


-7T\'  ^?  f«  ".«'"  <^°  J'."-  I.m  l«u,„, 
ou  dopuM,  I'im,,.„ubl„  ld^6  a  ^,^  *- 

U'fluio.  8'il  ne  trouvo  l.ypotl,d.,«<S 

fenu  do  I  l.y,M,th.iquo.  A  ,„oi,„  ,,u'i|  „« 

,Oa«ur«uditplu,ju,tou.ont,„Wp,.i,u„ 

X-»  version  A..g|«is«  rend  les  uio.«  «  hWt  » 
»0U  "  U  no.  bound  lo  di.,.«rgo  «.o  I  "  l^.  _  ,  •         •       - 

tion  eat  un  pea  6lMtK,uo   et  n.  r„„i        .       ^^"'  "'"^"'^  qw" »« triidtw. 


'  !*o  wnt*!})  duo,  on 

mm  ou  noo  du 

iivernoi,  n'Mt  pii| 

J  liypothdqBfl  "  yntim 
'•vo^ec  qiwr  la  triidtio. 


-^  *  !•  P.J..  lor,  *d.  UU.  S^^eTlr      "^^^T  "*"*■"•  "^^"^ 

'-  JT**  '•'*«-«*•-  i'rfutoTdSl  iS^y^AV^'^ P«:ti«Ui.r  date 

^'^**!'  ^•P-'-  P-r  !•  gr««i.  m^ti  tlrt^S^l^  ••  ^  .  -li 
•W**^  ••  «Hl4ft»li^  ani*  .T     '^'^"'  P°"'  ^«»'"F«Mb»  t'uifWMOii^  Am 
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HaiTtnfftdn 

M  Ms 

and 
Cone. 


ZlTr"!  F':"n9ais,  ct  quant  a«  texto  Anglais  ils  ftvaient  U  traduc- 

iZ!a1  t  V-  ""     T"*  '""""^  P'"°«  "  I'^quivoque  dana  I'article  1631  du 

!t  d  „l  "         *;  ^"^'^""'  ''"'^''■"^  I"""*  *  '"  P"'^  qui  nous  ocoupe. 

et  dans    a  vcrs.on  an«la.8e  on  a  trad«,it  les  mots :     "  n'est  pas  tenu  d.  hU 

gagcr,    par", 8  not  bound  to  discha-^e  the  thing  bequeathed  of  ihe  enoum^ 
orfliico.i*. 4  ,       ' 

t«ntrnJZi"T  ^"^  '*""'^  '"•»'«^'"'  871,  874  et  1024,  qui  tou^trois  d^re- 
Itrill/^  ""  P"^;?!^''.'''  "'««*  ?«"*«»»  de«.4ctte8  dela  suceession,  il 
^t«.t  fade  d  en  amver  a  1  •interpretation  donnde  paiSeipolombe  et  les  autres 
jUTiwonsultea'a  I'art.  1020  du  Code  Fran^ais      '  JK     moe  ei        autres 

.t  rendrf l"f  Tf  7  '"'*  ''"  'f^''''^^''  '""'"-n*  Pos-  pn   prin6ipe  contraire, 

mfent  ^esponsable  de  Ja  dettc  a«  paiement  de  laquelle  cette  ehose  ^L  affectde. 
M  c  est  pour  consaerer  oe  prinoipe  qu'ils  ont  dit  (art.  889) :  « I'h^ritier  o«  le 
oulfn-rrr  :.'"  ^  «tre  universel,  n'est  pas  tenu  de  hypoth^que.  d  moins 
qu  n  en  so.  eharg^  en  vertu  du  testament."  Mais  on  ne  trouve  pas  A  que  le 
legataire  part.euheraait  lui-mSme  personneUement  responsable  da  paieJnt  de 

oue  ce  sdt  rJ  "" ''  r"^''  ooiversel  qui  est  responsable  il  faut  bien 


que  ce  soit  le  Mgataire  partioulier, 

,11  eut  6t4  bien  facile  Dependant 

precise  et  de  maniere  a  He  laisser 


,  |6ar  il  n'y  en  a  pas  d'autre. 

;  de  consaerer  le  principe  d'une  manier?olaire, 
teTf«t«n*  AA-  X  A  \,  ;—■  """="«« />^«  A  I'interpr^tation.  On  avait  le 
texte  tout  r^d,g^  dans  I'art.  140  iu  projet  pour  le  cas  oi  la  dette  ^tait  ^tran- 

Etonaurait  dflrddigerdans  W.t^rmea.  suiTOnt?  notre  article  889,  "  le 
IJataire  particuher  demeure  seul  tenu  de  f'hypoth^ue,  4  moiris  que  I'h^ritier 

"  testamett""""'  ''"''''  '"  "  ^*""'  """''''''  °'*"  "*''  '^"-^  «°  ^«'*«^" 

i«^"nnrJ*^^?J^t*''"'"""^  T'  ^''"""^"^  le  principe  dela  resportsabili^ 
pe^onnelle  du  ^gata.re  particulier,  et  on  devdit  le  faire  d'une  maniere  d'autant 
plus^prdcse  qu  on  ava.t  pos^  le  principe  general  contraire  dans  les  articles  735 

Toutefois,  malgr^  la  redaction  vicieuse  de  la  premiere  par'tie  decet  m  889 

des"Sj?r  ^  '''"■  ^"  '*""''  '"  '''"*'"*■'"'  ^"  '^sWateur  en  face  des  remarques 
des  oodifioateurs  que  nous  avons  cit^s  plus  haut. 

a;f„"'  7^!^t  Tofr*  ^"'""^'S'  I'exactitude  de  I'interpr^tation  que  nous 
frr  f  >,'*'*''««89,  c'est  I'agencement  des  articles  prdc^dants.  leur  d^ff^renoe 
aveo  les  articles  correspondants  duCode  Napoleon  et  la  suppression  d'un  art"d! 
correspondant  A  I'artide  1024.  et  I'addition  d'un  article  (1 876.)  donH.  der! 

Z^r.  mlXrr  ''^^'^'^-'^-^  <!-  -  venous  de 

hvi^'t^S.-"  ^?  "''TT  """=  '*  l^g«*«reparticulierqui  acquitte  la  dette 
^poth&a.re  lorsqu'U  n'en  est  pas  tenu......(ii  y adonc  des  cas  oii  il  peut  Stre 

tenu  de  cette  dette  hypoth^cair|J)^r^  IJb^rer  I'immeuble  a  laij^^,,  ^ 


> 


*•>•  vx  *-,r>''^«ws" 
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^c"r«e  Wh'.  **"'  t""'"'  ^^-°-'---  ;  done,  lorsqu-il  es|  tenu  de 

,        Notre  article  741  ct  la  repraduotlon  exaoto  do  I'anoien  droit,  tel  b«e  lea  codi" 

.  ficatcurs  Font  trouv^  (V.  projetdu  Code  Succ.,  U   143,)  le   2tai  Ipart ' 

ouherqu.  ,„q„itte  la  dctte  hypoth^oaire /anyui  n'en  euillT^^ 

reatneuon  <|taU  to«te  naturelle  sous  I'anciea  droit,  puisqu'ilytvai  Zca^orL 

Sran'r:'"  '*"■'  **""  Persoanellen.co,  'v.  g^,  dans  ledsoVradetL 
^    etait  6trangdre  et  inconnue  au  testatour. 

10  Guyot  Kep.  vbo.  L<Sgataire,  §7,  p.  97. 
2  Bourjon,  p.  33^. 

Mais  si  I'interprdtation  quo  le  Idgataire  particulier,  dans  la  cause  qui  nous 
occupe,  veut  donner  4  I'article  889  de  notre  Code  est  orrecte,  i  e„\  JuTterlt 

Itte  hv!^.M  '-^  ^^"'"''  P«'^»°«"«°»«"t'e8P0nsabledu  paiement  d'une 
dette  hypothdcaire,  grevant  un  immeublo  qui  lul  a  4t6  l^o-L  Cnr  Tr 
cet  artelo  00    a^ait  diaparaitre  toute  distLtion  e  tre   1    °es\  Jade^^ 

etst  iSitLT  r.r'''"'^^  ""  "  '''  person„ellen,ent  resDonsable  ou  Wen 
c  est  1  nterp  6tation^  que  nous  donnons  a  notre  artiele  889.  Mais  si  on  lui 
donne  1  autre'.ntefpr^tatioo.  on  arrive  a  la  con^quenee  absurde  de  d  reVue  n^ 

Aiosi,  leCode  Napol&n  n'ayant  aucune  disnoaitinn    «♦  «-  «      . 

C'e8tcequ'afaitl^Codedel»Louisiane,art.  1383  *^"  " 

Comment  nos  codifioateurs  <jui  avaient  les  textes  de  c^s  ^eux  Pn^oo  c"      ' 

'"ss^  '^'-"-^-^'-'  .»4^:^S'  '°°' 

Quels  sent  ees  oas  ?    '  '  ' 
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ilicr«a/»-(,-ttotcc  de  I'h^fitier  ou  dn  l^ataire  univonel. 
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and 
Cone.. 


^  ♦  >• 


889  J/ 1"^  »'"'?.'*"*  l«d^fendeur  en  garantie  veut  donner'k  notre  ar.ioW 

rrZl  nirdtlf    •"'*'"^«r"»..'i"'"«  -»  P-P«^J  car.  loin  d'aug^ontcr 
dl^I  .    5      °     "'  P-'t'o^^er,  il8  ne  I'auraient  pas  mflme  conservdo 

da„«  le  can  oti  1«  delte  sdrait  dtrang^re  «t  inconnuo  au  tcstaLr,  ot  vZZrZ 

j:Sr;:r  ^^'"'  ^^^^"""""'"^"  ^-^  ^-  -« '-  -  -  -^S-:: 

particuUer   d  un  immeuble  greve  d'une  dette  hypothdcuire,  est    dans  tons  le« 
COS,  per«>nneIIoment  n,spo„sable  du  paicuent  dc  cetto  de.i  VZ  no  pout 

i^  II  6tablit  en  ro  le  cas  ou  I'lmuieuble  Idgu,!  se  trouvo  groWS  d'une  dette  hvi)o 
tb^aire  et  celu,  oi  il  so  trouve  soumis  A  un  usufrult  ^' 

^    "L'usufruit  eon^tilue  snr  la  ehoso  legneiB  est  anssi  ,«;,;k.W,{  sans  reooir« 

par  le  legata.re  part.cuUer.     11  en  est  do  n,6.ne  des  servituTs  " 
V^l    «  P"™f  pHP  Wspondant    do  rarticle  du  projot,   on   avait  mis 
hrdverbe  "  cependant "  a^^eu  de  I'adverbe   "  aus«i,"  ot  on  disait  •  "  1' u  ufrTit 

<"  "T^^z^.^  *^«  -'  -^"^-  -pp«-  -  -uts  pal  i:t 

Un   se  servait  de  I'adverbe   "  ceneniinnf »»   „«.  «^      •»•  .    . 

8  est  eru  obl.g^  de  remplacer  cet  adverbe  et  de  lui  en  substituer  «n  qui  i„diaue 

que  le^pr,ne.po  consigns  dans  le  second  paragn^pho,  est  de  memelturo  ql 

celu.  consigne  dans  le  premier,  il  faut  bien  se  «,ndre  a  I'dvidence  et  dTrl  auo 

:    es  eod.ficateurs  et  le  l^gislateur  ont  ^r^elle^ent  fait  ee  qu'ils  e„rndlient  fale 

.Ohanger  la  lo..    Autremen. cette sul^stitution  d'un  adverle  4  unSS^un 


y 


n  adverbe 


itreJMjKtun 
hwCTPvient 


/non  sens. 

nl„!"/\;  "/"°  ""''. ""  ^'"''"^  P"«g"Phe  de  n^,^'  artieie<]a  01.' 
.   plus  ^vidente  encore,  si  e'esfe  possible.  •  ". 

"Si  c|pendant,  dit  ce  para^aphe,  I'hjpoth^que  pour  une  ddtte  ^traneSre 
"de:e:rZrsr  "'""^^  -f-^-P^le  CparticuliertttS 
'Ml:::::toqI^Le^^^^^^^   nenVe^pechequo  lel^n.fioe.de  division  ait 

Ceparagraphe  est  la  reproduction  textuelle  du  dernier  paragraphe  du  projet 
du  a,de  reproduisant  le  droit  tel  qu'il  existait  alors.  Cetl  dispositiri 
««mprenaj    fao,^n.e.t,  car,  sous  I'ancien  droit,  le  Idgatai^  particX  lu 

n«t  ^^T'^^r :  '^"'"^"''^  '-^  i^u.trsque'i  deti:  £ 

etrangAre^e    iDO^nue  au  testateur;  seulement,  cette  disposition  formait  une 
oxceptijBi  i  la  rtgle  g^ndrale.  i~   mou  lormaie  une 

Mais  si  on  acoeptait  I'interpr^tation  que  le  I^taire  particuUer  vent  donner 
a  notre  artide,  cette  disposition  n'aurait  plusaucun'^sens.  cLment,  , 
^gatairo  parfcuher  ne  serait  pas  tenu  de  I'hypothdqrie,  dans  le  cas  ovi  eUe  „e 
fimpperait  que  I'lnimeuble  4  hi  l^gutf,  et  U  le  serait  dans  le  cas  oA  IWhLue 
affecterait  en  »en.e  temps  Tes  biens  demcur^s  dans  la  -uccessboV  Xt^U 
impossible  decroire  que  le  l^gislateur  Wt  fait  uub*  disposition  aussi  abZ 

Si  on  adopte,  au  contr.ire,  I'lnterpr^ftion  que  lel^ataire  particulief  est 


V 
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rcsponsable  de  ThypothAque,  cette  disposition  est  toute  natarelle  •  «ll«  fi.™  „  "i 
cat  vra,  uhe^xception  .u  principe.  .ai.  rccoptioa  plve  a  I'e  '  ' 

Noin  oonoluons  done  one  la  mnln  ;n♦-,.«^t»  ^-         .        ^ 
I'artiok,  889denotreCode  eJtar^^T    '^'"''™''""""^'''^  ^^^^^^ 

qui  lui  a  6t4  l^g«6.''  hypothiSoaire  qu.   frappe  rimmcuble 

This  judgment  was  appealed  from  to  the  Court  of  Qucen.'8  Benoh 
•  Tbssibb,  J.,  (dUientient)  .—II  s'aeit  do  IS„f««.  '*7«""»  "cch. 
notre  Code  Civii:  ^  ^    ^^  \  "l**'T'^'«t»ori  d<S  I'article  889  de 

D'aprds  cet  artiole  la  crdanoo  hypoth^caire  afffinfnn*  i-;   '       . ,   . 

taire  partic^Iier  esUlle  d  la  char^  de  riatt     '  rT         '^"'  ""  ''»"*■ 
univcrsel  ?  K«  ««  oe  JOgataire  particulier  ou  du  legatalre 

Baprds  I'anoien droit  franyais avant notre  Code  il i«f  .J    • 
4  la  charge  du  Idgataire  partieulier.     NoTre  td    .tit  T  ""^^  "'''"'  '"' 
•  ™i«lacr^ancehypoth6caireilacharKeXlLy^^^^  1?""^'^  cola,  pt,  .a-t^I 

cord  i  dire  que  le  texte  de  I'artfeLlsg  „*W  f"*'""''"''  ^    ^^  "'««*  <»'««* 

done  recour?r  ,  un  examen  s;:.^::i7e  I  pStToit'^^^^^^^^^^  "P"'"*^'     ^'  '^^' 
cette  loi,  soit  en  eomparant  les  lois  ^mSlT^JZ^^  "'  """"  '" 

On   ne  trouve  auoune  decision  dans  notre  i.iri,nr„j 
except,  eello  qui  nous  est  soumise.     l"  ele   "  «  S^^^^  '"'  f '«  ""^'^'O' 
portdesCodifieateurseonitaeexprimantra  elloi  r„f  ^""'   ^'  ^P" 

trouve  sous  la  rubrique  des  DoLions  teZen tL'l^^^ir;^^^^^^ 
et5,  oomnibsuit:  ""'""^^  ^^o.  i4W,  p.  363,  No- 4 

"  If  a  th'ing  bequeathed  by  particuli#  title  be  nUA.r^A  *    u       . 

■■  lent »S  tS:S« truCS^T  'T'  "'" '"  "'■-'  '"' 

Poth.  Suoc.  eh.  5,  art.  2,  §  3,  T.  8,  p.  208,  Ed.  Bu/  '^"ct'on.... 

comm" ^u""^"  ''  "'"^*'  """*  ^'«'*  "«--"'  ^-  «89  de  notre  Code,  es, 

"  l^detrliU^tr"''  "a  'Ti"'  '^""'^""^  •^SU^  «  ^^^  hypoth6qu6  pour 
neaette  lest^  tfue,  oa  mSme  s'il  se  trouve  hypoth.q„6  pour  la  dette  d^«n 

■     ■  _U.I1         II'         -" .      L  .         .1     .         ...      ..    i       UJ.     I  I I      I  I 
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/ 


^^- 


lfton?'n'';  T'"*;  ^''°  '*''"''""•  '""'•^^  ^"^  Cod^NapoWon.  flst  tird  de  I'article 
lU-U  du  Code  Nupol<Son  oomuie  suit : 

"1020.  Si  avant  lo  testainei|t  ou  depuis  ^ue  la  ohose  I^gutfe  a  iU,  hypo- 
^^  thdqu<Jo  pour  une  dette  de  la  albcession,  ou  mflrae  pour  la  dette  d'un  tiers,  ou 
^^  Bi  e  le  est  grovde  d'un  usufruit,  colui  qui  doit  acquittor  lo  legs  n'e,t  pf^inHenu 

de  la  digager,  A  moins  qu'il  n'ait  dte  charg^  de  le  foire  par  une  dispositioi. 
"  expresse  du  testateur."  .  «^  r 

Apris  la  promulgation  du  Code  Napoleon,  quelques  commentntours  distinguiJi, 
voulurent  interpreter  oct  artielo  dans  le  sens  que  le  legataire  uruversel  n'^tait  pa. 
tcnu  de  ddgager  rimmeuble  hypoth^qud  de  la  dette,  oW-A^dire  dans  le  n,6,ue 
sens  que  la  mnjorito  de  cette  Cour  vout  donner  4  I'artiole  889  du  Code  Canadion 
aims  cotte  interpretation  est  uni.crselleuient  rdpudi^e  maintenant  en  Fnnoe, 
comme  dtant  contraire  H  d'autres  articles  positifs  du  Code  Napoldon. 

1.  article  correspondant  du  Code  Louisiunais  sur  k  mSme  sujet  est  I'article 
Ibdl  couinie  suit  r  \ 

Art  1631    of  theCodeof  Loui«iana":  "  If  prior  to  tlife  testament  or  subV 
^^  quently,  the  thing  has  been  mortgaged  by  the  testator  for  his  own  debt  or  fot^ 
^^  that  of  another,  or  if  it  be-  burdened  with  an  usufruct,  he  who  is  to  pay  the 
^^  legacy  ,8  not  bound  to  discharge  the  thing  bequeathed,  of  the  inoumbfance, 
unless  he  be  required  to  do  it  by  an  express  disposition  of  the  testator." 
i^a  loi  en  Anglcterre  n'est  guires  differente,  je  la  trouve  indiqude  en  termes 
cones  i  la  page  414  de  "  Blaxland's  Codex  kgum  anglicanarum,"  it,  parallel 
article  of  the  Code  Na^l^on. 

"  If  before  or  after  the  will  the  real  property  devised  has  been  mortgaged, 

^^  liable,  ,f  sufficient,  after  discharging  the  other  debts  to  the  payment  of  the 

^^  mortgage  money  for  the  bene6v/»f  the  devisee.     The  devisee  can  only  take  it 

subject  to  all  life  or  other  estati^s  vested  before  he  comes  into  possession  by 

"  the  testator's  death."  .  /  ' 

Si  nos  codificateura  eussent  voulu  donner  une  autre  portee  4  leur  article  889 
qui  celui  du  Code  Napoleon  et  de  la  LouisTane,  qui  leur  ont  servi  de  module, 
ijaurfcipnt-ils  pas  adopts  un  langage  prdcik  et  clair  sur  la  matidre,  ou  s'ils 
avaient  cette  intention,  ont-ils  par  erreur  ou  inadvertance  adopts  des  expressions 
qm  ne  rcndaient  pas  leurs  intentions?  Comme  s'ils  ne  se  fusseiit  pas  rendu 
compte  de  la  difficulty,  ils  ont  mSme  adopts  des  expressions  dans  le  texte 
aoglais  d'une  port&  un  peu  diflESreute  de  celle  ^i^, texte  fran^ais. 

la  jurisprudence   interpretative   de  I'article  1020   du   Code  Napoleon   a 
consacrd  la  difference  entre  I'hypothfique  et  la  crdance.     Sans  qu'on  puisse 
st^ictement  les  separer,  on  aadmis  que  le  legataire  particulier  aurait  seulement 
isouffrir    hypothgqve  sur  son  immeuble  Wgu<5,  tant  que  la  cttSance  ne  serait ' 
pas  exigible,  c'est-a-dire,  payd  au  terme  par  le  Idgataire  univerael. 

Le  Juge  Rainville  a  dit  en  rendant  le  jugetiient  o  jMo  .• 

"lae  ^xte  Franyais  peut  vouloir  <iire  que  I'h^ritier  ou  le  legataire  n'est  pas 
reusable  de  la  dette  hypotl^&^tfre,  n'est  pas  obligd  de  la  j,at,er.  et  le  texte 
Anglais  pent  signifier  quJil  fi'est  pas  oblige  de  faire  disparattre  I'hypothdque,  de 
hbfaer  de  I'hypotheque  la  chose  legume  avant  qtte  le  erdancier  r<iclame  sacr^anoe 
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«>uf  A  1»  payor  lom  do  telle  demando.  .  Et  mise  en  teanrA  A«  \    »    a   .." 

..      «orre»pondantdu  Code  Napoleon  rart  1090^^        ^  [^  *'"  *****  '*'' '"'"«'« 
"  En  effet,  le  Code  fSJ^Z}!:  ^  '"*  P*"*  P""^**""  *  «5quivoq„e. 

hpoiM^ineoSTZrjrJj^^r:'  "  ^^'"•««"«^S"'««-tgSed'une 

<le  rfA^wer  de  I'hvnofll        »>«"%  fuf  le,  I^gataire  universel  n'^tant  pas  oblic^ 
T.4,p97."       ^    ^'P'^"^-    2^^«'"<>'°¥<'.  No.  72^^^    Ml.road6,  art.  1020, 

Na^Mo:i'rj;:rrrtt:i      '^  ''"'^"'^  ^«^«  ^-  <^»^« 

de  l-itiele  du  Code  N„pol  ?         ST"     ".'^"''  ''''"  ''P^'"*'^''  '«  «^ 
Code,  et  I'iptentior,  d^TcStaL  n^it?  '''"h™  "  1^  "'  *''"'  <'""«  '« 

Le  texte  Anglais  de  notre  article  88  *« ^no  "  Zunlf^^rJ   ■ . 
^;A.c."  rjpproeh.du  texte  Anglaia  d^rartll^e^t  ^7 Lf-^"" 
"18  ml  bound  todUcluxrgethe  thing  btgueathed  of  th^       ?       ^omaiane, 
a  tradu^^on  du^xte  Fra^kis  du ^odX'i"-f. ^^^^  -J  ^- 

la  cAoM  liguit "  (de  I'hypothdque)  ^  '     "*"  "^  ^^^''9*^ 

^^^^^^^^^^^^  ^^-"i'^^^toMU 

l-adopterdansi-artlletral^^^^^^^^^^^^^ 

voululabhose      On  vJT-  ^^f^'o^  langage  clair,  done  ils  n'ont  pas-  / 

,«•..««,  pari  d.^faZr^«..^"'r"'»  !«««»?'»  ■/.'.PPH,.. 

II  en  est  de  memo  de  I'induetion  tir/e  de  I'article  m^ZiZ  A       ,        . 
»  a  sonmis  A  la  mSpe  nullit.  le  \e^  A.  l«  °J1^.  !__?^  Pnm^if,  dans  lequel 


u 


»ntf\ 


+>.,• 


•1^   -< 


.7    *■ 


i 


«* 


t»-s,j-">lW>i.*; 


-Kj^^. 


el's* 


90 


-COURT  OP  QUEEN'S  BENCH,  1882. 


lUrrins 
Corpe. 


;toa 


; 


.'    r 


\- 


nient  I'artiolo  pouvait  6tre  regards  codsme  nou?oau  ou  innAvant  aur  ranoieo 
droit,  et  que  Tun  dtoit  la  oons^quenoe  da  I'aatre  dana  I'iddo  de  fiiiro  diaparaltro 
ces  distinotious.  Co  n'ert  quo  la  reproduction  do  I'artiole  1021  du  Code  fran- 
fais,  de  m^me  que  Tart.  881)  est  reproduit  de  I'art.  1020,  dtt  Code  NapoliJon  oitd 
au  bos  de  notre  artiole  889.  •       . 

L'id^  exprimrfe  par  los  oodiBoabours  dana  I'art.  889  n'est  qu'une  nigaUvo 
pour  dire  «'  le  Idgataire  unrversel  n'ost  pa*  lenu  do  l'hypoth(^que,"  pourquoi 
cette  rdticence  de  dire  qui  en  eat  tenu,  .il  fobt  le  concluro  par  induotion  aeule- 
ment,  est^e  le  l<Sgataire  partioulier  ?  Le  savant  Juge  Rainville  a  parfaitement 
exposd  lui-mcmo  ccb  exprosMons  vaj^ues  et  inoortainos  doa  codiaoateurs  danii 
I'urt.  889  ;  il  a  d^montr6  combien  il  6tait  facile  pour  eux  en  prdsence  du  text© 
des  autres  Codes  d'adopter  une  redaction  claire,  mais  ils  no  I'ont  pas  fait.  Co 
savant  Juge  a  dit  en  effct  : 

"  II  eut  Me  bicn  facile  oepepdant  de  consaorer  le  principe  d'uno  manidre 
"  claire,  precise  et  de  maniiiro  4  nc  laissor  aUcune  place  A  I'interprtftation.  On 
"  avait  le  tcxte  tout  rddigd  danai'ari  140  du  projot  pour  le  oas  oii  la  dette 
"  dtait  dtrangdro  au  Testateur;  dana  oe  oas,  dit  oet  artiole,  16  logataire  partiou- 
"  lier  en  dcmeure  aeul  char^iK  ^  , 

"  Et  on  aurait  dtt  rgdiger  dans  Ics  tcrmes  suivants  notre'articlo  889,  le  logataire 
"  partioulier  demeuro  seul  tenu  de  I'hypotWque,  4  moins  quo  rh<5ritier  ou  le 
"  Idgataire  universel,  ou  &  titre  universel,  n'en  soit  obai^  en  vertu  du  Testament. 
"  Ou  aurait,  par  li,  consacre  sans  Equivoque  le  principe  do  la  responsabilit^ 
"  personnelle  du  logataire  partioulier,  ct  on  devait  lo  faire  d'uno  manidre  d'au- 
•«  tant  pltts  prdoiso  quVjn  aviit  po8<5  le  principe  gdndral  contraire  dans  les  ^ticles 
"735et  741."         '  ' 

J'approuve  parfaitement  ces  observations  precddentes  de  /I'Honorable  Jugo 
Rainville,  mais  je  no  puis  adopter  les  conclusions  contraires  qu'il  en  tire;-  "^e 
prdfere  me  ranger  A  la  conclusion  de  Dcmolombe  sur  cette  matidre. 

21  Demolombe,    No.  659.  "Co  serait  bien  d.  tort  que  I'on  objecterait  eriflb!) 
"contraire  I'art.  1020  qui  dispose  quo  si  la  chose  Idgude  est  grevde  d'hjpotho- 
"  que,  celui  qui  doit  aoquitter  le  legs,  n'est  pas  tenu  de  le  degager.  '^       ^ 

"  Si  en  eflFet  etf  texte  devait  etre  entendu  en  ce  sens  que  celui  qui  doit  acquit- 

"  tor  le  legs  n'est  pas  tenu  de  payer  la  delte,  lorsqu'elle  devra  Stre  payde,  etque 

"  c'est  le  Idgatsare  partioulier  qui  en  devient  le  ddbiteur  personnel,  il  serait  en 

"  contradictiop  manifesto  aveo  les  articles  874,  1261   et  2178,  non  moina 

"'  qu'aveo  les  principes  les  plus  certains  du  droit  Civil."  j 

Ne  peut-on  pas  en  dire  autant  de  notre  article  889,  C.  C.  B.C.,  pour  lo  fttire 
accorder  aveo  les  arUdes  735,  741,  875,  880  et  889  de  notre  Code  ?    En  effet 
I'artide  73B  dit:  "  Le  logataire  universe!  aoquitte  toutes  les  dettes." 

"  Le  l^gataife  partioulier  n'est  tenu  qu'au  oas  d'insuffisano^des  autres  biens 
"  et  meai^hifpothicairement  sauf  reooura  centre  coax  tonus  peraonljenement." 
741.    "  Le  Idgatairfl  partioulier  qui  a  aoquitte  la  dette  hypoth^^Mre,  lorsqu'il 
"  n'en  est  paa  tenu,  a  son  reoours.........  /     "^ 

On  veut  tirer  irgument  d  contrario  des  mots,  « lorsqu'il  n?en  ettpas  tenu,  " 
qu'il  y  a  done  d^  cas  ot  il  pmt  en  itte  tenu,  oui,  si  le  testateur  I'a  ordonn^  ain'si. 
art.  880  et  885.  '  " 
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^fl'art.  725r,tonH,  21  *'  *''^"*"'   •"'  ~  1"«  dit  Demolombo 

,, ^^;^^--e.t  pas .  dire  d.I.lour.  ,„e  U...  „.!.„,„,  ,,  ,  ,„„,^  ^^  ,^^ 

ddfier  desnotionBdu  droit  Cl.Lrier^r/^t''^""'''^^^       ^' ^'•"t  «« 
con>porte  le  drnit  de  dispJr  deTAir^^  h^poth^quo.     Co  mortgage 

executoire  sans  rintervcotion  d-ri„Z  J  ,'"''"'''"''«'«« ^"^  »W  paa 

que^rlltant  d-inslriXX^n;-^^^^^^^ 

cautionneme^t  judiciaJre,  qui  aont  ^'sTiC.^  !'  f'  'T"°°'""'''  ^'^'^''  ^ 
iranieuble,  sans  que  le  Tel  J!      -To*^.        "*'**   ^""^  ™t<5f«««5  sur  ua 

te^psava^tjdii^rdtr^rir^^^^ 

vis-a-via  de  sea  Wgatai  es  partieuUe«,^^I  ?  I'mtention  du  Testateur 

innovation  dans  Ja  juZ^d  I T^^^^^^  ^«*'^-  J«  P'^^re  a  ectte 

monde ;  elle  est  sage'et  pruInTi  jf^ld^r^      V'''  "^"""^  ^«  ^O"'  '» 

articles  de  droit  nouveau  ""»«"«"»«'''  et  ea  termes  oloirs  et  pr^i,  par  les 

>/i:^i:iirtr;"^ri:ui:sT-  *^«  ceaxquionte«»in. 

1'interpr^t.tion  qui  s  Wd^avr^    rr!^^;*";  °  ^'^  P-alorssaged'adoptor 
Napol^n,  avee  le  Code  del^roe  eTatll     !      ""*"  ^''^^'  *^«°  '«  Co«^« 
.     Keste  la  deuxidme  afi6ft«on     t    m  1  *"*  """*"  ^'«'*  ? 

de  payer  les  deJ^  d. CcLi ? '  Ir^^'^i^''"^  '«  '^^-*--  -ivc.el 
iinction,  elle  ordonne  aux  ei^iLu™  de  7  .  T"'"*  °^  '"'*  P»^  ''^  <»- 
I'artiele  qui  suit  di^Testamenr  ^'^'^  '""  ^''"^  -ans  distinction  par 
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•nil 

Curse. 


"ItcjHtm,!/  iiinexttuton  hereimfur  named  aa  ioon  an  poitiUe  0/iir  my 
"de„lh." 
Ccltt  mo  parult  oonformo  t\  l'oxc<j{)tion  oootouue  dutia  I'urt.  889,^'  &  iiioiiiH  qu'il 
^u'on  aoit  oliur^d  on  vortu  <lu  ToMtaiiiunt." 

lot  encore  ho  prdsonto  la  ooniparnison  nveo  I'urticlo  1G.31  du'Godo  do  la  Loui- 

«ioDO,  qui  dit:   "unlosshobo  required  to  do  it  by  an  ex/ireti  diiijmition  of  tlio 

"  Tcattttor."       L'ortiolo  1020  du  Code  NupoWon  poHo  numi  lo  proviso  np^ciol 

*n  diHont"  tV  nioin8,jju'il  n'uit  <Jl6  churg«5  do  lo  fuiro  par  unu  dinpoHition  e.rpre$te 

mvL  Tcstateur."  ,  * 

Notro  article  889  dit  uutouiont :  "  ik  luoiiA  qu'il  n'oii  iipit  oliargi  on  vortu  du 
"  Testomcnt." 

Jo  crois  done  quo  lo  logotairo  universol  CHt  oharRtf  d'aoquittor  ladotto  on.quS- 
tion  du  I'cstatcur,  en  vortu  do  cotte  disposition  du  TcHtaiiiont  ot  on  vortu  do  la 
loi,  (luuml  bien  uiuiuo  cetto  diMposjtiou  no  a'y  trouvorait  pas,  ot  j«  conclus  «u 

uiaiutictt  do  I'appel.*  

Cross,  J.  (dimeiitleus)  :~Kato  Ann  Parkin  brou<^lit  a  suit  a^ntnst  the  res- 
\  pondont,  N,  B.  Corse,  as  solo  surviving  (*xccutor  of  tho  lost  will  and  testament  of 
the  Ittto  Hiram  Seymour,  for  the  recovery  of  $3,150  and  interest  duo  under  an 
ribligution,  of  date  tlio  30th  April,  1869,  granted  by  tho  late  Hiram  Seymour  to 
the  executors  of  tho  late  JiTmes  Parkin,  tranHfcrrcd  to  tho  plaintiff  Kato  Ann 
Parkin,  by  which  tho  house  and  premises,  No.  9  ficavor  Hall  Terrace,  port  of 
Cadastral  No.  1154,  St.  Antoino  ward,  was  specially  bypotheoatod,  tho  same  being 
duly  registered. 

The  respondent  Corse  thereupon  sued  tho  now  appellants,  special  Icgateoa  of 
tho  property  mentioned  under  the  last  will  and  testament  of  Hiram  Seymour, 
to  be  indemnified  from  and  against  the  original  demand  of  Kate  Ann  Parkin, 
alleging  that  the  universal  legatees  under  Hiram  Seymour'6  will  had  notified  not 
to  pay  t^is  debt,  but  to  claim  it  from  the  special  legotees,  the  now  appellants.  They 
refusedlo  take  up  the  fait  et  cattse  of  Corse,  and  pleaded  to  his  action  en  gar- 
untie :  F^ut,  by  demurret-  to  the  effect  that  although,  property  might  be  held 
hypothccarily  for  tho  demand,  yet  in  law  they  were  not  the  garants  of  the  univer- 
.  sal  representatives;  on  the  contrary,  Corse,  as  representing  the  universal  legatees 
was  thoir  garant.  They  further  in  effect  raised  the  same  question  in  a  plea  to 
the  merits,  and  ooneluded  by  a  difen^e  en  fait. ^  „  . 

Issue  was  joined  on  those  pleas,  and  such  admissions  mutually  given  as  to 
bring  u|>  tfa^  question  squarely,  whether  a  particular  legatee  was  bound  pei*son- 
ally  for  a  hypothecary  debt  created  by  the  testator,  pledging  for  its  payment  the 
property  ^he  subject  of  the  special  legacy.  Whether  the  special  legatee  was 
bound  to  support  such  charge  himself  witfaoutr  recourse  against  the  universal 
repre^ntative  of  the  estate,  the  will  of  Seymour  containing  a  customary  mandate 
to  the  executor  that  he  should  pay  all  the  testator's  just  debts.  Th*  Superior 
Court  held  that  the  special  legjiteo  was  so  bound,  and  gave  judgment  against 
Harrington  and  his  children,  who  have  brought  tho  phisent  appeal.  x* 

■    "i  "-a/\:': 

•Dana  une  cause  de  Perriion  &  Perrison,  d6cid6e  en  C^ur  Sup^rieura  &  Qu6l>eo  J» 
18  mars  1882,  asterisk  que  le  UgaUire  universel  est  seal  tebu  des  dettes  hypdth6caire8  sol; 
I'immeuble  16gu6  en  particulier.  ^ 
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ti  !•  flbnoodoU  that  bofore  the  Ci»ll  p«j-       ^  f— 

effect  that  ii-a  thing  SueathedSprSl"^^^^  'T^  ''^  '^  -  ^  "'•' 
for  .  debt  duo  by  th«  Lt«K,r.  or  for  ^J  oh  '.T  "'"'^""•^  "'  hypothccat.  .1 
•ftcr  h«  wiJI  ho  know  affeoted  t ho  «.rl!l  ***  "'''°''  •'"""•  ^^o">  or 

the  other  proporty.  and  inal^^l^^^^^^^^^^^^ 

property  bcquoathod.  ,«„.„«  A.wr,!r„  '" .  ''^»^'''««"J'  <"»i»«  .g«in.t  tho 

buto  to  tho  pay^ont  oftho  dobu  a"d  cW«L  1T'"""'  '^'''^'   ^'"'^  «-»'^- 
the  suooession;  ^  *''^'*'^^*''  «"«''  ">  proportion  to  hi.  share  i.. 

Art.  737.  A  legateo>under  coneral  tirt*  .i.»  *  l 

or  univarsai  legatee  for  and  in  rosDeoTof  jR^      "-nta.nod  .gainst  the  heit^ 

included  in  his  8har«.  beeome.  subTaXn  .lUh     T^  "'^°  *'*''  iinmoreablo 
the  other  eo-heirs  or  oo-logatees  tS'^i:^"       "'^"^  of  the  ereditor  .gainst 

.gainst  those  who  take  theBu«^«riob.  T^^l^^^^^T  k"'  '"  '*^"««'       ' 
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bound  pononnllj  bat  only  hypothaQorily  in  no  f«r  ah  ih«  -.(ibjoot  of  hi«  logioj- 
WM  nffocUid  by  «  hypoUiea  I  think  ir  will  bo  adiuittod  thai  tho  revenal  of  thU 
rul«,  and  tho  adoption  of  th«  ono  raooRiiiiod  by  tho  JudKmenl  of  tho  Huporior 
.  Court  In  thin  cn«o,  holdioR  thopiirlioular  loKatoo  liablo  in  all  oaMt  for  the  pay^ 
uiont  of  tho  hypotheon  nffiHJtlnK  hia  leKiKyr,  without  r«oourM  oKainiit  tho  hair  ^r 
univ<?rBal  logatcc,  would  bo  a  moHt  Htriking  and  oztoniiivo  innofation,  and,  aa 
Boeroa  to  i»o,  would  create  tho  Kfbateat  oonfualon  b  oaUt«fl,  unlcaaaufficicnt  riiloa' 
wore  «Td  down  to  regulate  in  regard  to  tho  oohaequonoM  of  auoh  a  ohahgo,  whlch^ 
might  bo  aaid  to  b«  tho  dcatruotion  of  an  entire  nyntom.airtiplo  and  uniform  m 
undoratood  in  our  law,  wlioro  a  liypotheque  ia  anioro  acccwary  to  n  debt,  and  in 
no  particular  altom  tho  relation  of.tho  debtor  to  tho  orocTitor  oaregarda  poroonal 
liability.  *  .  , 

If  an  entire  ayntcni  is  to  bo  ao  upwit,  and  that  after  being  ao  distinctly  declared 
in  thia  titio  to  aucoeaaiona,  will  It  be  permitted  By  more  inference,  by  tho  uao  of 
equivocal  language,  or  without  auoh  a  clear  and  distioDt  declaration  aa  to  show* 
a  mnnifeat  intention  in  that  regard  by  the  legislotor  7  I  think  not. 

It  Bcema  to  qio  that  tliO  ronsoning  of  tho  learned  Judge  who  pronounced  Hie 
judgment  now  under  review  is  moro  anbtio  and  tngenioua  than  aubHtantial  and 
convincing.  It  aecms  to  me  that  ho  admits  that  the  oz^roxaiona  iisod  by  the  ^ 
oodificra  introductory  of  tho  change  which  ho  adopts  arc  o«iuivocal,  and  that  his 
Tulo  results  from  moro  inference  of  the  intontion.  I  thit(k  those  reasons  unsatis- 
factory to  justify  such  a  swooping  change.  I  wo6ld  require  tho  declaration  of 
t)io  Ij^islator  to  bo  clear,  distinct  and  unequivocal. 

Such  language  was  used  by  the  codiBors  who  oonstruotod  thtf  Cdde  Nnpilcon. 
Art.  1020.  Si  avant  ou  dcpuis  la  chose  l<5gu<$o  a  <5t«S  hypoth^qutf  pour  uno  dctto 
do  la  succession  ou  mflmo  pour  la  dotte  d'un  ti^rs,  ou  si  die  est  gr^vdcd'uua  usu- 
fruit,  oclui  qui  doit  acquiltorlo  logsn'est  point  tcnu  do  la  d^gagor  A  moins  qu'il 
n'ait  <5t6  chargd  do  la  fuiro  par  uno  dispositioi^  cxprcsBo  du  tcstoteur: 

Art.  889  of  our  own  Civil  CoddT     If  before  or  siAce  the  will  the  immoveable  , 
bequeathed  hove  been  hypothecated  for  a  debt  of  the  testator  remaining  still  due, 
or  even  for  tho  debt  of  a  third  porson,  whether  it  was  known  or  not  16  the  toS' 
tutor,  tho  heir  or  tho  universal,  logoteo,  or  the  legatee  by  general  title,  is  not 
bound  to  discharge  tho  hypothoo*unles8  he  is  obliged  to  do  so  by  tho  will. 

In  reading  thia  Article  witli  Art.  741,  it  would  be  supposed  that  thoy  exhibit 
a  direct  contradiction  of  ono  another,  unless  some  moans  werofout^d  to  reconcile 
them  and  give  them  both  reasonable  effect.  Such  reconciliation  f  not  attempted 
by  the  Hon^udgo  who  rendered"  the  judgment  of  the  Court  below,  but  by  an 
ingenious  reasoning  he  lias  attempted  to  give  an  interpretotion  fo  Art.  889  whiofi 
does  not  reconcile  it  with  Ar^.  741,  but  reduces  the  last-named  article  fo  be  "" 
wholly  without  effect,  for  it  is,  in  vain  to  say  that  Art.  741  excepts  the  case  of 
th^  particular  Ibgatee  not  being  liablo.because  889,.  according  to  ^o  learned 
Judge,  wouldrmoke  him  liable  in  all  cases.  "  Is  not  liable  "  in  Art.  7*1  evidently 
means  for  which  the  particular  legatee  is  not  bound  personally ;  if  so,  the  learned 
Judge's  interpretation  of  Art.  889  leaves  Art.  741  to  remain  a  complete  eontra- ' 
diction  of  it.     This  supposed  contradiction  was  by  some  jtirists  inferred  from 
the  Arts.  871,  874, 1024,  and  1020  of  tho  Code  Napoleon,  Iienoe  the  remarks  of 
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^oouRT  OP  qmma  bench,  isai.  '  .95- 

""'■^''^  J"'  2 'P-  334.  .nd  IJ.„rd  ,o.  T-i  ;  2  «  3  N«  fl   K  .  ,.         " 

pcrooived  that  th«M  luthoM  k.J  k-\  i  iT        '  '^  ^'  ^®-  "  i  «>»»  h  wm  Aaiokly 

rrou.  U,«  hypothec  Zh.to^^tZTtJ'''  '" '"""^  """«  •^'•""•"'"S 

h-d.^rued^r^i,':^;:^:,,t^,^^i^^^^^^^^^^^ 

2  Mourlon  p.  2,3,  No    43^    p   m    it   Z"    *'  ""'  ""'  P'  ^«'  ^^  ««J 
T«t.  T.  1  p.  686  R«D  rZ/i  ;  X     ^^^'  ^-  '^'  *•  ^^^'  ««"''•'■.  Don.  & 

iu.po«iibIc  for  tho  cmlitor  tocondl  '^\^''"^,f.  'h*  t«-tator,  rendered  it    . 
heir  oruniver..!  legH^ZlTZ      "T  \  'T"""""^  "^tioa  .g.i„t  the 
equivalent  term..  ZhTCrlv^th^^r    '"  T  ""'^''''''  """""  ^''•^"•°'»  '^ 

00  hanger  continued  to  hold  the  proper 'it  l.lll.«     .  '^^  '"«'*'*" 

-pproprittie  teru.B  than  thoa*^irnW  ^'     .        '!  u  '''®°"'*  '"  °^°«»^«  ««»'• 
Jt»dge  of  the  Court  belowlttir  '  7    ""  f '•yP«"'.i.,«e.  ^  The  learned     . 
responsable  de  l«  det^hv'l^r'  "'''?T'^  "•««  ^ords  to  mean,  n^Ht  paa 
flpd  no  warrant.  ''^P«*'>'^«"™'  «»  enfreiy  diffen3nt  thing  for  which  I  cTa 

used  in  the  cCle  n/^o  ' ''^^^^^^  •«  q«e.t.on^  uiK-d  are  identical  with  tho«..   ^ 
qur  d«it  ^eoHirr  le  1^  "li"  iT  •^'"*  ^"'  ^'^' '  *'  '^«"*-  *»"»  "-elul 

IcgswaanotHndde"      ' '^^^  «t ,coui ' qui  doit  .cquitter  ij  . 

over  ty  him  of  the  thbXalth        1^^"'  "'^P°"»«^q»'^befpw  the  delivery       ^ 
Euglish  by  the  LouiU;«c^ir«  h  iri;''  "  '"*'  ''"^  *''*'  *'*'"'•«<>"  "^  ' 
>und  to  Lharg:  tHi^^lX^T  ^^.J^l  ^^T^  "  ^  ^^    ^ ' 
meaning  under  the  F«n«h  ^^TZl'    .»>»' »f  ^*  ^i.  dear^V  «  to  ita 
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meaning  under  the  French  tLt  ihr««jr  '  ."•'"  "  "  '"  ''"*^^«*  m  to  its 
fiers  meant  the  reve  Jb>  th^  ;,r;2rnT'  '"  ^  '"''^  •*•"-«.¥  »»'  ^o^i- 
it  i-  to  bo  borne  in  minj  I    thrSi?     *"^'.^''"««  '^'  ""W^O."  Again, 

could  not  be  bound  in  »  h,n«»i..         T''     ,         ^h^  he,, or.nniv6rB«l  legatee 
which  i.u  not  to  h>  dS«ht™J  S.i    r?       '  "'*  '°  ■■"  PMi*«ion,  and 

..■e,u.«icdJMg..ge,  Md  to  dMhi.  Il»i»,li..l.,l«^  „^„.,|j. 
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Bill 


Coram  Monk,  J.,  Ramsav,  J.,  Tessier,  J..  Caoss.  J.,  Baby,  J. 

'  No.  216. 


LA  BANQDE  JACQUES  OARTIER, 


AMD 


Appellant; 


MARIE  ANNE  GIRALDI  et  vir,  et  al., 


i   « 


_         -  RESPONDINTa. 

,.  .  generally,  B.  and  others  calTSy  TueT,  e  ZT  °  '"  '^'""  "'  *'"' ''™'""'"  "^ *• 
^  ti^Bits,  on  the  ground  that  a  Dortloif  ofLw  I     .         .,   '*""''''"  »  P™P<"-"on  of  such  de- 

«™pl.,«  par  W,„c  d.  de„.  «.»»,i«  dta!i„c.a,,  «,„,,,  ^  „,S„b ' 

.     Le8'intiin&  ont  all^gue  les  fahk  comme  suit  • 
xFeu  S^rafino  Giraldi  a  eu  deox  femni»9;  h 


premiere  Mario  Amiu  Boa 


ivr^.m^  ^^J  ^Mai:in»x  1'  ronrrTn>>^  .MUioUjli,  by  t|,..  ..l,)  U^  m  mipIi  a  .-ii-..',  tli«. 
hfiror  uiiivefMl  \t^»iie*>  ini»(ht  not  »m  Uiurxl  for  nudi  an  unknown  oharK*,  J«t  iU 
adjiMtmant  might  affect  pmpArtjr  falling  to  him  in  iho  attccoiMinn. 

fti«  Cod*  Napoleon  followed  by  tiM  Codtof  Ix)aliiiana  abotiahed  th«  diatla«tion 
between  hypothwM  known  to  the  leaUtoi^  and  thoM  unknown  to  him  affeeting  th« 
particular  leg^'y.  but  eatabiiahtHl  tha  distinction  betwiwn  aimply  diaoharKing  the 
hypothec,  that  ia,  diacharging  IIm  thing  be<|uoathe<i  Iwforo  or  upon  iU  delivery 
to  the  particular  lf>gate«,and  paying  the  debt,  holding  that  in  nailbcr  OMa  waa  the 
heir  or  uni»«ninl  logntce  at  the  time  boundto  liberate  the  thing  ber(ueathod  from 
tho  hypothec  affecting  itj  but  thia  did  not  prevent  the  heir  or  uniremal  legatee  being 
botin^,  if  the  deb<  waa  one  due  by  the  auooemiion,  to  pay  it  when  it  fell  due,  and 
%8a  duly  dcmand«d)tho  aame  ••  any  other  debt  of  the  lucoeaaion,  whether  aecured 
b/Tiypothco  or  not.)  Our  Code  adopted  the  tamo  rulea,  but  it  went  further,  it 
tboliahca  altogotherjthe  iUlivranee  tie  Ugi,  and  thereby  made  it  impoaaible  that 
~tb«  h«ir  <fr  aniTenaT  legatee  could  in  any  oaae  be  called  upon  by  a  hypothecary 
»  atftion  to  anaver  for/a  hypothea  on  the  particular  legacy,  beoauiethcaeiiin  by  law 
testa  in  the  particular  li>g«Cee,.and  the  heir  or  universal  legatee  never  having  bad 
poruMioQ  of  tho  lulyect  of  tho  legacy  could  not  bo  liable  to  a  hypothecary  action 
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doa^Jsom;         '  P""'  ''"'  "^^""^^  ">"  fi'«  Alexis  GW^l'undes 

Henrietta  Sen  Jlsainairel  '^««1  oliJ^^U  i,stitu.  Dam, 

Hen.eUeSe„.ca, Xrdir   Zl^^^^^^^^^  Da^^ 

reju  dcriinl  Belle  nolain>  «.,  .       ™''  7  '"  ■""  '™9,  lainiint  on  teslaoeot 

Gin.MU  I.  ch.,ge"  r  mfdf ",    h  "  .'""*'*■  »  •»°  «"•  S^""™ 
chn.,,  le,  bien.  iLbS  dtTI.tet""'"       "°'°"'°  ^  "°°  ''=*^  »  '^  - 

ses  cr&nciers  rdunis  en  a««.mKL  ?  '     ^"'  unampiement  resolu  par 


"iTTTrnnnr         a^^-i^ '^'^""rrewiettt  dfipos^s  dans  la  Banqael^^^ 
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^i 


ihj 


C-.OU.  wbicl.  wcr.  both  Lbl.  to  th«Z  hvt,7"'*7  T '"«  '"  ""'  '««• 

'i-  of  t,.«  ,„„.]!,:«  JuTu  reel.'::  ':t'  i"  "^"^  •«  ^"-  •  «•- 

»»>«  hypothec  i.  ,  new  «L..,y  '^^  '"|U.d.t.on   of  tho  debt  whoreof 

Tho  aotuiil  diffcrcnoe  in  tbo  r....it      l  . 

f«t  l,,po.l,«»  .loci      ,,,„  r*   ^•^'"  l-  "7  lll"r.W  from  r«,.„,.ibi|i„ 

•»•.",  ".bk  ..d  J.  .,2      "  Irkl:  "  ■"•  '-'""  •"  "«  f' 
I»lerp„,  „  ,„.  ,11,    .       o,„  '  *   ...  ?"*'"  '"'"  "  W- 

i.u..,  ..d  „,„'..  b.eii.tlif,';,'*"- '« '■■  -^  '"^  »r  ..~-i«»  «„.,„ 


^'vaavmvAi^      V|V#      KJ» 


^-. 


Giraldi  ne  sont  pas  en  cause. 
^  Pour  ryucontrer  cette  derniere  objection,  l^ft  reprdsentants  juridiques  de  S. 
Giraldi  ont  ^te. mis  en  cause,  savoir,  Frs.  Sondcal,  exdcuteur  testamontaire  de  feu 
Henrictte  Seii^eal,  legataire  univorsel  en  usufruit  de  S.  Giraldi  et  cur.ifcur  A  la 
substitution  crd^e  en  faveur  des  entants  de  leu  Baptiste  Sdrafino  Gir.ildi  l<5.'a- 
taire  en  propridtd.  Tr.  Scndeal  intervient  et  d,5clare  nc  pas  contester  les  droits 
des  heritiers  Bosna. 

Disons  de  suite  que  Henriette  Sen^cal  n'a  ncceptd  la  succession  S.  Giraldi 
que  sous  h6n6Gce  d'inventaire,  operant  par  la  une  separation  de  patriu.oines,  de 
mani^re  a  c6  que  Henriette  Sendcal  „e  soit  pas  rcsi,onsable  soit  en  son  non.  ou 
comme  reprdsentant  Giraldi  fils,  ce-ssionnaire  d'unejdes  hdritieies  Bosha.  des 
dettes  de  Giraldi,  pere.  '^     i 

IlTie  rested  done  que  la  prineipale  objection,  c'cst  loa  que  ccs  deniers  ont  6ti 
d^posds  au  nou.   de  la  sueceasion  S.  Giraldi,  niais ;  par  qui,  par  L.  Guin.oni 
niandataire  de  la  fianque,  et  si  Guimond  savait  oi  prouve  que  partie  de  ciis 
denters  appartcnait  aux  bdritiers  Bosna,  la  connaissance  de  Guimond  dcvienl/la 
connaiss^nce  de  la  Banque,  qui  est  lo  mandant.     Code  C.  1727,  1729,  ITSiJ. 

Or  quelle  esyt  la  preuve  sur  ces  faits :  '  '         r 

_.  lo.  Le  proct^s.verbal  de  I'assenibl^e  du  15  inars  1870  prouve  Ic  mand/t  de 
Guiuiond  par  les  crfoncicrs  de  Giraldi,  dont  k  Banque  Jacuues-Carticr/dtait 
la  priucipalc  crdancidre.  / 

2o.  Le  t^nmignage  de  H.  Cott^,  caissier  do  la  Banque.  J    ' 

"  Question.— Madame   Henriette  Sen^cal  faisait^lle  quelqu^  qJioso  ^e  Sou 


f\ 


.  .  »'>~iy»i^  qw»\H»  laca.  ittv  m  now  lurti  lo  p.  143  of 

th«ir  Ifth  R«port,  Me.  III.,  Of  PiyMQl  of  Dtbii.     R.ftrrinR  lo  Art  137  #r 
their  RepoK,  Til.  of  Suow«.ion.,  being  Arf.  735  of  th«  Cod*.  Ihoy  r«iMrb : 
Thi«  Mticle,  Ahioh  ia  adopted  inMoid  of  Aria.  870  tnd  R71  of  th«  Code  Napoleon 
is  •  auiimiary  of  Arta.  332,  333  and  334  of  tha  Cuatom  of  r».ri«,  which  rrlalo 
all  thro«  to  th«  pajriii«nt  of  the  debu  of  the  aucccaaiiHi.    It  gifM  an  enihiM(ation 
of  thoM^  who  are  bound  to  pay  lh.««..  debu ;  they  arc,  flr»t,  the  heir,  If  he  alone  W 
called  to  the  aucoe#on  ;  neit,  the  univeraal  legatee,  who,  aooordiDg  to  the  prb. 
cipica  adopted  bj  the  eommiaaionera,  ia  Id  all  reapeota  loco  heredu,  or  rather  i* 
himaelf  an  appointed  heir,  having  all  the  powers  and  being  subject  to  all  th« 
obligations  of  the  legitimate  heir.     The  uniTorwl  hvatoc,  like  the  heir,  taking 
alon«  the  whole  of  the  properly,  in  liable  for  all  the  debt*.     The  Idgatoe'by  uoi- 
wrsal  title  receiving  only  a  portion  bf  the  property,  is  only  Uable  for  a  porUoo 
of  the  debts,  proportionate  to  the  benefit  he  derives. 

Am  rrgarJa  M«  particular  legatee,  A«  is  in  no  manner  Imund  unleta  it  be 
hypothtcarUy,  and  in  cate  the  otiur  property  be  intuj^icient  to  pay  the 
debte,  ^ 


.  ,./ 


Q—De  quoi  provenalent  CCS  recettes  ? 
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iSosna,  elle  no  Test  pas,  olle  auralt  encore  une  tonne  defense,  si  elle  eut  fait 
•I'lelqu'avance  sur  le  cr<?.lit.de  ces  depSts,  elle  n'en  a  faitaucun;  s'en  tient- 
clle  donc'a  cet  adage,  ce  qui  est  bon  ji  recevoir  est  bon  a  garder. 

La  Banquc  n'a  fait  aucune  picuve  quelconque,  elle  a  seuleinfint  produit  une 
reddition  de  eompte  de  1872  par  Ilenriette  Seh^cal  aux  hiJritiers  Bosna  ;  cette 
rcddition  de  eompte  a  6ie  evideinment  fai^  sous  I'inspiration  des  offioiers  de  c'ette 
Banque,  niais  si  cela  a  une  signification  pourle  pass^  avant  1872,  ccla  n'en  peut 
avo.r  pour  le  temps  de  1872  i.  1874;  il  est  alors  evident  que  le  prinuipc  da 
jugement  «  quo  est  fondd  en  loi  a  en  ^quit^,  supports  par  la  preuve,  et  que  s'il 
y  a  quelque  chose  H  i<5duire  sur  le  jugement  il  reste  encore  un  fort  montaVit  en 
faveur  des  h^ritiers  Bosna  les  intimes  en  cette  cause.  L'int^rSt  sur  la  balance 
est  exigible  en  vertu  de  I'article  1714  du  Code  Civil.  Je  suis  done  obligd  de 
diflKrer  d'avis  d'avec  le  jugement  donn^  par  la  majorite  de  cette  Cour. 

Cr6s8,  J.  -On  the  8th  January,1821,  the  late  Scrafino  Giraldi  married  Marie 
Ann  Bosna  under  the  Mjime  de  conMunaute.  There  was  issue  of  this  marriage 
three  daughters,  Marie  Ann  Giraldi,  now  one  of  the  respondents,  Julie  Giraldi, 
who\afterward8  married  Alexis  Giard,"and  Eliza  Giraldi. 

Mary  Ann  Bosna  died  29th  /anuary,  1841,  and  Serafino  Giraldi  wa» 
appointed  3rd  March,  1841,  tutor  to  his  minor  children.  He  afterwards 
married  Dame  Henriette  Senecal.  They  had  a  son  born  of  this  marriage 
named  Serafino  Giraldi.  | 

Julie  Giraldi,  wife  of  A.  Giard,  died  12th  March,  1845,  leaving  a  son,  AlexiB 
Giarj,  who  now  represeats  her,  and  ia  one  of  tli«    " 


"•''.-■-■J 
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eiici  an  to  ihfl  m).Mir»d  „i  il.r  «,vpr«l  cliiwoBof  rcpnacnUlivflji  who  am  uol  liabU 
for  lh«  d«bta  eUi««d  f>om  th«B,  m  •iainat  their  oo-rtprwMntatim  who  ar« 
Uabl«  for  th«m,  and  ihU  rteoarM  la  McroiMd  arcording  to  the  r«l«<u«ppli<)abl« 
to  warrantiw.  <»^ 

It  U  prop«r  to  remark  hero,,  that  th«M  (bar  ArtJol«adlf«r  materially  fVnm  (he 
eorreepofldinK  ArUelaa  870.  8^1,  872,  and  874,  of  the  Frmich  Code;  the  pried- 
pal  difference  oonaiating  In  the  addition  of  the  woHa,  "  for  which  he  (that  ia, 
the  apeoial  legatee)  Unot  liable,"  in  Article  741,  which  are  not  to  be  found  in 
Artiele  874  of  the  Frelioh  Code.  Thia  makee  it  clear  that,  under  our  law,  there 
ere  oaeei'in  wkieh  theapecial  legatee  ia  liable  for  the  hypotheearj  olaiwa  afleet- 
ingthe  immoveable  property  cumpriaed  in  hia  bequoat,  and  which  ho  munt  dla- 
oharge  without  reoourae. 

There  ii  nothing  now  in  thoM  rulea  ;  they  were  the  aame  under  the  old  law 
end  are  the  aame  under  the  French  Code,  alihi>ugh,  owing  to  the  addition  in 
Article  741,  which  we  have  juat  noticed,  the  cane  In  which  the  apcoial  legatee 
can  have  hia  recourae,  when  aued  for  an  hypothecary  claim,  ia  more  clearly  defln- 
ed,  and  ia  limited  to  the  oaae  where  h^  ia  aot  bimaelf  Uable  for  auob  hypothe- 
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,_^K<t3i£i4  ^  t'^mi^kik'ii  iM^'" 


the  first  wife'8  decease  and  tLrpJ  '(."""P""^  ''^^  estate  acquired  prior  to 
•«he  transnaitted  toL  cMl^  t:  H  '"'  t  ""  ""'"^  ''^'  ^—'ty  which 
•  informed  of  these  rights   Snc^/e'r  "7  't"^^  "'"'"'  ^« ''-^  »>«- 

beioo^d  e«.usive,  to  thet^io::;^::  ot,^  ri^ ''-'-'' 

■        Henriette  S.n^al,  on  .r "th  0^    iT:?'  *''  ^^'f  «-««"«  «'-W'- 

b.  her  account  .howid  a  ^^.::^^tij^i:z::::' ''' ''- «-"-'  -^ 

«»fter  deduction  Jade  rer;2'"''"*^  which  pertained  to  the1.eirs  Bosna 

aistence.  ""*  *^"''  ***«''«>»  "» •'«'■  owtf  pleasure  for  her  sub- 

The  property  was  sold  by licitation  in  1874     Tl,o  nr„„     .      -• 
w  question  in  this  suit.  ®  proceeds  ot  it  are  not  noir 

The  clain,  of  the  Bank  against  the  estate  is  upwards  of  $40  000 

They  contend  that  th.!  ,  '^^^"'""^  "P '*'" '»'"'«*'°°  of  their  liability 


11,  for  whom  she  was  administrator, 


"^  of  th#  phr.«ol«K.  of  oHin«r7l!L  t  " '^''''  *"  "••'• 

"Of...  Cod^rn  If^r^'i^?;  l";S;^^^^^^^^  ^-^-^  «33c  (oow  (S^^ 

"  '-0  junnu  to  f.  SoJ^yCit^J^i      1 '^"  f""*"'  ^"^•'  '"•'-  "^ 
"  t^^ator  be  cprcJirtl.  Itt,^'~'  '^-'  •"•'-  ^''-  '»'-»*«>  of  th. 
Th«  general  rule  here  referred  to  !■  tl..»  .i.    i.  '^ 

«o;i»r  j.™ia,  .„<,  ,H,  Cod.  u'llt:'',^--' »'•'•■'  '•'°"«-  " 

«»lr»r,  intonlU  u  o.pr««cJ  •"  «  «>  in  dl  ciM,  .^pt  .hn  . 

b^"  :i«;°' ■  1^"  '.h,;°  t  :i  t-  "™i"  "*•«'  •»•  •^ '« « b.„ ' 

'•tK«.,.d'f.r.J.bllrr.tl,^,'"";'"'"  '"'•"■  Pi'-'K'd  .r  h,p^ 


when  convenience  requires.  -•  -  •  ' :    r     ' 

There  is  no  proof  in  the  present  case  to  put  thb  deposits  of  the  Oiraldi  estate 
on  a  diflPercnt  footing  from  ordinary  deposits.     There  is  no  agreement  proved  to 
i    allow  interest  on  them,  no  legal  right  has  therefore  been  shown  to  recover  interest 
prior  to  the  judicial  deuiiind. 

As  regards  the  obligations  of  the  Bank  respecting  the  deposit,  they  are  bound 
to  restore  it  to  the  party  by  whom  it  is  made.  It  is  not  their  l)U8incss  to  inquire 
whether  or  not  such  party  was  the  rightful  owner,  so  that  whether  such  deposit 
includes  monies  .belonging  to  other  parties,  or  is  wholly  composed  of  monies  which 
the  depositor  has  borrowed  or  has  collected  for  others,  or  even  has  wrongfully 
obtained,  the  Bank  are  bound  to  look  upon  the  actual  depositor  as  the  owner  of 
the  money  "and  as  controlling  the  account.     It  does  not  follow  from  this  that  an 
actual  owner  of  funds  deposited  by,  another  could  not  claim  from  the  Bank  the 
amount  deposited   by  making,  the  actual  depositor  party  to  his  demand,  but  in  - 
that  case  the  claim  would  be  subjelut  to  all  the  equities  which  had  accrued  to  the- 
Bank  up  to  the  time  of  the  claim  being  made,  arid  they  would  have  a  right  to 
avail  themselves  of  all  the  defences  which  up  to  that  -time  they  could  have 
opposed  to  the  actual  depositor.     '- 

As,  I  read  the  evidenc^  it  would -appear  that  the  account  kept  by  the  late 
Sbrafino  Giraldi  was  continued  by  his  wido\(|^  administratrix  of  his  estate,  in  the 
name  of  the  estate  or  succession  Giraldi :  and  Guimond,  who  had  been  manager, 
folr  him,  contipucd  "to  manage  and  collect  for  his  administrator  and  to  deposit  all 


"irr 


>/' 


wu.u.«  t\k^h  h7p..tlie«  b«  known  or  unknown  to  tiM  tt»Utor,  and  (h«a 
proor«d«  to  My  that  ihe  htfir,  or  ihn  univenwl  leKitra.  or  ih«  logMM  by  |i;«n«ral 
till*,  ia  not  bound  to  diaeharK*  aooh  hy|»th«o  ttnltMi  U  U  oblind  lo  do  •»  by 
th«  will.  ' 

The  Ixjffialalur*  having  adopted  tho  rnigjcnHm  of  lh«  oommiwionfln,  tk« 
diatinelinn  between  the  two  elaMim  of  hyp«lh«e«,  (hom  that  were  known  to  (h* 
tiMtaturand  thOM  that  were  unknown  to  him.  haabeea  aboliahed,  and  ihoy  h»f 
all  b«<«n  placed  on  Ihe  Mme  f.ioling.  The  univen«l  legatee  h««i,  however,  been 
rd<.«««l  by  Article  889  lr«m  the  obligation  Incumbent  upon  him  und..r  the  old 
bw  ofdiaeharging  the  hypolheo*  known  to  the  leaUtor,  while  the  apooial  legateo 
haa  not  been  diMhtrR«l  fn.m  that  of  paying  thoee  that  were  not  known  to  tht 
teetntor ;  the  neeoMary  onnaequonce  of  the  ohange  In,  therefor*,  that  all  lh« 
hypothcca,  whether,  known  or  unknown  to  the  tealator,  remain  a  charge  on  th« 
property  ber|uoathed,  and  ar*  to  be  bom*  by  thoM  taking  the  property  undtr 
the  will,  unieaa  otherwiae  ordered  by  th«  will.  , 

The  rule  which  oxiated  before  the  (\»de  waa  not  an  arbitrary  on*.  *  le  w^ 
founded  upon  the  pnaumption  that  the  hypothecs  which  wore  known  to  thfr 
4«*Utor  were  hia  own  debta,  and  for  wbieb  b«  waa  perlonallj  lUble,  while  lh« 


I.n™w  .    A  n.  r, ' ^•^y  «'»«',i"r»  iiaa  an  interest  to  attempt  to 

G  rali^  h       T  r      'J'  ^  P""'""'  H^  ^'^""•^  '^  ''•'•"6  administered  by  Dame 
GnrulA  through  the  good  management  of  ^uimonJ,  and  they  merely  pretended  to"  ' 

7:Zrr   .  ^'"'  t'f ''""  ""^  "•"""g^'uent,  but  we  will  have  an  appointee 

control  over  Gu.mond  an  eolleeting  from  it.     The  oircumstanees  of  Cott^  bein^ 

cashier  and  Cassidy  being  solicitor  made  no  diflFcronoo  as  regardi.  the  Bank 

although  the  creditors  might  have,  on  any  ground;   they  pleas'ed;  thought  t  at 

hey^re  the  most  suitable  persons  to  appoint'  for  the  purpose,  they  were  not 

waTl^""tr'"';  "'  *''  ^"'' '"  "'"^  ^'""'  «f  ""^  other  of  VheLdiL,  and 
thatlnl  "■'«*'«"/''«^/«B-«C"ted  in  supervising  and  giving  theS\advi  e.  and 
that  only  as  creditors  of  the  Giraldi  estate,  and  with  no  view  of  havinXany  deal- 
ingswith  the  Bosna  estate,  p  'avin^rs^y  aeai 

a.l",M?''^''  "iroumsiances,  when  the  Bosna  estate  comes  to  mAke  a  d^and 
against  the  Bank,  the  latter  reasonably  answer:  wego^  no  monies  from  you  \X 
received  in  good  faith  monies  from  the  estate  of  Giraldi-for  these  we  are' It 
accountoble  to  you   •  If  we  had  no  other  interest,  and  you  and  the  Bosna  estal 

We  ohlTT  '^"'"'^''"'"'""^^^^^^^^  we  could  have  no  reason-' 

able  objection  to  account  to  you  for  that  part,  but  we  have  objection  on  two^ 
grounds :  ist.  they  were  deposited  by  the  Giraldi  estate,  which  owedCfar  in  e^^ 

Zle  tt''^?"*J'^'?'.^"''  """'^'^'  "«*'«'*^^  ourselves  not  to  kcepthe 
rt^n     Y!rr.     "'""  n^^'*'  "-""""t  with  all  the  creditors  of  the  tLm! 


ir^hthirir  really  i 


.'  against  the  estate  Giraldi.    When  you  allowed  your 
monies  togointo  thatestate  itwascjuivalent  toaloan  for  oonsumptioD ;  youcarol 


y^T^^T^y  WPMU,  aU  not  b«Umg  t.,  ,h«  t^iUtof '^  '^»*^  *» 


\ 


■''.  .i*ftAl^« 


■■\ 


■\ 


the^rL^fv  'r^K"        '"''  "'''°  '"'^""«-  G-«W' there  remained  aa  part  of 

the  llc^ltnl''T''  ''  ''^  ^^"-^  ^''''  '•"^»  «» »>-  <J-th  she  acceptej 
tue  iegaoy  5<;u5  W«<^ce  (Tmventaire-thu  his  estate  turned  out  to  be  insolvenr 

^z:^:^::^^ri^ ''-  "^'^'-^'  *•>«  widow^Lrio 

l«>ln!f  ^  ♦    r  \    "'*'*'''  •""'""S  any  distinction  between  what  propertv 

account   in  the  hanJ»  of         i "    J      .    *  '''°'*  '"*"''^   ''^  P"'^  '"^o  one 

^25,000,  of  whichl;:d?t:^l\:er„;;'^^^'^^  ™a.i„,  a  ««.  of  over 
biT'Lr  ""'"'"r  ^»y^- ^'^^^^J-  it  »  Baid.  the  action  is  badly 

^n^ed '  tJnn/  T  ""'^  P"^  ''  **"' '"  '"^^  «'™'«^'  ««t»te.  however  repres- 
Tate  aIM^r.f '  ""  '^!  ""'"'''  '*  '^  «"'^'  '^'  »•«•"  of  the  first  Dn.e.  GifaS 
prietjf  the     Tt  ''  ^'^  ""''"''''^  P™P«^»^  ^  »>«  »-<»  »P  '"hit 

rZ  out  of  hi'  '  "'"*''  ""^  ''"''  '''"'''  "'^^  «>•"«  >°  -'i  '»-«» the" 
«Joney  out  of  the  money  assets  of  the  estate 

flenT.wl!^'"*'^  ?!.*  ?  '"''"'''  theamount  awarded  is  too  great  j  that  Dme. 
Uennette  Seneca!  had  accounted  in  1ft75  o„j  *u  *  *i.    t»    .  •"«"■  ^«»e. 

demned  to  pay  interest.  '      ^  that  the  Bank  cannot  be  cou^ 


"wuer  01 


--*=* 


I ?•-;-" »"r».ij  \w»- 


gr-ph  of  Ariiek.  NO.  »hi«l,  (.urpnrt*  lo  .|»|«  (|moM  b«,  Md  lllis  hmj^  ^otImm 

•emnnt  fw  «h«  •irtng.  muuk.  by  whteh  ihtdUlineli^in  m  »o  tiyp..(k««.  Ih.l  »«r« 

kMWi  aiKl  tkoM  ikal  «m  ««kMH*ii  lo  i|>«  t^tnt»,,  »b..li.h«|  by  th«  tm  p«rt  pf 

IM  AHMt,  Mmw  lo  Imv»  bMa  k»|ii  up  i»  tbU  |Mr»K»pli.    Tbk  «i»tak«  b  of  m 

ImpnrttMiilaM  ib«  rMmitraph  ntiKiii  hav*  biwa  l«A  m»t  «ltho«l  attMriiiff  iIm  mlM 

of  UiviaiM  btlVM*  «^h<•tra  knd  (ol«f(at«M,  m  nplninii*!  in  Arti«lM  1 121  anj 

1 1 22.  to  b«  found  b  lk«  ebtpltr  of  Iht  Vtnh  iraalitiK  of  ih«  ill vi.ibjlUy  of  obliyi. 

lloBi.     TWa  bat  |MraKra|.k  U,  bowtrtr,  iaportai^l  in  <J«««ri»ininff«  tbn  inlMw 

pnxatioa  lo  bo  nivm  to  ih«  tnt  fmtt  of  ib«  Arti«l«,     The  praionaion  of  ib«  appal- 

lantai.  thai,  aa  «p«cul  IcKHrw.  ihoy  ara  not  bound  to  p<iy  ih«  deU  afiwlinK  lh« 

•  pcopwty  wbleh  baa  b«<m  b.  <|ii(mihed  to  IbaiA.  or  lo  Ihoao  whom  ibry  rr|>re««nl.  If 

lbi«  wft.  th«  wM^,  ii  w.HiI.1  led  lo  Ihia  •ilraordinary  rMall,  that  »h«n  tho  .pccial 

loRatao  ptmmen  tb«  wbolo  prnprly  b|pnbreali.d.  tho  anivnninl  Ir^atM  baa  to 

pny  Ibo  wbolo  dibl,  wbilo  if  a  iHirlion  of  the  pit)porly  bypolhooatcd  Ro«a  to  th« 

univaraal  IrKatoo  and  a  portion  lo  tb«  apooial  l^^alM,  «aoh  baa  lo  pa;  bia  ahara  of 

lh«  dabt  in  proportion  («>  tba  valaa  of  tba  property  wbiob  h«  poM«akoa;  in  othar 

worda,  whan  tba  univaranl  lagataa  gala  no  part  of  tho  proparly  bypotbaoalod  h* 


uwuer  01  the  monev  hnrl  nln«.j  :» :    *l    t.    .   «    —         '    ""■  "'"  oitogsiDie 
«nd  the  Bank  TacceDtd  ?       A  ^  ^*"]^  ^"'  '*"'  P'^^^"'"''  »*'  '•»«  "^d^'or-, 

the  Bank  that  contused  Z  TI^       r. .     ""  '''"'''  ^"^  *''«'«''"™  ""•' "»  ^-^ 

./ac^o<«„,  of  Dame  Giraldi  can  Jin  ^i  !!  u  ''*  **  »°'*«"ta'>d  how  the 
the  Bank  It  miTL  „  '  J  ^K  /Tl"*^  "' ^''^  "S**"' «f '^^  opposite  party, 
foritap^alrhfliSl^^^^^ 

agent  of  hot?!!  ^t^HT*    K  ""'''  """'"''  ""^  *^«  «"'»«  ?«'«»»  ^e  the 
Th^nr  ■  ""  °ot  to  be  presumed.     I  am  to  reverse  • 

The  fo«ow,„g  was  the  judgment  of  the  Court :-  * 

The  Court  *  *  *  '  • 

ceased  to  be  niad^  »n<l  »».«♦      *i      v^      .  ""^  after  the  deposits  had 


s;hjj 


«^.^-.^Brokrinn^(«-«nrMrdcrediti,rsfere  the 


r"^ 


of  the  said  deposits; 


amount 


Jy&-A'— ■- 


-l-rj 


•••  "iNto  dt  h  •««h»wo«.  w,„  o..or  1.  ZT.    J.    ^^  "^  •«»U«««l  pour 

ir-lo.  .-  .«bj«,.  L  dL  t  .hV^"  '^  •»'H|.fc,.,i^  „  ^,^  ^,^ 
<-«>^  «-  .0  «,f...  ,fi,  ,«•..! wt/.vtl^^^^  ."=^'*  "'•*"'  »''•-•'  ' 


/ 


^B>  ''' 

i 

M  ''fH 

^^■L' 

y 

Hi 

1 

Wr 

^J 

I 


s 


tefcji^tf  4i.  ik.'t^l      1« 


Lc8  chapeaux  furont  effcotivcnient  saisig  ot  oonfids  A  uD»gardien 
Entre  uuires  '"W  ii  I'encoutro  de  cetteBaisio-rovendioatioDJe  d^fendeur 
2  attaquu  leB  cone  u8io/.s  coa„„e  iueuffi,„„to»  et  iUegales,  parce  que  le  deman 

aitcta"rr  bJ  d^r"'""'  ^''^^  *»"'■•  "''^'^  p-^  "^«-»™  -^'o^'^^  ^^^^ 

alternative  le  but  d^  la  suisie-rovendication  dtant  de  reoouvrer  la  possession  de 
la  chope  elle.|«6me^  non  lo  prix  ou  la  valeur  de  cette  chose ;  et  7ZZ  de 

Aallbt  ,^7:  P""'^  ,""'^. «'  *f  •""•«»  «t  "P--^"  *voir  d^libert.  declare  bonne  et 
/ r  r  J  .       r^'"'''"""""  ^"'*'  *"  '*  possession  du  d^fendeur;  annule  la 

/    ,  lea  lui  restituer ;  le  tout  avec  d^pens."  /«6w««»t  a 

Tn   Tt'A  ,     *  Saisie-revendicatibn'taaintenue. 

J.  (r.  U  Amour,  proo.  du  d^mandeur. 


(J.G.D.) 


,     T 


"■^^ 


a,<-. 


'\ 


ArWb  U«#.  •••«I»*<«'>1  ••>  >*ff*m    iko  .>(<!    t«b,  lltaiy    ki»f«  MM.1   lU  •.,r4* 


-hr 

■MAtllR  M  lb<M«  ««a  i«  .\r(Mtt  14«.  «»4  nifcf  l«  llM  |M|IIM«tl>/  Ik*  «1«||||  aM 
Ml  MffViy  !•  Ikt   MwUtI  of  dM  kjrpMllM^      |l  Mf    tlw  U  v^kM.  If   Attkk 

M9  «>fily  tpi^M  lo  ilMiiyimikU  ••«l  iM«  to  iIm  iMk,  wImi  wwttM  M  iIm  mm*. 
btf  of  1^  ikint  pira|(ra|ik,  wfiUk  cimmI*  of  Jit i.l.iN,  wIm«|  pfi)|Mirj(«t  htlMflM 
lo  lk«  Mt  or  «ii(f«fMl  |tfK»tM  aM  p«opnt*«  kntwHIinK  to  l^  ipuJU  li^Mtt 
w«  .«M(.4  bf  ik«  MiM  kipoikMr  li  to  ■  wwit^kMNra  ptiMrfpto  of  o«ir  to* 
Ikat  lh«  hypotketi  U  indivUikin,  tvtn  wHmn   iIm  t)«k«  to  4tftoikto.     Tko  VOtA 

•ftfiy  to  lkt>  <l«kt  and  not  to  ika  kfpolkM 
C«i«l«  of  I<rnii«t,ina  h«4  alw  liMn  oiiec|    lo  aho*  Ikol 

tko  nk  fnniHmfn  in  FrMboo  to  •!«>  *p|.li<^r  tt...J«  ik«  l<««itotoiM  OkIo.  Ii  to 
4iMNit  lo  MJ  what  U  ik«  fntiim  rula<  In  [^iai>.i^o.  ArfMo  1611  to  no*  >k« 
MM  M  Ar>t«to  load  ..r  Ik*  fnlUk  Co<to,  iRMwiMk  M  il  mmlj  prnfidMi  (Hr 
IkokypolkMi  irvotod  bj  Iko  ImUIot.  tfirf  li  to  rfoito  probtbl^  ik.i,  m  Arttoto 
1020,  il  nMr^y  appIlM  to  Iko  diHmmnt^d*  l^,,  mtHtk  aliil  oitoto  in  I^ratoioM. 
Tktm  aw,  kowom,  l«o  <ifkor  ArltolM  in  Mm  {.oudUana  Cod*  kaving  •  dirool 
bMriog  ufoo  ottr  (|«i«»tian,  lk«j^ri<  •a'^fullova^ 

*  •  ■         "\. 


'  divlatoa  "  mmi  ikorvfotw 
^TWAHtotolSniofiko 


'■'hi 


\ 


refund-accepter  Iode»„„do^r^t    »    ^"-P^rt^^  po«r    I'occaaion.  oo  q„e 

convenu:  de  la.  saiaie-revendic  L  ^TlJ" '^  P»^er  le  prix 

•  Peaux  et  conclusions  demandanuCn^  r      .     '*"'  '"  P""^^"'""  d««  ^iu  cha- 

■        I^«  -"-futplaid^el  „S     t^^     r'^P^^^^  '-♦''• 

"on  Honoeur  le  Jugo  Lafram^t  .1 1  I'^T'""'  ''^''  ^"  ^""'-  P'^^^do  par 
;-l  oe  l.«iei.e  prViaaW  tX:^^^^^^^^  vente,  ddclara  ,e  do.and^ 
dcur  sans  a«c«ne  autre  alternatWe  TIs  ^ Jl^       ?.  "*  '"""^"""'*  ^«  'J^fi"'- 

i5n  ddpit  de  ce  jugement  T'^'J  a        ?      "*""'    ^^"*«  P-  120.) 
Posao^^^p  des  dits  Tper',        ^f  r^^''?  '"7'"  ^"^  "'"^"'  ^  «^-''  '* 
f v™&n.     De  la.  rcNgle  contre  eux.  et  chaoJ   dT     "  '"  "''""''  '«"'«'"«»*  '« 
™.nts«,„s)poi„ed'cn,priso„„oa.en,a,^si  qu'ils  lusscnt  con- 

d  autres  de  scmblubles  quality  et  valeur  °""""^'"'  "*^  chapeaux  ou 

ila  rdpondirpnt  toparement  a  la  rdgle 
f  T/l/?f  *? ''P""^' '«  ^^'•^''deur  alMguait . 
^^^  Que,ar.g,eoW  .t.  pr^,d^, aWaf.oeioo U„i  slgnifi^epe^^^^ 

ae^emitpaB<}n,ancr.  "^""^."""^"'"gepogrgaoi  telle jrtgle 


« 


••"-'^1  •n^.u-a        '^       ^  "•  "»***'  N»^  a»^«14  U  p^  fc,  lU 

<^M«  lk«  k«Mlr«Hg  «r  Ihto  MM  Mff    .Mt.  k        I.  ! 

*f  unj.  i«jd  ii,,,  ,kto  iM«„««  .r^^r  .1^  ^*  ^""i'  '"**  "»•  "»«• 
r-  .h.  r.y«..«.  J\ud.Mr  w::i  t;^,!':;''  -  -^  'i  ^-^^  .^.i 

^-  .o  h.  _,^  J:  ;-j^  ••  -  •-'•^  b,  u..  d,,qL  ^^  ^  ^ 


'  ^^i      u^JUL. 


■■■.*. 


^»r.i„,  Bur  ..  regie  pour  contrai.te  par  oorp»contre  lo  drffcadour  ot  lo  gardieo 
Joseph  Happier,  ex«.,nn6  la  pro«Jduro  et  «mr  d6lib6r«i,  «  annulrf  ot  annule  la 
d.te  riglo  quant  au  ddfendeur,  sans  firais ;  ot  ddolare  U  dito  ri^-lo  absoluo  opatre 
10  dit  Jo«oph  Frappior,  gardicn,  inU  en  oauHo  ;  on  consdquonoe,  ordonno  ail  dit 
Joseph  Frappierde  romotiroj..n,|.Sdi«to.ii.mt  au  dit  demandeur  Ho^  ohapeW 
-avoir :  dii-sept  douiainen  mmjUnx  en  frdne  ;  et  H  ddfuut  par  le  dit  Joseph 
i-rappier  de  ce  faire.  |a  Cour  ordo.ino>'il  wit  eniprisonnd  duoH  la  prison  com- 
mune de  06  d.etrietJu«qu'Aco  qVifcait  romis  nu  dit  dcmandeur  ses  diU 
^hnpcaux    ou  des  ehapoaux  do  M^blables  qualitd  et  valeur.     Lo  tout   aveo 

J.  O.  D' Amour,  Proc.  du  dcmandAir. 
,  Boutre  et  Joicph,  Vtoes.  du  i^fendlur  ct  du  gardicn. 
^      (J.G.D.)  ^  ' 
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•-JH  tomw  •#  «!,  «,  ^fc,,  1^,  ,fc.,  »,  ^  „^^  «w  .Mifc  ..I  ^«H  I,.  ..  ^ 
"    ,.?  ***'*^.  ••«»•«  b-  •  Mp,Hf  4..IW*,  ««|««»««|  I,  f», 

'  1^1^  •"  •'•r-.  -Ml  .^rv^  ,K,  rr«-fc  «...  «<  u^  u,^  ^, 

«  r»U  «#  ICaflMt  lav  I 

'  "ISr''  'T***'     ''^  •'  klliMih^  llM  W^  WW  Ml 
|>»JI..»l.ll*|  «^prm4l    i«   III  M7  llMl  .iMf.  Ik«  •««4t 

<>f<«i.i.|  nf  iM  i.^«ImMi,.  „4  ^  ,k.  ^,|jj^,  j„^ 
.  *  •«    ln«*HM»    I  wiNiM  P^tt  !•  lie  AM  tf  llM  Olf»  •f 

■••.     IHW  «t  Md  ilM^tlMwgk  iM  nvnl      aofipga"  ««  «m4  b  1^ 


!•  I*  kt  |>rrr.fr.fl 


)     ^ 


^  ^::i::z:::^':^^::r^  ^-i::*^^-^  po.. ,.  ,„„„ 

«•»  cru  A  son  sonnont  quant /l„  n  "re  l^t^'T^"''''' ''"''''*"'«"•«"» '' 

r^Ianicr  pour  obtonir.     Jo  ne  ponw  Z!l'^     f^T""'  *»"'  ""•"■»•««>»  qu'A 
P"'«vor  par  «on  propre  t^moiZ^ )!rZ\       ^^''^  ^'"^^ '''^  ^'^^^^ 
Pennis  au  niarch.nd  de  prouSfn.!!  ?     '        ^'  '""  '^'''"^''  q"'"  »'e«t 
di^-;    Je  n'h<5«ao  done  pasXlue t  il^f'  ''  I'""'""  '^  ^  "-"an-  : 
ct  que  Bon  oction  doit  otre  wnm^  '  "  "''  P"  ^'""'^  "  d<»»«nde 

^r^on/a,ne  rf-  JI/,yV,  p^L  du  demandeur  ^^"o"  wnvoj^e. 

•^•/-  ^^»«>«^  I'roc.  dofddfendcur 

(J.O.D.)  \  ' 
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*-• 


Sl  S2^ ^i      '"^ -' •i*^*'^'''  wivich  i,o„Iyy I  ,.„,  be™  other- 

»^rao  cxt^^nt  it  i,  ^lonneret  reffuir:     It  ijt,.  n.i.scl.ievous  .-ilt,  nnri  this  is  lu.t  as 
S  Z.r      1^    ".  ™ ■      '•^J*''^^'"»"W«.  "nd  the  coma.i.s.ioncr.s,  if  they  ahcrcd 

the^hin^"  r' H^;^^'' ''°"''"  '"  '""  ""'^^  Butish.ctoriiy  answered  by 
hat  «n  n  afrr^'^.       T'"'  "Oadditionnl  comn.ent,     I  n.ai^owever.  ..y 

rfl.B  Art  So  h  HM  "T  "'  "  '^"'"'  "P'"'""  "-^  ^°  ^''«  PropenTtcrpretJtion 
o^^thw  Article  .t  did  not  occur  to  me  that  the  6a««/«  clause  enjoini„„  theexeeu- 
tor  to^pay  the  debts  could  possibly  affect  the  question  before  u  .  The  law  id 
that  to  his  charge.  -I  would  confirm.        -    \  ino  ia«  laiu 

i>.«/r..fc^.^Vfb..ppellan./"''"^^'"^^'^^'^"''*^^  -^ 

.     -RoAemon  <«• /7ee^  for  respondent.  " 

Strachan  Bethunc,  Q.C.,  coxxnml  '  / 

•  (8.B.)        -  ,  : 

COURT  OP  QUEEN'S  BENCH,  1882." 

MONTREAL,  2l8T  MARCH,  1882.  ^''.  ' 

^  Coram  Monk,  J.,  Ramsay,  J.,  TEssrER,  J.,  Caoss,  J.,  Babt,  J.  I 

'  NO.  216. 

f  .  -    "^    ■      ^^  banqde  jacqdes  cartieh 

t-.  ^>--  ...  ■.     .  ,  ■     . 

,;'-  I  ■      -.."■■      '  ,■  AND 

.    v'  "ARIEANXEGIRALDI««ir,rtaA,      - 

■  Respondbnts. 

.  gonemlly.  B.  .„d  others  c^TotZ2  Tue^,  a  Zw  .     '"  '^''""'  theorodlton  o^A. 

^  T,.po8it8,  on  the  ground  that  a  nortioif  of  «,hh         .         .,   '^'°'""  '  P'T*"-"""  of  »uoh  de- 

maternelle  ouvcrte  par  le  d^cds  de  ManV  A  „n«.  n„        .  1  .     ^"°"*^*"'" 

cert,  p„  I.  „„„%  SM„«  G  S  ^^  **  '"  """"""  ''"'°"'* 

rwZ'f  ?■*•  ^''"'•«*»"  "  «»»'  I'te*""-,  d.n>,Ddenl  a  I.  B»,„e  J.c„„.W. 

1:  ^Lt::za:;n°    '"■"''*'°"''  ^« «'"».  ^^p»4 

.     Lesintimfe  ont  all^gue  les  taitk  comma  suit : 
t,  Feu  Stfrafioo  Gtraldi  a  eu  denx  fenmia^ :  h 


Appellant  ; 


•'fV,  «*ij;?sp*' 


^OURT  OF  QUEENS  BENCH,  1882. 


Ill 


ltfd;;]'te  3^17;^^^^^^  """''"^"^  '''"'^''  ''^'''<>  -  1877.    I.  est  luL,  1.^.. 

Hnd 

titraldi  et  vir 

etal. 


ineiiieddc<Jd6  1e31inall869 

«.  pr«„i4„  fe„,;„„,     c«  "„rm  f  ''°>"°"  1"'  "'"i'  «i»«  cn.„  l„i  ., 

'874, «.  d.„„,  i.i.  j,:,::7.w  irr"',"'  r  '■i'''"''™ '"'«» «•"" 

W-....  .n,if;2,t  1^7.:^^.    ""^  '„"°"''^'"'  ■•  2«  i""'i"  184'.    - 
«-••,  Wie  Oi„ldi  :,Si™ISI     '  "™"  """  f ""'  "'"""'  "  ''-»"^- 

W™  do  l«  ««mm„n  J™  u^^^:^,;  °":;?J-'  «  "  f"™  H"  '""....ire  dj.    r 

bion.,  do,  i,„„,„tw  zt:td;L!;r„r°"""'"''  °°"""""'  »""•"""» 

ndiuiniMrt,  K„l;  -  po»sos».oii.  de  om  immeablcs  a  le.  a  to,|„„r, 

dcm.M«„;         '  "'  •""'  ™'  ■""""  «■»  «h  Alexis  Gi.ri.l'„„de. 

S^rafino  Giraldi  cere  nnr«,  „„^  ";'**"*«?  ^«''''»d«oe-testainent; 
reou  devant  Belle  notnir«  «.,  i        i  !       ^  ^'  '^'^sant  an  testament 

8CS  cr^anciers  rtunis  en  «««.™kL  ?  '       "*  "nanunement  resolu  par 


.^il 


J"--' 


:./; 


.pr„,..„r:    -^  4  -.^^Mue  les  a.^nts  provenant  de,  i».n,..M^ 
~iir«,vi:..»ni     ja4HY«,pn«rd«  defunt,  seralgpragpos^s  dans  la  Banque  JaoquMT 
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"7: 


J.i;!^:|rrruert^;;'i<>nP»'«t>cp=.rtn^^^  et  divis^s  entrc  los  creancior«.  au  ;,r*  m/a  do  lour 
GiMliiotvIr   '■<^<''''"'"''»" '•<*''l«'c''vc  contie  la  dhc  succession. 

Ccuc  nsHomblec  doiu  Ic  procos-verbal  oat  produit  nu  dossier  est  un   p<.int 

.mportnnt  dans  cotfc  cause  ;  elio  a  lieu  a  lu^Ranque  Jner,.,e,s-Cartier,  princLle 

crdanciorc  dc  Serafino  Giraldi,  avoc   Ich  autrcs  crdanciers  de  ce  dernier,  ...aia 

les  hentiers  B>^na  n'y  sont   pan  reprdsen.es.     La,  il  est   decide  quo  Louis 

•Guinmnd,  anc.en  I.omme  d'affaires  de  M.  Giraldi,  retirera  les  revcnus  des  Lions 

de  cette  succe^ion  sous  le  controle  et  In  direction  de  H.  Cottd,  caissier  de  cc.te 

Banquo,  et  F.  Cassidy,  avoeat  de  cetiUen.e  bauque.     Gui.nond  s'est  montrd 

.nn  mandata.re  fidele.il  «  royu  tousles  revenus  nou-soulemont  des  biers  de 

Seraph.n6  G.raldi,  mais  de  eeux  des  hdritiers  de  sa  pren.iore  fen.n.e,  Marie 

Bosna,  navo.r  les  enfants  de  cette  dcrnicNre,  den.^ndours  en  cette  instance 

Cest  i>  qu'il  faut  saisir  la  distinction  entre  les  deux  successions,  celle  de 
Sdrafino  Gija  d.,  notoirement  insolvablo,  et  celle  dc  Marie  Bosna,  solvable  et 
nonre?ponsab|c  des  dettes  de  Giraldi. 

^    La  Banque  Vacques-Cartier  par  son  cai.s.sicr  et  son  avoeat,  par  leur  inanda- 
tairc  Guimond  a  recu  ces  revenus  des  hdritiers  Bosna,  etquand  coux-ci  rdclan,ent 
V  ce  qui  leur  appartient,  void  sa  ddfense.        • 

Elleall^gue  que  ces  deniers  ont  dtd  ddpos6s  a  la  Banque  sous  le  nom  de 
succession  &.  Gtraldi,  qu'elle  est  crdanciere  de  Sdraphino  Giraldi  pour  $40  000 
quelle  a  gardd  ce  depot  depuis  1874  sans  le  distribuer,  et  qu'elle  n'est  pas 
tcMue  de  rien  rpmettre   aux  heri.iers   Bosna,  ct   de  plus   les  bdritiprs.de  S; 
|i,'l||  ■  Giraidi  ne  sont  pas  en  cause. 

_  Pour  r9ncontrer  cette  derniere  ol.jection,  1<^  reprdsentants  juridiques  de  S. 
Giraldi  ont  dte. mis  en  cause,  savoir,  F.s.  Sondcal,  exdcuteur  testainentaire  de  leu 
Henriet.c  Sendeal,  leirataire  univorsel  en  usufruit  de  S.  Giraldi  et  curatcur  A  la 
substitution  crdde  en  faveur  des  enlUnts  de  leu  Baptistc  Sdrafirio  Giraldi  Id-a- 
teire  en  propridtd.  Pr.  Scndcal  intervient  et  ddclare  ne  pas  contestcr  les  droits 
des  beritiers  Bosna. 

Bisons  de  suite  (,ue  Hcnriette  Sendeal  n'a  accepfd  la  succession  S  Giraldi 
que  sous  bdndfice  d'inventaire,  opdrant  par  la  une  separation  dc  patrin.oines  de 
mani^re  a  ce  que  Henriette  Sendeal  „e  soit  pas  rcsi,onsabie  soit  en  son  non.  ou 
comme  reprdsentant  Giraldi  fiis,  cessionnaire  d'uneldes  hdritieres  Bosfta  dos 
dettes  de  Giraldi,  pere.  ■».      i  / 

IlTie  restedonc  que  la  principale  objection,  c'est  \oe  que  Cos  deniers  ont  dt^ 
ddposds  au  non.  de  la  succeasion  S.  Giraldi,  mais  ^  par  qui,  par  L.  Guiu.oncI, 
niandataire  de  la  Banque,  et  si  Guiuiond  savait  e«  prouve  que  partie  de  cJs 
demers  appartenait  aux  bdiitiers  Bosna,  la  connaissance  de  Guiuiond  devien  Jla 
connaiss^nce  de  la  Banque,  qui  est  lo  inandant.  Code  C.  1727,  1729,  ITSti. 
Or  quelle  e^  la  preuve  sur  ces  faits :  '  '        7 

.  lo.  Le  procds.verbal  de  Tas-seniblde  du  15  wars  1870  prouve  le  band/t  de 
J;.uiuiO«d  par  les  crdanckrs  de  Giraldi,  dout  la  Banque  Jacqucs-Uarticr/dtait 
.  la  priucipalc  crdancidre.  / 

2o.  Le  tdiuoignage  de  H.  Cott^,  caissier  do  la  Banque.  f 

^'Question—Madame   Henriette  Sendeal  faisait^lle  quelqu7  q|ioso  ^e  son 
.,./..,»*.„        „         ^  '  -oooceruuit-les-aftiires^i 


■^^ 


'^ 


f\ 


-HSv4f>»S2h4Q  j-'v  §i 


/  ,;.    '>tkj»'>!j^»Sf-j",-?^?TwWf-^^ 
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Question  _Con8id^re.-vou8.  vou8-»a„.e,  qu'dll  avait  voU  d,,ib^„„^        J.5t-»Se, 
aires  d'administration  ?  >  ^      '"  avau  vou  d^libdraate  aux  ^  _    and 

uirwdi  et  fit 
etal. 


"  uflFaires  d'administration  ? 

"  •H^ponfie.— Oui,  a  peu  prds." 

3o.  Le  t^ruoignage  de  Louis  Guiinond  • 

^^*  c.«ie.  ..*u  ,e  v.;i:z,s;::;r?"'° """" "" '-  ^"""°  •'"•^»- 

Q.— Etait-oo  l„i  ,„i  rtgljj,  „,„  ^1^,^  , 
Q.— Dequqiprovenaient  cesrecettes?  ]  . 

*-rr  "^^  <■»"■ ''™>  i'«"  »no  ifffeL  ? ' 


/ 


s'  1 


:'*^&4&^ 


1  ,  I-  .     t^     .1-,-^  gT-"^        *  fin  ■>? 


/ 
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<Jlniw"etTlr    "® 
•tal, 


iicnt  4jja  second^  succession ;  naturcllomcnt,  jo  faisais  Ics  ddpOfc.,  sans  fuire 
(Jiffdren>»ni>ai8i!n  prdparant  la  piece  "  B,"  j'ai  fait  cotte  diffiJrenco  do  la 
nouvcllo  ct  do  Taneienno  succession  et  je  n'ai  porJd  quo  lea  recettcs  provcnant 
dcs  propri<5l<5s  de  la  prcmiAro  succdssion.  '• 

;  Q.— Lc8  iminoubles,  ddsicnes  dans  Ja  declaration  on  cotte  cause,  <$tarcnt  des 
imme^les  nppartennnt  n  I'ancicnne  sucQcssion,  of  les  recettcs,  mentionn^cs  A 
la  piece  'f  B,"  provicnnent  dcs  lovers  do  cos  ininieubles? 
R.— Oui.\ 

Q,— Avez-votfs  tonjours  tcnu  vos  comptes  correctement  ? 

R — Oui,  3lT)nslcur., 

Q.— Et  vous  aveXpr(?pard  cctte  piece  "  B  "  avcc  bcaucoup  do  soin  ? 


R. — Oui,  avcc  bcii 


coup  de  soin. 


Q. — Sur  les  livres  (jue  vous  aviez  tonus  ? 
R— Oui.     ' 


V 


\ 


Vojia  la  preuve  clivrement  faite,  quo  cos  revenus  do  I'ancienno  succession, 
f^avoirdes  ht'ritiers  Bdsna,  sont  distincts  de  ceux  de  la  nouvelle  succession, 
8..yoir  la  succession  GHraldi.  C'est  le  toandataire  de  la  Banque  Jacques-Carticr, 
ajrissant  aussi,  si  Ton  veut  commo.  mandataire  des  b<5riticrs  Bosna  ou  de  Hen- 
nttte  Senecal,qui^tablit  quelle  est  la  balance  revenant  aux  heritiers' Bosna, 
r)ourquoi  la  Banquo  refuse-t-elle  do  leur  rcmettre  cela,  en  leur  disant;  vous  aves 
voire  recours  contra  la  succfession  imohahle  de  S<5raphino  Gir.ildi:  recours 
illusoire  coQtre  une  succession  insolvable  I  " 

La  Banque  aurait  une  bonne  ddfense,  si  elk^tait  crdanciere  des  hdritiera 
Bosna,  elle  no  I'e^t  pas,  clle  aurait  encore  une  bonne  defense,  si  elle  eut  fait 
quelqu'avance  .ur  le  crddit^de  ces  depfits,  elle  n'cn  a  faitaucun;  s'en  tient- 
cllo  donc'a  cet  adage,  ce  qui  est  bon  k  recevoir  est  bon  a  garder. 

La  Banque  n'a  fait  aucune  preuve  quelconque,  elle  a  seulemfint  produit  un& 
reddition  do  compte  de  1872  par  Ilenrictte  Sen^cal  aux  hdritiers  Bosna  ;  cotte 
reddition  de  compte  a  ^te  evideinmont  fai^  sous  I'lnspiration  des  officiers  de  cette 
Banque,  niais  si  cela  a  une  signification  pourle  passd  a'vant  1872,  cela  n'en  pout 
avoir  pour  le  temps  de  1872  i.  1874;  il  est  alors  evident  que  lo  principo  da 
jugoment  «  quo  est  fondd  en  loi  et  en  ^quitd,  supports  par  la  preuve,  et  que  s'il 
y  u  quelque  chose  k  idduire  sur  le  jugement  11  reste  encore  un  fort  montaYit  od 
faveur  des  hdritiers  Bosna  les  intin.es  en  cotte  cause.  L'intdrSt  sur  la  balance 
est  exigible  en  vertu  de  I'articlo  1714  du  Code  Civil.  Je  suis  done  obligd  dd 
diff^rer  d'avis  d'avec  le  jugement  donn^  par  la  majorite  de  cette  Cour. 

Cb6s8,  J.  -On  the  8th  January,  1821,  the  late  Scrafino  Giraldi  married  Marie 
Ann  Bosna  under  the  Riyime  de  conimunauU.  There  was  issue  of  this  marriage 
three  daughters,  Marie  Ann  Giraldi,  now  one  of  the  respondents,  Julie  Giraldi, 
who\afterwards  married  Alexis  Giard,  and  Eliza  Giraldi. 

Mary  Ann  Bosna  died  29th  January,  1841,  and  Serafino  Giraldi  was 
appointed  3rd  March,  1841,  tutor  to  his  minor  children.  He  afterwards 
married  Dame  Henriette  Senecal.  They  had  a  son  born  of  this  marriage 
named  Serafino  Giraldi.  j 

Julie  Giraldi,  wife  of  A.  Giard,  died  12th  March,  1845,  leaving  a  son,  Alexis 
Giard.  who  now  represents  her.      *  "  ~ 


rjuui 


iajmeLof-the  plaintiflfe^ 


■'    ^ 


sA:il^.ji  „  tAvj.^- s,,   ^  *.-^  * j-sii^.ni 


«  *% 


,  1 


tntmi, 

■    '    ■  ! 

■»f^i-t,j^r    '»'^j>'ti^'s|3(piBf t 
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Elisa  Giraldi  died  in  Julv  is^oi      '•      ~  " —  ■  ■     '■ — ■ 

«ufruct  of  hor  property  to  her  sten  I^h"^T'     ^^  ""^''^  '^'  be,,ueathcd  the  ,  un.,.a. 
rijfj  ♦«  k„  ..^  .^7  '° "^^ Stepmother,  Henriotte  S^ndoal  „„J \u.  „ •'••"••"^ V"' 


«8urr«ct  of  her  property  to  h;rs.enI;h"^T'     ^^  ""^'""^  '^'  ''«'}"«"*''«'^  »'" 

pnV^-J  to  her  ^tep-bmher  Serafi  ^pTIh- '  1"T'''  ^^"^''''  ""'^  '''^  «««/"•<>  -™ 

"gl.ts  under  th«rwil.  L  his  „      1^^^^^^^  »"--^«  traoaferred'hi«  "-^'^-" 


^^:r^r^;:;^  ?-l''^""j'  i^^^*  '^-^-^  -"■  Hue.thi„;the 

eo  his  son,  SerSfinr^lI'^r  e";^^":rt6f;^""^ 
appqintcd  curator  to  theaubstitntinn  I.  ,    ^'^      ^'  ^""'?""  ^^''^^"^  "»" 

will.  lOn  the  14th  Oct'  ,  7^^  h  ^ "j'P?'':^-  ^  ^'^  ""'"'^d^y  SeraBno  Giraldi's 
succession  sous  hinifiL  Tin^^S^T^        """''''"'^ ''"  '^'^^^"^^'^  »>"«»>«»d*» 

.    ^^^^Z7:Z:^\   t'  ^"-'"^"^^•^o  creditors 
;  should  bo  deposited  in 2  JaZ  S^  H     J       T""""  ""^"'""  *»'«-'>«'«    / 
them  ,..y  rata,  and  that  Uenrlul  s/nt'    H     '  \  ^'-  '''^"'"''''  ^'"^'^^  ""'^nrf 
in  all  Uings  eoncerni„«   U  e  "      te  tf         T  '^"-i^riug  the  estate  sfould  / 
Advocate,  and  of  Hono^Crttni""";''^'''^'  '^  Frs.  0„,«idy,  j, 
Cartier  Bank,  and  UoXd  Col  f    f  ""^  T-  '^'  *""'  ^"''''''^^  »«  «'«  j' .c^W 
creditors.  ^""'  ""'  "^  ^'^^'^^'i  the  Bank  were   the  la.^cst^ 

Oiraldi's  decease.  '         """'"""'^  '<*  '^'^  ^  ^"^  Henriette  S^necal  after 

•ahe  transmitted  toL  clilt^^^^^^^^  ^.  '"^^  ?''«  «»'  -.munit;  which 

'informed  of  these  rights   S/cottl  T        "''  '^"•"  *" '"'^'^  »"'-• 

belonged  e,ol„sivel/to  thefZl^nt^Z  ot  d^  Tft  ^'^  ^'^^'^^ 
The  account  at  the  JaflniiPaP,,.:     „    ,'"'°  ^'™*.  the  father. 

b.  her  .cc„„„, .,..;, .  jro?r9;ri;"ztt'° "" '""  »""•'  -^ 

.«e,d.d.<,.i™  made  f^i'"""^  "'''"'  '^"""'^  «»  ""1-"  Boa.. 

.i..eD».  ""  ''"  *"  """»"  " !.«'  «w»  plcun,  for  tar  sub- 

The  property  was  TOld  by  lioilationin  1874     Tl,.  «,       i      •• 
11  question  in  this  «oit.  »"  m  loij.    1  lie  proceeds  ol  it  are  not  now 

The  elaim  „f  ,he  B.,nt  against  the  estate  i,  np^rds  of  S40  000 

wmori^iraXr "'  ■-'•'"*>%-'»"  «"rr;.a.e,,e.t  ^\ 

They  «>„^.d,haK.'r°V'''^'''"°« "'*'''""«'»  °f  **»'•'"!" 
«l<ta.i.e,,  tta  depZl  iJ^Llr  !!  .T.°°'''''°  '»  Henrietta  MntolVreptt 

ouud,,4,horta.':"2:nt:,t'""'''''^'^'^^''^'^°''^"'n. 


■  ■■.,J0 

-  Cirtler 
and 
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That  the  Jiank  wiis  bound  to  retuin  tlie  deposits  for  distribution  oniong  the 


La  Dnn<)iio 
JMqupi.Cnriier 

»M   ,■.'■"'.  .     oroditprs  of  the  estate 
Olraldl  i!t  vir 
etil. 


!|!f 


v>r 


TWiit  thff  Iknk  had  a  right  to  retain  the  uiiiount  on  occount  of  their  own- 
claiip),  whfch  was  to  that  extent  compensated.  » 

That   ill  any  event  they  arc  not  responsible  ftir  interest  on  deposits,  more 
especially  interest  ht  G  per  eent. 

The  last  proposition  is  one  of  considerable  importance,  but  which  fortunately 
is  made  tolerably  clear  by  the  prooiso  declarations  of  the  Civil  Code. 

Deposits  in  a  Bank  are  wliat  are  known  by  the  designation  of  irregular.  They 
fall  within  the  class  of  loans  for  consumption  mentioned  in  Art.  1777  C.  C.  and 
1778  C.  C,  where  the  borrower  becomes  owner  of  the  thing  lent,  Morse  on 
Banking,  p.  2t),  and  is  ot4igfld,  as  provided  by  Art.  1782,  to  return  not  "the 
identical  money  (le[iosited,  but  u  like  quantity  or,>ium  of  equal  value,  and  is  only 
liable  to  pay  interest  bu  it  after  a  demand  forits  return  and  default  made  in 
returning  it.    C.  C,  Art.  1784  and  1807.       ' 

There  Is  a  practice  among  bankers  to  allow  interest  on  what  ar^  termed 
special  deposits,  but  u's  this  really  arises  from  special  convention,  it  does  uo^ 
uttect  the  present  case.  This  practice  is  not,  however,  uniform  in  all  countries,  see 
Morse  on  Banking,  p.  69.  A  great  part  of  the  Revenue  of  banks  arises  ftom 
irregular  deposits ;  they  arc  enabled  to  use  the  aggregate  of  sums  to  make  profit* 
.  while  they  generally  pay  none  on  deposits,  obliging  themselves  to  return  these  on 
demand  when  called  upon  to  do  so,  tlid  depositors  finding  themselves  d)iflSoiontly 
compensated  by  the  safe-keeping  of  their  funds,  and  their  Vight  to  ca|hfor  them 
when  convenience  requires.  -■  '       .-.  •  '  >    r     ' 

There  is  no  proof  in  the  present  case  to  put  thto  deposits  of  the  Giraldi  estate 
on  a  different  footing  from  ordinary  deposits.     There  is  no  agreement  proved  to 
1    allow  interest  on  them,  no  legal  right  has  therefore  been  shown  to  recover  interest 
prior  to  the  judicial  demand. 

As  regards  the  obligations  of  the  Bank  respeqting  the  deposit,  they  are  bound 
to  restore  it  to  the  party  by  whom  it  is  made.  It  is  not  their  business  to  inquire 
whether  or  not  such  party  was  the  rightful  owner,  so  that  whether  such  deposit 
includes  monies  .belonging  to  other  parties,  or  is  wholly  composed  of  monies  which 
the  depositor  has  borrowed  or  has  collected  for  others,  or  even  has  wrongfully 
obtained,  the  Bank  are  bound  to  look  upon  the  actual  depositor  as  the  owner  of 
the  money  -and  as  contjolling  the  account.  It  does  not  i'ollow  from  this  that  an 
actual  owner  of  funds  deposited  by,  another  could  not  claim  from  the  Bank  the 
amount  deposited  by  making,  the  actual  depositor  party  to  his  demand,  but  in 
that  case  the  claim  would  be  subjetet  to  all  the  equities  which  had  accrued  to  the- 
Bank  up  to  the  time  of  the  claim  being  made,  arid  they  would  have  a  right  to 
avail  themselves  of  all  the  defences  which  up  to  that  -time  they  could  have 
opposed  to  the  actual  depositor.     ^ 

As-  I  read  the  cvidencie  it  would  appear   that  the  account  kept  by  the  late 

Serafino  Giraldi  was  continued  by  his  vido%  administratrix  of  his  estate,  in  the 

name  of  the  estate  or  succession  Giraldi :  and  Guimond,  who  had  been  manager, 

^  for  him,  continued  to  manage  and  collect  for  his  administrator  and  to  deposit  afl 

monies  collected  in  the  name  of  the  estate  Giraldi. 
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ur 


whether  ns  admnustratru  or  otherwine,  that  she  drew  upon  it  at  her  pleasure  •'•'^"S"""- 
even^orher   own  subsinteoee,  therefore  the  u.onie.s  that  were  in  it  a^rr^^^^^^^  «'"»"- 
^  a^ttTL      r'"'  "'^^'"  "^  '"  -ountabl.it,  to  whon'-^oever    h  " 

fn.n.  another  party  be«au.e  involved  i„  her  general  aeeountabiliry  to  that  party 
for^these  as  well  as  any  other  n.onies  sh„  n.ay  have  received  from' ueh  partj 

t  J!rn  1  'Tr'T  "r'  "^"'^  ^"  '"^^""^  *«  "•*«'  »his  relation  of  the  par- 
Ith^R  t"  ^''^'^^-^  -«  P-«y'o  thereeeiptof  partof  the  „.„nic, 

„.r  TTr        ''J^,«"'^«"''"""«  »«  «•-'  t''"t  they  we^e  responsible  for  Guin.ond's 
acts ;  but  Gu.„.ond  wasclearly  the  servant  of  Dan.e  SeraBno  Giraldi.  adunnHr!     » 
•ng  for  h.»  esfte,  and  if  ia  doing  so  he  received  monies  from  the  proper  J       I 

not  the  Bunl^,  who  was  no  party  to  the  receipt  or  mixing  of  the  Aiouies. 

credls  n"  TJ  ..'''"L*':  ""''  ^"'  "''^'  ^'"'^''  ^^  ^^e  resolution  6f  th.  - 
red  to  s  passed  «kthc  Ba„k  „„  ,he  15th  Marcl,,  1870,  and  by  the  supervisioa  V 

a„rr.  A  n     H''""^  '^""^'^  «  ™«>'»*i<">  '««  Pa«-«ed  by  the  creditors 

stl  orr  T      "'    ,     ^"^"'.^  '^'«  «*»  "-"'^  *o  e''«  them  advice.     The 
state  ofG-rald.  was  .nsolvent,  and  >ke  creditors  had  an  interest  to  attempt  to      - 
h  ve  U  made  us  profitable  as  possible,^  found  it  being  administered  by  D  ml 

o  wf  h    ,        »  ^""''  tl'"''""  ""^  -"nagm^"''  but  we  will  have  an  appointee 

'  „L  . '    r*:-  ^^'^  "'''  '"^^^^'^^  "«  "'^^'^^^  «f  G-aldi's  estate  and 

eted  as  sueh  .they  knew  nothing  of  the  Bosna  estate,  therefore  pretended  no 

cashier  and  Cassidy   being  solicitor  made  no  di^erenco  as  regard^  the  Bank 

^though  the  creditors  might  have,  on  any  groundl   they  pleasfd)  thought  that 

hey^re  the  most  suitable  persons  to  appoint'  for  the  purpose,  they  were  not 

itl^^tf '"^K  "'  *''  ^"'' '"  """  ''""'  °''«"y  other  of  Vhe;rediL,  and  it 
was  the  creditors  they  represeuted  in  supervising  and  giving  theSxadviie,  and 

hat  on  y  as  ereduors  of  the  Giraldi  estate,  and  with  no  vL  of  haviX^^ 
ings  with  the  Bosna  estate.  ^  .  o^j  ««" 

Under  tlfcse  circumstances,  when  the  Bosna  estate  comes  to  mike  a  d^aud 
gainst  the  Bank,  the  latter  .asonably  answer :  we  go^  no  monies  froryoXt 
received  in  good  faith  monies  from  the  estate  of  Giraldi-for  these  we  are  Ik 
accountable  to  you  .  If  we  had  no  other  interest,  and  you  and  the  Bosna  estal  ^ 

ouldagreeuponwhatpartofthemreallybelongto  you,  wecouldhaveno  reason:      ' 
able  objeejion  to  account  to  you  fur  that  part,  but  we  have  objection  on  two. 

T^T*U  'V'  ^"^''"^  ^^  't*'  ^'"''^^'  ^''*^'  'bich  owed^us  far  in  ex^  ~ 

^^TTtT^'^r''''''^''''  "^'P'^^^oed  ourselves  not  to  keep  the 
who  e  te^arselves  but  to  divide  the  amount  with  all  the  creditors  of  th.  ri..Mi 


,  ^TSfatMfTReMtate  Giraldi.    When  you  allowed  vour 

monies  togoin.othate8tateitwase.,aivalenttoaloanforoonsumption;youeannot 
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•tal. 


tho 


^  trenTl^     ^^'"''  "''^^ '"«  ^•«' A^t  wife  of  the  lato  Serafino  Giraldl.     TI.ey 

irrtT  L  "fi  M  ^"'.'*'''*''«'  Seraano.  son  of  Da.e.  Henriette  SdaLl  tho 
Kuh!  ft\^  1^  "f ''  '"*'^'-  '•"  ''»'^--^r'«  wi"  to  hisn.other,  and  b^ 
ffiLL    ?J  '  "'"'^'"'''  '*"'*  *«  '»«  «''"dren  tho  property      Serafino 

plaintiff,  personally,  and  as  representing  these  minors.  ^^ 

the^rLl^fv  of"';* ''"  '"''  '''''^  '"'^'"«-  G'^Wi- tl^-e  remained  as  part  of 

vuu,  that  the  Bank  owpdfiin  nnn  «_  .l-    ^  ' 

A2finfto  „f    k   u  ?  »l».'>00  on,  this  deposit,  making  a  sam  of  over 

^25,000,  of  which  respondents  claim  one  half  m  or  over 

bi^Sl""  "''''"•;"  ways:  Firstly,  it  U  said,  the  action  is  badly 
^stote^nd  rKT""  ^"1  •"'"  '•'^  ^"""^  "^  '^^'-S  the  money  of  the  Giruldi 
*n?ed '    t^"/       T  ""'^.  P"^  •' ""'  •«  ">«  Giraldi  estate,  however  repres- 

preetif  the     Tt  "'  '''  ""'"''*''  P"P«"^  *«  »>«  "''"'^  "P  with  the 

«Tv  out  of  h         '"'  '  '"'''''  ""^  '^'^  «"»»»  -*>"  »o»e  i"  and  claim  their 
money  out  of  the  money  assets  of  the  estate 

nil-^f  T'"^  'I"?  ^'  """'""*'  theamount  awarded  is  too  great ;  that  Dme 

^S:^tL:^.— *-^  -  '''''-'  that  the  Ba^ca^ot  b^ 

1 .«.  wka  ,ne  appellant  on  both  thearst  points.     The  Bank  plainly  is  not  ia 
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ifim    Jiaii\  iM'C^^Dtt'i^SXiSr-ttb.'F^^yi 


r^i**" 


*^K"^f^"^ 


OOURT  OP  QUEENS  BENCH,  18^ 


119 


•tai. 


;s'i.::?rT.rs:zr  eii',"^;-  •'-r°:'^  '^'^^y.  — 

b.  ^'^an,  of  .h.  .r,„ J«17;„.VL  .T«fJ;i  *;"  •' '7'. "« •«-" 

roe  ^  be  still  more  1mDo4int  i.  »h«  «,  r.  .     .  "^  "''"*  »PP««"  »<> 

without  the  opporCitvX  „   ''     ;rT?"'""''  ""  "^  ''"^°''-"  -'"-^^^ 
they  have  to  Zhti/llStZ  1     ,  "'''$"'»  ""^ ''"'°'"  P^«"""'«»-  What 

•re?    Of  course  if  i„  .  Lil„  .  ^'"'^'  "^  "''»  •'""'^«"*  ^'^ote  than  thoy 

portion  wa,  u"rl'  L^eTn  beT  "/  T?'  ''  """  '^  '"'^"'  ^•"'*  «  ^^'^ 

to  deal  ,|th  p  Id!  J  J::  r;!  ^••^J^  ""«'  »hoir  father  and  .other 
put  it  rnto  the  ba„rw7tt  leT  i"  ,'  ^'T''  "'  '^'''  "'''  "»«''  »''".  ^^ey 
the  death  of  Utt  the^  hi  dl  ^,1  I'  ^''t  "''""  '*'  ""'  '"'^^  «»»  »'''»•  At 
estate  all  th.t  w„  I^ed  Jrom  h  K  ""'.^  T'  ''^  ^'*'  «"'«"''  ^-<^''  <"•  the 
ence  to  the  eredito^  tIIT  ^'""' ''''"™  "^ the  property,  and  thi.  io  prefer-  ' 
The  rlT  .*       *"""  *'"•''  '""'^  he  most  inequitable 

»oney.      It  L  nlretlnT^^^f.'  '^l  ^"'  ""  ^''^  "«'^''"-  '"'<'  -^  "-on  t^ 
owner  of  th^onvTadJli?^  »»>-  thiMhat  the  ostegsibb 

B^.lc;  thatho  JxXptLtTvoVrSl'' *'"'''"™''"' ''"*»'« ''S^"^^^ 
the  Bank  that  confused  the  U       J  ».       "  ''*"'*'  *"^  *'''''«''«™  *''»'  't  wa» 
heirs  Bbsna  ean  Larthe  LT  7  f    r'  .'"?  '"'"''"'  «»»««1»«"%.  that  th^ 

the  Bank    ItmZtrl^r-Art''^'''^^''''^''''^^^'^^  opposite  party, 
^•or  it  ap^arlletaa  iSrir   .       ''""'•'.  ^•"''^'  ""  "'^  «Sent  oVthe  Bank 
husbanf  Or^y  i^I  J  ^2,1'  '"  «"'''«'^  ^^  ^''^  ^^^-^  "'-k  of  herlat^ 
'^:T^^-^^T::^^  the;.ne  p^rson  be  th. 

The  fo«ow,ng  was  the  judgment  of  the  Court--  " 

The  Court  *  *  * 

of  ;;^Ct:^';yt-:Z^^^^^^^  Ban,ueJacqaesCartier.where. 

in  the  name  of  tlVp  ^^,7  •'^  ''"  "'"""  "  P"''  '«^«  «ot  deposited  by  or 

but  b^and  in  t^'„r:r:  ''  ™P^««^-tatives  of  the  late  Marie  Tnne  Bosn!' 

ceaid  to  rmade  andlt     T"k   ^''"*  ""^"  '""^  after  the  deposits  ha* 

moniesasb^irg^nVt^t    ^^^^^^^^ 

of  the  said  Ban?a;dn?^      T      f  ^''"^'•'^•"'^•^«»''J««ttotheeh^^^ 


which  ol«»n,  ef  thu  unid  n...L  ■."i "7.1        "    °"'."  ^"'"^o  P^  -e:>erafino 
X^de^slll      '  "^  "'  thosaaderediton,  far  exceeded  the 
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->«|^»-  ii»»j^).»>ap»B5r 


I  I  --..,1.  ^  . 

^"^F^itl^^^'^Jr^"''  f""'^      ^'' '"  ""^  J'"Wen.  rendered  b,  the  Superior  Cour* 
Oi«mi^,t»(,    "*"'"«»*  Nonjr«jffl|  on  the  3I».t  day  of  Mnv 'lH80  ie  ihl.n.ZT      • 

"  I)i»«liieicnlj;  tbo  lion.  Mr.  Ju«lio.  To«iier." 

/-..»»<,  ^.  Or  .pp.1,....  •''"'<"»- »fS.p.,WCo„,>,*,o™d. 

^^fi<i<"''i- ^V'Ooiin,  for  n'npuaddnU  ' -^  - 
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MONTRISAI,,  9  DROEMBRB,  1881. 

(Joiam  Laframuoihe.  J. 

No.  2911. 
Wafzo  V8,  Lahelle. 


■X 


(»'  ■> 


1  ^'  •'7'';f"^fi»  ^"'•nor  oontre  Jo  dWendeur  une  Baisio-reyondictlon  nar 
laquellc  .1  r^clamait,  co«mc  pn,pridtai.^Ja  posee^ion  de  ^^-M^^^Z 
«  apeaux  c«  ,fr6„o  ct  dcnanduit  ea  „.6™e  tea.p,  I'annul.tion  rr~  de 

Los  chapeaux  furont  e(4otivcn.ent  aaisis  et  oonfids  A  uo-gardien 
Entre  autrea  ""W  A  I'encoutre  de  cette  saisie-reveadicatiooje  d^fendeur 
*n  attuquu  les  oonclu8io/.8  con.,„e  iasuffisaotca  et  iUegales,  pan,e  que  le  deman 
^^.  l^ssait  ^a  LUerpative  de  p^e.  en  ^eoi^a  vaL  d^Z 

^XT^^'-^:^'^'^  "'''^'^  P««n^ce,saired'offriroette 
alternMtive  lo  but  d^  lu  auisie-rovendication  ,Jtant  de  recouvrer  la  possession  de 
la  eho,e  ellc.|n6™e.t  non  lo  prix  ou  1„  valeur  de  cette  chose;  etTraZ  de 

S^I^r    ^"^       ''"""'"''  '*  "^"^  '^'^PP*''  "PP«''^-  -  2ST  C^ 

>lable  la  sa.s.e-reve„d.cat.on  faite  en  la  possession  du  d^fendeor;  annule  la 
dW     t        «'T""^«'^-'-  >«  de»andeur  seul  et  legitime    ropXi^ 
?e^h"  :     -r  ^^^'l--''^'  «'"daa.ne  le  d^fendeur  purem^t  et  simpLJt  A 
lea  luirestituerjle  tout  avecd<JpenB."  ^ 

r  n   T\y  A  ^      ,     4  Saisie-revendicatibn'maintenue, 

^.  (t.  x;  ^moMr,  proc.  du  demandeur. 

i?ow^re  (fe  ./n«<j»/t,  procfl.  dn  diifcndour. 


(J.O.D.) 


;  r 


^tr';(fc.¥^-ij(^srf«i 


■  ■-'I  ^^ 
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i 


couii  DK  ciRvuvp,  ma. 

MONTUKAL,  n  MAR«,  iH«a. 

(^oram  Papinkau,  J.        »,  " 

'  No,  aoii. 

q«^o».t  donn^  lieu  A  cotte  rdglo  """'"' "'  '"'"'  '"  P""«'P"«  '^'^ 

.  «n  pru  total  de  m.»   Ix,  vendVuretLl.r     .**"""'"""' ^ 'J"'  '"'>'"""* 

•""•venu:  do  lA,  saiaie-revondioation  Zr  In         T      '  '""^  P"^*''  '«  P"» 
•  Peaux  et  oonoluaions  demandant  'a„„^!r     .     *■"''  '"  P*""'''''""  ^"^  ^ita  oh«- 
■        La  cause  fut  plaid^e  ZZ^tl      To  «  1"       r"'  '"■^'^"'^"^  '«"»''• 

Bon  Honneur  le  Juge  LaLtlS^^  »  „  1     ""f "'  '^^'' '"  ^°"'  P'^«^^  P" 

dour  sans  aueune  autL  aJ     „aU.e  1  ^  „      >^""'""  ^*  '^'"'"'"°*  '«  ^dfen. 

*!"  ddpit  de  06  juffement  ll  '2»    7       T''"^''    C^"*«  P-  l^JO-) 
Fsae^^P  des  dita  Tp::;;    dTs:  ^^S  To  "^^  '''  "•"'"'  ^  -^-'  '« 
I»vr««Bon.     De  Id.  rc^gIe  oontre  eux.  et  ch„o;     6'J        '"  "■''""  '«"'«'»-*  '» 
tramtssouslpcinod'emprisonneuien    a„sZ     '^ '^"f '  P""  'l"'''^  '"^sont  con- 

p   '^Pondirpnt  ^opareInent  a  Ja  rdgle. 
ne  demit  paa  Lner  ^''^"^''^  ^  r"*"'  °-'»«  Po^rquoi  ^lelrtgle 


^iJ  ' 


-4'. 
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:^-te 


12S 


'%' 


1 


Quo  lo  ddfendmir  n'<i«lt  c«  |«|  ^umi«  k  moum  NtpoBMbiliitf  do  U  n«tur« 
.1..  c«ll«  UM-..t.«,.,uU.  ,l,,n«  la  dit«  r<>gl,,  ,t  n..«a„n„out,  A  U  oontr.i..to  n,.r  oorp., 
«ou«  nuouiiu  aiibnnittanoe. 

Pftr  uno  truiiil(>in«  r<i|)onw<,  il  ■n«S«u«ll5|fiifln  : 

Q«o  lo  d«n.u,.d«ur  nuvaU  p...  droit  .l^-d«„.«„dor  1.  contruinto,  ^n»  all«ro«- 
»lv«  do  p<.y.T  I..  vul«ur;  ot  <,ue  U  vukur  t.«  pouv»it  6tn>  dt.bliu  m.,„  uiio  ride 
oo,„m«  c«il,  a«nl  il  .•ogiMult.  Kt  pour^  touto.  o«.  raUon,  II  ooooluuli  .u  rojot 
do  la  r6gl<j.    '•         '  • ,      ^  ' 

Quant  BURardion,  II  oppow  a  cctihiinl^  do«  „t,yon.  aiialoKuon  ,>  coux  Idvo- 
,  <^QC»  por  la  dySfoiidour.  •' 

Au  noutien  do  m  prtftontioos,  je  deiuandour  oitt  lot  autoritd^  iiuW.tot^  • 

4L.  O.J.  279. 
20  Ibid.       305. 

2  Ibid.  297. 
26  Ibid.       188  et  191.      -^ 

0.  P.  0.  arta.  697,  782,  806  et  867. 

C.  C.  art.  2273.'      ^ 

1  Pigeau,  proo.  oif.  pp.  116  ot  117." 

6  Bioohe,  Diet,  do  ProcWuro,  Vo.  BovoDdication,  p.  325,  Ko.  8. 
16L.  C.  R.  60.  *^        '  , 

1  Rot.  do  Log.  606. 
,     Void  lo  jugomont  do  la  Cour,  rondu  sur  la  dite  rtglo  lo  1 1  mart  (I.Tnler  • 
■  V  La  Cour,  aprda  avoir  ent.  ..du  Ics  pa.  ti.«  par  lours  avocuts  et  k^.uoius,  au 
tt6rito,  aur  I.  rdglo  pour  oontrainto  par  corpa  contro  lo  drffoudeur  ot  lo  gardion 
Joseph  Prappior,  cmminA  la  proc<<duro  et  avoir  ddlibord,  a  an„ul,J  ot  annulo  la 
d.to  rcv^k,  quant  au  ddfendour,  «p„s  frais;  ot  ddolaro  U  dite  r*j;lo  nb.soluo  ppntre 
10  dit  Joseph  I-rqppior,  gardien,  huh  en  onuHo  ;  en  con«dquonce,  ordonao  ail  dit 
Joseph  Froppierde  rometlr^Mn»iJdiateiu.mt  au  dit  deiuandeur  aes  chap^tfux, 
savoir :  dii-aopt  douiainos  m^^Mx  en  friino  ;  et  A  ddfuut  par  lo  dit  Joseph 
I-rappier  do  oo  faire,  |a  Cour  ordo.^nc  fju'il  soit  omprisonni  duns  la  prinon  oon.- 
mune  do  oo  d.striof,  jusqu^  eo  qb'it,>ait   ren.is  au   dit   dcni,...d«ur  ses   dits 
^hnpeaux    ou  des  ohapoaux  desciyblables  qualitd   et  valeur.     Lo  tout   avco 
dcpens,"  &c.  -  \ 

J.  O.  D" Amour,  Proc.  du  dcmandAir. 

.  D(»itre  et  Joicph,Vtwi9.  A\x  tl^fendW  et  du  eardicn 
^     (J.o.D.)  ^  .  *        .  • 
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POUR  DB  C?IH(Ufit.,  188a. 

f'OUJl  DE  WrC'UIT.  1882. 

MOHTHUal.  IB  AVRI^Mm,. 

Conim  >MATiiiiiir,  J4 

/  V 
Wo.  3«M. 

^.^ 

r^lamr  pour  obtonfr.     Jo  n"  ne„L  ZT  n'  ""^'"''"'''  *»"'  "'"«'"«•>»  q«'4 

<»'««;    Je  n'W«ito  done  L  A  &  0^0.7^-1^         '"™"*'''  ^'  "^  '»««'h"-^ 
,  et  que  «,«  action  doit  6t^  renvoZ   '    ^x'""  "  "'  P"  P'««vd  «  dea..nde 

f "f"'"'"*  *  ^V<yV,r,  PnL.  du  demandour  ^^^o"  "nvoy^e. 

•/.</.  2>'^mo«r,  Proe.  duTddfendeur. 

(J.O.D.)  A.  ' 

,  \.  '"      7    .  ■:-:...  . 
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COURT  OF  QUEEN'S  BEXCII,  1881. 


COURT  OF  QUB^N'S  BI^:NCH,  1881. 

MONTREAL,  23rd  SBPTEMBER,  1881.  -      , 

^•«m  Sir  A.  a;  DoRioN,  Ch.  J.,  Monk,  J.,  Ramsay,  J.,  Tbssier,  J..  Baby,  J. 

Ko.  116. 
THE  CANADA  PAPER  CO.,      , 

Appbllant; 


AMD 


bannatyne. 


RiSPO.VDBNT. 


UlLO  : 


-U  Ml  •otlon  to  recOTef  Imck  monia  tlleged  to  h|v«?  been  paid  to  respondent  as  hlo  share 
of  ceruih  supposed  proJits  which  appellant  alleges  afterwards  proved  to  be  losses,  that 
*•"*  Court  may  without  thtf  consent  of  the  parties  lefbr  the  matters  in  dUpute  to  an 

■  acooununt,  when  the  Court  to  ordpinlon  that  the  evidence  adduced  to  contradictorr  alkd 
unsatisbctory.  ,'  ,•  ■.■.■..  J 

•  This  was  an  appeal  from  a  judgment  rendered  by4e  Superior  Court  at  Mon- 
treal (Rainville,  J.),  on  the  Slst  October,  1879,  dismissing  the  app'ellant's 
action.  ^  I 

The  action  was  brought  to  recover  from  the  respondent  the  sum  of  «3,467.33, 
aHegpd  to  be  due  by  him  as  having  been  a  member  of  the  firm  of  Angus,  Logan 
•&  COi,  paper  manufacturers.  • 

By  the  agreement  of  the'26rh  of  February,  1873  (paper  3  of  the  rcoord), 
Angus,  Loghn  &  Co.  agreed  to 'transfer  all  tlie  assets  of  the  firm,  as  the  business 
stood  on  the  1st  day  of  July,  1872.  tfnd  the  jrood-will  of  the  busineso,  to  a  joint 
fltook  company,  to  be  formed  under  the  name  of  'The  Canada  Paper  Company  " 
•fcr  $400,000  te  be  paid  in  stock  of  the  Company,  and  it  was  agreed  tirat  the 
Company  so  to  be  formed  should  pay  over  tothe  firm,  as  realized,  the  balance 
of  pAfits  not  expended  in  permanent  improvements  shown  to  have  been  earned 
between  the  Ist  July,  1872,  arid  the  Ist  July,  1873.      • 

TheCompany  was  incorporated  about  the  23rd  of  May,  1873,  and  the  <ifeda- 
cation  alleged,  that  an  agreement  was  made  between  the  firm  and  the  Com^jany 
on  or  about  the  19th  of  June,  1873,  to  the  effect  that  the  Company  should  pay 
^ver  tp  the  firm  the  said  balance  of  profits,  as  established  by  the  firm's  bool^;  on  ( 
4he  30th  June,  1873,_and  that  the  firm  Bhou^  guarantee  the  realization  of  all 
current  accounts  as  entered  in  said-Wks  between  the  Ist  July,  1872,  anl  the 
1st  July,  1873,  and  that  af^r  payment  of  such  fi^fits  there  was  an  lin^^vered 
balance  of  $15*217.19,  on  aocount  whereof  t^dotoj^ny  reCpived^iSbm  the 
members  of  the"  firm  other  than  the  respondent  the  sliink  $11,749.86  leaving  - 
the  said  amount  (^$3,467.33  still  unpaid  to  the  ap^Ha^t.  '  » 

The  respondent,  by  bis  plea,  denied  all  the  all^'tidas  of  the  declaration, 
except  the  execution  of  'the  said  agreement  of  the  26th  February,  1873,  and 
tjpeoially  denied  the  ipaidng  of  the  aHeged  agreement  of  the  19th  of  June,  1875, 
and  alleged  the  dissolution  of  the  firm  on  the  Ist  July,  1873,  and  that  the  only 
agreement  ever  executed  between  the  firm  and  said  Company  was  the  one  of 
rebroary,  1873,  and  the  two<  notorial  deeda  by  which  the  property  andaaaeta  of 


7-3-" "  if'^'fi^^f^^^lSS^^fW^ 


■  r  f    '  f 


•*r    ^B"** 


"^ 


ESPO.VDBNT. 


'    COURT  OF  QUEEN'S  BENCH.  ISai                       125 
4he  firm  were  finally  delivered  over  to  the  anmlUn*  i      \     m     ^ 

TJe  following  w„  the  judgment  in  appeal  :- 

thisc:^"',;*rro?S:^  the  parties  in 

,  factory,  and  theTature  0  rX  t  LCe'r'  "  T''"'""*'^  "''  »"-««- 
-     which  it  la  presented  r«,«i  1  a^felt t  ""  "     ''  ^''^  circumstances  in 

the  facts  illvedTaJZslhSe^^"'"'^""'"^ 

made  and  ordered  by  the  S^rior  ^Tj  *"  T""''"'  "'"""^'^  •"»-«  bee- 

herein  rendered  by  the  s^^lZ^r   '  '"^  r"'*«"»g  tHin  the  judgment 

*rror.  the  Court  now  here  doth  cancel,  annul  and  set  Jw^^^^^^^  ^'•^'"'^ 

withoutcosts;  andproceedingtorendertheiud^r*  T  J  u    ««'d  judgment,  but 
ought  to  have  rendered,  doth  oXanSr  I      "''•'•* '*''^'^"P^""'C^^ 

ingofthepartiesordeLltmW.^^^^^^^ 

€ourt,  or  by  a  Judge  thereof  for  .L"«.       "*"""*  ''^  **>«  '"'^  Superior 

~  in  dispute  LeenVZL  Id  IITk  V^  •''  *'"  -^""^^  i^^oW^ui 

-;-..verifieSanr;:^t:^-^ 

hetweenthefirstdayof  July  mT^A  T  «^ '*"!  «*'«' 4"g°^^  I-ogan  &  Co, 
therefrom  all  p»yn./nts  for  or' on  aLunt  of '  ^  k'"^  ''''''''  '^''^'  ^'^-^S 
of  July,  1872,  Tof  which  date  ^Z  ^  .  '*"'"'""  P™'  ^^  t^elst  day 
<^anada  Paper'o,.,  ^Z^'^M^.^' ZT^:;!:^'::''  ^  "^"-^  '^  *^e  -i^ 
account  of  the  business  posterior  to  ,!"*  *'**^'"  all  payments  made  for  or  on 
on  and  f„„„  the  IstTay^f  jl  I's^rdTr"*'^*''  "''  CanadaPaper  Co. 
^hich  a«  supported  by  vouchVi^^rilT^^'J^^^  *»>«  P^J^ents  so  made 

Second.XmakeaTt«mlf«f  .        f' ''''><"»*••«'«  are  no  vouchers. 
«.W  Angus,  Logan  &  Co.tS\fe   s!  r  "^r  !t«P^"''*-'^  '»'''*«  ^  *e 
JuIy,187^for^™.anen  irpI^tmtJtot^  thelstdaj»of 

aaid  Canada  Paper  Co.  by  the  ^rent  reretn^i^r'^  ^^^  *«^'»« 

Tbird.>-To  make  .  sLme^fra^^s  LI  "^  ^  'l'"^'  ^^'^•'^°-  ^' 
€0.  from  the  said  firm  of  Angu^  wH  P  !"  '^"'''^  *"  OanadaPaper 
tKeir  directors  on  theMth  d-J^knfigVo  J^i""  ^^^^  '«^'^«-  ?«»<»  ^T 
S,  distinguishing  such  .rurln^iiS  P^««^ -?•-««'-  ^xhibH  No! 
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Pnnr  to  l,t  July,  18'j^,  ah^wmg  which  and  to  S 
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extent  said  aoconota  were 
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CO  ected,  and  irhich  and  to  what  extent  they  became  bad  and  no^8u«,ci.tiWe  of 
.  collection,  and  eapceially  in,  regard  to  the  accountof  G.  E.  Desba/ats,  and  ehew- 
.Dg  particularly  ,„  what  way  the  Graphic  stock  held  in  security  /or  his  indebted- 
ncH.  wai  entered  in  the  books,  accounts  and  statements  of  sa/d  Canada  Paper 
to.  J  in  what  manner  the  proceeds  thereof  werp  accounted/for,  applied  and 
entered  in  said  books,  accounts  and  statements;  whether  the  eJtries  r^ardinijit 
t^cre  correct,  and  how  they  should  be  made  and  said  proceeds  iountod  for 

l-ourth—lo  make  a  statement  of  the  profits  of  thebusine^  of  Angus,  Logan 
^  Co  between  the  1st  day  of  July,  1872.  and  the  Ist  day  of  iuly,  1873,  Shewing 
^hat  the  profits  consisted  of,  and  including  any  increase  ifLy  of  the  value  of 
the  stock  in  trade  pq  the  basis  of  taking  it  at  cost.  /, 

Fifth.— To  make  a  statement  of  account  between  the  said  Canada  Paper  Co 
«nd  the  H.n,d  Dugald  J.  Bannatyne,  taking  into  account  the  Admitted  charges  and 
credits  as  per  the  statements  of  account  rendered  by  the  sai^  Canada  Paper  Com- 
pany to  the  said  Dugald  J.  Bannatyne,  and  produced  by  tL  latterio  this  cause- 
in  support  ofhis  pretensions,  and  also  in  so  far  as  the  safe  may  not  have  been 
allowed  for  in  said  jtatcments  of  account ;  taking  into  account  ihe  value  of  per- 
manent improvements,  increase  of  stock,  profits  of  busing  between  the  Ist  day 
TJf  July,  1872,  and  first  day  of  July,  1873,  and  the  losJof  the  balances  of  thi 
accounts  of  the  business  proper  of  the  said  Angus,  Logan  ]i  Co.  for  the  year  last 
afoi  esaid.     Said  accountant  to  be  first  duly  sworn,  and  for ftbe  purposes  aforesaid 
to  take  communication  of  the  record,  and  of  the  pleadings]  documents,  accounts, 
vouchers  and  evidence  produced  by  the  parties  in'this  cause,  to  hear  the  parties 
examine  their  books  and  accounts,  and  report  to  the  said  Superior  Court  at  such 
time  or  times  as  may  be  fixed  for  that  purpose  by  said  siperior  Court,  so  that 
said  Superior  Court  may-give  to  such  report  such  efiFect  «8  to  law  and  jastio» 
Diay  appertain,  on  the  adjudication  of  this  cause  upon   tSie   merits,  and  it  is- 
ordered  that  the  record  be  remitted  to  the  Court  below." " 


Ritchie  &  Ritchie,  for  appellant. 
Bethune  &  Bethunt,"ioT  respondent. 


Judgment 


of  S.  C.  reversed. 


V 


•  I 
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SUPERIOR  COURT,  1881. 

MONTREAL,  30th  AP]^IL,l881.  . 

'\        Co^om /ettb,  J.  I  -       . 

,^      ■     ■      *  ■  .       ::.  Nd:"S99L  ■*     .      ■  C' 

^  I>aignecmft  yn.  Demers.  l^^  w 

HELD  :-That  a  pewon.Who  Improvldeiitly  regtotem  a  ,l.im  against  an  ^moreable  oroDertr 
w^thont  having  a  legal  right «,  to  do,  U  liable  to  the  wgl/terW  own  Jof  Zhpro  "S^r 

a  right  of  action  to  eaoat  Uw  entr/  in  the  twoka  of  the  »egtotiH»|)  ISe'oanoeUed.-; 

The  ftotaand  pleadings  are  fnlly^loacd  in  the  judgment  of  the  Court,  which 
was  worded  as  ihllows:  W 


i. 
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"  La  Cour  *  *  *  *  a**-_j,.         i  "^  '■ 1 — - — :i 

8bic^me  rang  oontenint  envir  „  1  J  '  ^Z^l"  ^"''^'  ''  Bo«,herviIle,   au 

gne  opus  le  No.  259  8u#fe  plan  et  au  IJ  Za         '  '"""c«Weconiuet  ddsi- 

de  Boucherville  fails  pou^^  fins l-Z^^,  Zl'^^'T'''''  ''  '"  4  P^^ 
-registry  .2  fiir^'^  d"lg£^^^^^^^^  29  octobre  187  J  diement 

AttenduqueleouversIeU^ftt  I'fiRO  l-^Ar   J   '       « 
bureau  un  avis  constatant  que XdU  S  K.  t     ^^  '  ^*''  ""'^S''"*"'  »«  ^it 
acte  diaage  passe  le    6  n4t  '1'™*"'''*  ^^''  hypoth ^^  eh  vertu  d'ua 

«t  SIX  tols,  ancien  cours  ^ue  A  Lnl    A  !  ?* '^"^  ,*fP*  "ent  .q«atorze  livres 
•cte  d'echange ;         '  T"'  '  """'  *''''"«^  '«  ^'  Charles  Daigneault  par  Jt 

deven*propri^eaireTmelTe"Sll     .•?">'^^r  ^  '^«"»'"^«-  *"«» 
.   d^rablein^nt  au  delndeurin  fail.  >*  »  ««  Po«r  effet  de  nuire  consi- 

reuses,  l'expo«„t/A  dcs  dZ„L  JS,  u.  ^  ^"'^^''*"'«  beaucoup  plus  on^. 

-  nations  et  -t««  kur^tr^^^^^^^  ''''?  ''^  -^-«-.  «>nsHl. 

soit  declare  „uj  it  il„g„  et  quWdre  lit  do„:/  "'  '^"'  ''  '''^  ^^r^gistrement 

.  annular  j  2.  aUque  le  defen-deu^rcnn;    V"  ,'""'«'"*«"'•  ^^^  '«  '-dier  et 

i  «oh.nge  MB  „„„„„„„4  „        J^  ^Z^A     .".^  ""  ""»  *>  ''•"'0 

!« i.«r«<,  ..  duW-^lSr  *  "  '"""  "™  l"^  1"  »"«"  too. 
2.  Que  la  vente  dtt21oc(nhK>  iqVq  • 

«n.ul.eetfraudlu^et".'SZnt^^^^^^^ 

dlte  somme  de  dUpt  cent  iTm  ^v^ T"  '*?'*''  '^  •^*»  *»«»»*  *  ^ 
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VII. 
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•  CoftRid^ront'qu'll  n'a  pas  ^t^  prouv6  qie  la"  vcnte -du .  gl  ootobre  1879 
invoqu<Je  par  ledemandeur  soit  simuliSe,  ni  qu'elle  ait  «Jt<5  oonsontie  en  fraude* 
di8  droits  que/idclame  ]e  ddfendour ; 

Considdralit  qu'il  r^sulte  den  admissiona  des  parties  que  lors  de  la  dito  Vent© 
le  ddlai  witir  le  rcnouvellemcnt  dcs  hypotl.^ues  et  droits  r^els,  dans  le  oomt*. 
do  Cha^)ly,  <5tait  expir6  dcpuis  longtemps  ; 

C<)ir8id6rant  qu'Jl  est  tftabli  par  le  certificat  du  r^istrateur  pr^uit  en  cette 
Cii^se,  quo  renrdgistroinent  de  I'aote  d'echangedtablissant  les  droits  que  reclame 
Je  ddfendeur  n'a  pas  dt6  renouveld  ^n  teinpa  utile,  que  la  vente  du  21  ootobre 
1879;oa-deniandeurau  oontraire,  a  4t6  duement  eprdgistrde  dds  le  vin^t- 
ncuf  du-ni6mo  nioia,  et  que  tel  enrdgistrement  a  par  suite  assur^  au  domand^r 
4o  plein  et  Cntier  effet  de  la  dite  vente  4  I'encoBlre  de  tous  autres  intdressBs ; 
Cbi^ddrant  qu'apr^s  la  dite  ve^te  du  ringt-et-un  ootobre  1879,  et  son  enrggis- 
tPeineht,  q^ui  de  I'aote  d'echange  du  seize  aoftt  1852,  ne  pouvait  Stre  valable- 
I  ment  et  uitemc^t  1-enouvel6  au  ddtrimenr.  du  demandeur  sur  I'immeuble  sus- 
dderit; 

CoHsiddfant  en  consequence  que  le  demandeur  est  bien  fondd  4  se  plaindre 
de  I'avis  de  renouvcllement' de  tfel  enrdgistrement  du  dit  aote  d'^ohange,  que  le 
ddfendcur.a  faitinscrire  sur  le  dit'immeuble  sus^ddcnt,  lequel  avis  est  dans  le» 
tcnnes  snivatits,  savoir : —  ' 

Eoxdgistrd  14  aoat  1880. 

,Un  avis  cxectttd  devant  M.   Brais  K.  P.,  le  \\  ao&t  1880,  par  Eticnne 
Demets,  constatanf  que  d'un  acte  d'dchange  intervenu  entre  Antoine  Lamo'u-  - 

-  reus  pere  et  uxor  et  Charles  Daigineault  et  uxor,  date  le  seize'aotkt  1852.     Ls. 

'  Laoostret  confrere  N.  P,,  enre>istrd  sous  nuw^ro  3644,  il  est  rdsultd  les  droits 
r6els  ethypothdques  privi%i^8  suivants,  savoir  une  ordance  et^^pdthequ'e  pri- 
vildfjiee  au  niiontant  de  mil  sept  cent  qoatorze  ^ivres  et  six  sols,  ancien  cours, 
repr^sentant  Ids  six  septi^pies  de  la  somme^^de  deux  mille  livre^  dit  cours,  meq- 
tionnes  payables  &  Lucie,  Antoine,  Alfred,  Cdlinn,  Elmi^  -  et  MatKilde 
Lamoureux  au  terme  d«  dit-aote  d'dchange,  dans  le  coura^  de  I'annee  du 
decisde  Antoine  Lamoureux,  p^re,  aveo  int6rgt  de  cette  derii^re  date,  oonsta- 
tant  deplus  que  I'immeuble  sujet  aux  dits  droits  rdeb«t  hypothequefi  est  connu, 
sous  No.  25a  sur  le  plan  offiiiel  de  la  paroisse  de  BoucberviUgiJ  la'posscB- 
sion  actuqjie  de  Ferdinand  Lamoureux,  le  ^it  avis  fait  oonform^riiont  jiux 
articles  2131   et  2172  du  Code  Civil,  donnd  &  Longueuil  oe  vingt  aoftt  1880 

.  Vide  les  articles  2172  et  2173^du  Code  Civil.  '  ^    ^ 

Considdrant  ndanmoins  que  I'enrdgistremenlt  du'difc  avis,  bien  que  requis .. 
pap  le  ddfendeuB  seal,   intdresse  -d'autres  personnes  qui  ne  sont  pas  en  cause 
et  star  les  droits  desquelles  le  tribunal  ne  peutprononcer  sans  les  avoir  entendues  ; 

Considdrant  cnfin  qu'il  est  dtabli  en  prcuv?  que  par  le  fait  de  I'cnr^istrement 
lUdgal  du  d^t  avis  sur  la  demande  du  ddfendcur,  le  demandenra  souflFert  des 
dommogesi  rm'son  des  faits  dnumdrds  en  sft  ditolaration,  a'dlevant  4  la  wnune 
de  9240.30;       ■ -^'r-'  .'.^  \.  >,v:.  v  ..  .  ■  ■  : '^ ''' ].:.  ■'''^^^   -<i-'--;'-  v..  -^ 

Eenvoie  les  defenses  da  ddfendeur,  ddolare  I'enrt^triments  da  dit  avurnu- 
cit<S  ^Udgal  et  iiTdgoljer.et  ea  jonne  la  ^Ai»iin^ ^  -^nni.H-«n  ^^y  ,^^i,t  ' 
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la  difcDdeur  A  payer  .udeJ^iiT     ""  "''' ""''"»  «>"".  et  <>ondamne 

i*rrf/ontamc^^„yo,^ft„p,.j^j.g..*   ^  Judgment  for  plaintiff. 

i*<?//eri>r  .fc^arfoi,.,  for  defendant  '  •*- 
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s 
A  Appbal  Sim.  , 

-     *'ONTREAL,  14th  and  18th  DECEMBER   1874  T 

^ram  DoHioN^c.  J..  Monk,  J..  Ta«ch.e.^c  (J.  T.).  j"  R^,„,^  r  .* 

("     ■  ..■"      '  ,      "^^^  QUEEW,  ■      ^         V    - 

iJORNELIUS  DEERV.  I 

^^^  *  Oasb  Rkbirvid. 

■  »Ud,  were  it.  foll„,i;>g  "        °°''"'"°''°'°''""°""'  «»  ««  t»o««.^ 

.''B.«.a.to\;*'ilt    '    ''''  '°''"  •f""''»"8!«  tk.  -id  Alfred 
/' And  tho  jurowafBri-Miiii    n^x,  iL.: .i     ^    — i^-t .       ■        - 


'  v.. 

^ 

• 

1'^ 

,..^ 

■■■■■■■'-      .^ 

upon  tneir^oath  iforcsa^,  do  ft,rtl^r  present 
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TliaQne 
Conielinf] 


■.  I'. 


^.. 


"  that  the  fund  CoRMWus  Dcert,  Daniel  MoKeniie,  John  Murriy,  James 
I^T "  Joyce    and  Stepliei  Oooney,  .on  the  day  and  year  aforesaid;  one    Alfred 
"  Baignct  fciwiiD^Bly  and  unlawfully  did  wound  with  intent  thereby  then  to- 
"  cpniniit  moWer."  *  '  . 

The  petit  jury  found  a  verdict  of  '*  not  guilty  "  on-  the  first  count,  but  of 
"  guilty  "  OB  the  second.  * 

On  the  19th  October,  the  defendant  having  been  brought  up  to  Court  to- 
receive  Bentence,  John  J.  Vurran,  on  his  behalf,  moved  in  arrest  of  judgment 
for  several  reasons : —  '         "      •»        a     - 

"  1.  Because  by  the  ^rst  count  of  the  indictment-,  the  said  Cornelius  Deery 
"iWas  charged  with  wounding  one  Alfred  Boignet  with  intent  of  bis  ilaalice 
"  aforethought  to  murder  the'Sbid  Alfred  Baignet,  and  wosduly  ac<|ij[itt4d'oi^ 
"  the  said  count,  and  the  second  count  of  the  said  indictment  i>  but  a  jepctition 
"of  the  same  charge,  the  said  first  and  second  counts  of  said  indictment  being 
'•'substantially  the  same.  '  '  ,  -     ^ 

"  2,  Because  the  said  first  and  second  counts  <of  th«f  said  indictment  are  for 
"  the  same  offence,  and  a  verdict  of  ",not  guilty  "  ha/jng  been  rendered  on  the 
"  firet  count,  and  a  verdict  of  "  guilty  "  on  the  secon/d  count,  the  isaid  findings 
"  on  the  said  two  counts  are  contradictory,  and  the  finding  on  the  («ec0nd  count 
•'  of  said  indictment  is  nullified  by  the  finding  on  ^^  first  count  of  said  indict- 
"ment.  ■      .  \ 

"3.  Because,  the  said  second  count  of  tb*  s^i^,  indictmefft  is  illegal,  null 
"  and  Void,  and  does  not  disclose  any  offence,  inasmuch  as  the  crime  ;therein 
"  charged  is  not  ajl^'ed  to  have  been  d^ommilted  with  the  »ia4«  <i/orethought 
"  of  the  said  Cornelius  Decry.  ."  ►'^ 

•  "4.  Beo&use  it  is  ntot  alleged  or  set  forth  in  the  said  second  count  of  the 
"  said  indictment,  on  which  the/said  Cornelius  .Deery  was  found  guijty,  in 
"  what  manner  the  said  Cornel|6s  Deery  did  wound  the  said  Alfred  Baignet,  as 
"  is  specially  required  by  theVtatute  in  such  case  made  and  provided." 

The  motion  was  argued  on  the  22nd,  and  the  learned  Judge  (Monk,.  J.) 
having  taken  time  to'bonsider,  announced  on  the  ,24th  that  owing  to  the  gravity 
of  the  nratter  he  had  determined  upon  giving/it  the  form  of  a  Reserved  Case. 
^  The  Case,  which  contained  the  full  ttxt  of  /the  indictment  aad  Of  the  reasons 
id  support  of  the  motion,  concluded  : .-/  / 

"  After  argupaent  on  the  part  of  tlie  Cr^wn  anS  the  defence,  I  entertained 
"  serious  doubts  upon  the  points  iliised,  6nd  decided  to  reserve  all  the  questions 
"  involved  i^the  motion  for  the  coisiderAtion  of  the  Court  of  Queen's  Bench, 
"  ^^gng  in  ^rror  ana  Appeal,  and  X  ndw  submit  for  ita  opinion  the  several 
"  poinli^tated  above. 

"  I  suspended  judgmcfnt  after  convi<(tion,  and  the  prisoner,  Deery,  is  in  pri-' 
"  son  awaiting  the  kdgmcnt  of  this'Court. 
Y' Montreal,  29th^etober,  1874.  /  ^ 

^'S.C,  MonkJ 

,  '  "J.Q.  B.V    .V 

On  the  14th  December,  the  Case  being  called  for !  hearing,  Ramwi^J^ 
observed  that  it  could  noi  ibe  pi/oeeded  within  the  absence  of  the  pHsoner. 

:'^  _        '  '  ' 


•'^r 
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The  order  being  execuH  o.m„ai„^ 

Cvrran,   for   the  defendant —ThA       • 
•        On  4„«tj,re  consideration  he  thought  ZT'  i''"^  ''*"■*  ^<""'  ^  """ber. 
*ed«„se  it  wa.  only  in  the  event  of  .hat  r^J"!  Z^""-  *'»"'<'  »-  ''>««<1  «"» 
reason  need  be  invoked.     Th.  omiasion  of  trw„M    "^r'^*^"  """^  ">«  «"»    ^ 
«o  the  second  count  of  the  indictn,en%  on  whUf     ''  """°"  -firethought "    ^  , 

•  •    III  '""^•J-     Fron.^i„e^.„e™ori.l  tLeXl^hTr  '''  ''^""'^  «"'''^' 

waa  no  ,a«e  on  record  ;jere  theae  word-  E     K  "      '""  *'"'•'  •"'^  '''•" 
^-?  a"«tainei  .  An  eaaential  of  the  crfee  of  ?J~" '""'"^  "»  ••«''°»'»«»*  ^ 
and  ^ahee  aforethought  cannot  be  Zlei  ":"'"  "  ^^'^''^  «>-^'*-yA', 
;      quemly  n.uBt  be  alleged.     He  wouldCt  o,^e'a   J""!  "T  '"^''''  "'^  «»"«^ 
^•f  the  case;  thi.  point  had  already  ^n,  Tr"   *"^;''"Sthoa  this  branch 
f7'"«;^-    C<*rr,  where  the  whofe  T  tl  K  .7'*'^""'''^''  ^"  ^''*  »«•«  «f 

rrf:  ^'"^'^^Q"-'-  Bench  arCb'cTr/'"""^^  ^'-"«d 
<?•  6'.,  had  been  fyled  ;  it^aa  an  able  andll  "  r  ^'"'"""  °^  ^''  ^«»-*»«. 
«««horitiea  on  the  point.  'He  ret  J  tT  7  ^^'P*' ''''"^'"'-«  «" '»•« 
appended  to  the  ata.u.e  the  forraotdil  /"'"*"  '^  ^««»'  '«  'hich 
the  for.  of  indictmentin  the  ca^ofj;  ;'?.', .'^  '"'''"'    *'"  -"^«'«J«J 

two  counts  were  identical,  diaclosed  thelt  o^  ^      V'  "''''  ""**  ^''^  «"' 
Jrst  had  certainly  nullified  .he  verdict  of  "^uiif":;  ^  ""  "?"'""' ''-  »''• 
.As  to  the  fourth  noint  nft*-    •  •  .    ^     ^  .  **"  *•>«  second. 

■      ^e.hoj^bytahouldTlCon^r'"^'^'"'"''"^-^^'^'^^ 

•  f  Ifi-ed  Baignet,  and  the  latlel.  a  «ne^!t  !,r^.?"  "'l"'^"  **^  'r«*  'o  murder 

of  the  indictment.     The  latter  forrlf  E  '"  T"""  ''*''  ""  *''«  «»«»* 
20,  sect,  10,  which  was  framed  to  m  J  L^wV"  •'""'*"'*  ^'^  ^««»'  •"'"^^ 
«•  to  the  person  concerning  whom   the  Tut!jr"'r* '*'"'»^  ""«ht  arise 
precisely  the  same  as  the  English LuL  t-Zfi  VT \  "^ '"^  "'"^"'*  '" 
The  oo^ntin  qu«8tjon  rfight  hi,ve  been  mo,;  f      y^^'V''"'*'  '^®'  ««»•  I*- 
with  legal  phraseology  if  i!  had  a  iZ  .TmSirr' .'"''"  '''  "«^'^-«« 
i»at.8fied  that  it  was  not  e8«,„tial  Sr   5,""''^  •«»'-«thP««ht,"  bpt  he  was 
offence  described  by  tint  count  tn!        J      ^""*°'  '^"^  «^  the  law.     The       ' 
.  capital  offence  oJ  .^illtr%rf'^trf  '^  "^^"^'  '"^^'^-^^ 
n^'cssary  to  be  mentioned  than  the  S.  of'T^'^'"'  ""'""^  "^"^  ^- 
offence:  32-33  Vict.  chap.  29  sect  JqT?     1  "^  "*"'"**  thus  creating  the 
^I-'P.).    The  English  Les  ZH  '  ^'m"  "^"  ^  ^eo.  4,  chap.  64,  sect.  21 

-nd  the  American  case    mp^l'  T  ^"""^  ^'  ^'  '^^  ^''^erson,  B 
•exaotly  in  point,   '         '     ^'  ^'^^^^  ''•  ^^^'^V,-^  Johnson'.  Rep,  mi   '      ' 


Mi 
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^^ 
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BnQiiiwi         Curran,  in  reply,  referred  the  Court  to  1  Ruiaell,  4th  edit.  p.  1003,  note 
GoriMiMDcvnr  {$),  and  p.  1004,  note  (A),  where  Mr.  Cream  queetioncd  the  authority  of  the 
/  two  EngliHh  csMi  jult  eited.  .^ 

W         ^...^    On  the  18th  (]>eo.),  tlie  prieoner  hcing  present  ogiiin  pursuant  fo  order,  the 
Court  proceeded  to  render  judgment. 

Monk,  J.  UUiienling) — This  was  a  very  important  matter.     Precisely  Jhe 
^            same  point  was  raised  in  the  Carr  case  at  Quebec — whether  iq  ohargin;;  a-man 
'       with   intent   to   murder,   it   was   necdwory   to  have   the  words   "  of  ronlioe 
"J      aforethought."     Five  judges  examined    the  question    with   great  care,   and 
Judges  Caron  and   Drummond  thought   the  statute  covered  the  defect  after 
verdict.    Three  of  the  judges,  himself  amoog  the  number,  thought  that  the 
words  "  of  malice  aforethought "  were  an  essential  ingredieht  in  all  indictments 
relating  to  murder,  and  thot  the  stntutc  did  not  cover  the  defect.     He  did  not 
-^^           believe,  however,  that  that  precedent  was  one,  of  those  which  were  binding  on  thia 
Court,  or  that  the  decision  finally  disposed  of  the  quciition.     He  confessed  tliat 
the  opinions  about  to  be  delivered  had  modified  his  views  a  good  deal,  thoiiigh  ho 
had  strong  convictions  at  Quebec  that  the  words  "of  malioo  aforethought" 
j     were  necessary.    Nevertheless,  though  he  admitted  the  argunients  of  the  other 
members  of  the  Cdurt  had  great  weight,  he  was  not  prepared  for  so  entire  a 
change  of  opinion,  and  he  was  forced  to  record  his  dissent.     The  question, 
practically,  was,  Did  -(he  second  count  of  the  indictment  disclose  the  «»fienee,  sq 
that  there  could  have  been  no  misapprehension  on  the  part  of  the  Jury  regard- 
ing the  nature  of  the^^cnce  charged  ?  In  fact,  the  jury  may  have  been  misled. 
It  would  be  a  vfery  hard  cose,  and  a  great  injustice  to  (he  prisoner, ..if  the  jiify 
hod  been  misled.    The  jury  must  not  be  jgyisled  acedrding  to  the  law  of 
*  evidence.  ^..,„- — >r"'"" 

DoaiON,  C.  J.— Section  10  of  the  Act  32-33  Vi(^^.  20  provides  that ' 
,4  whosoever  wounds  or  causes  any  grievous  bodily  hafm  to  any  person^  with  intent 

to  commit  murder,  is  guilty  of  felony. 

The  indictment  in  the  present  case  is  for  an  offence  committed  under  this 

section.     It  follows  the  words  of  the  statute,  and  as  section  79  of  the  Procedure 

Act,  32-33  Vict.  eh.  29,  provides  that  an  indictment  shall,  after  verdict,  be  held 

sufficient,  if  it  describes  the  offence  in  the  words  of  the  statute,  this^oukl  alone 

"  <  seem  to  justify  the  judgment  thot  nonobjection   having  been  talcen ' to' the 

I      indictment  before  the  verdict,  the  verdict  ought  to  be  sustained. 

l^ere  are,  however,  direct  authorities  which  load  to  the  some  conclusion,  and 
among  others  we  find  that  Archbold  at  pages  650-652-G53,  suggests  that,  to. 
avoid  the  questions  which  arose  in  the  coses  (^  .ffey.  vs.  ifyan  and  J7<>^.  vs.  (STmtVA, 
the  indictment  should  always  contain  a  count  charging  an  intent  "  to  commit 
murder  "  generally. 

The  difficulty  in  the  cases  of  Heg.  vs.  Ri/an,  2  M.  &  Bob.  213,  and  of 
2ieg.  vs.  Smith,  Dears.  559,  was,  whether  the  intent  was  proved  as  laid  in  the' 
^^      indictment.    In  the  first  case,  Baron  Parke,  after  consulting  Boroh  Aldieison, 

said  both  very  much  doubted  whether  the  Verdict  could  be  supported,the  avepneni  ' 
»  of  the  intention  not  being  proved  as  laid,  and  he  directed  another  indictment 

4  to  l»  prepared    allogipg  the  intent  to  have  been  "to    commit  murder "' 


!^?L?i^2^N^  BENCH.  1874. 
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generally,  under  iiiieh  thTZt.^  ^       ^ -j^  ^— -— -^^ 

Miepage  cited  fro^  Ha«.«ii  "^"•^""«-  »*■.  Oceaves,  in  a  note  .t  »i.-  r   .   .    TheQu«.» 

".„..M    '""'^*"^'''  t»'e  words  oftbe  1  V,o/„i:  q?   '^  t''?.  P"»oner  wiU,  »„         .  .     __ 

;:;;^r»otstatin,;C,:,^---^.-^ 

no  reference  to  the  o,„i«sio„  of  i\^  v^^^^  %"".  he  n,akea 

JlBm  q««^^^  being  raised"  !s  t\L  .       "''  ^'^'  '^"'  'h*  Court,  on 
^  'commit  murdw  was  I.L  .u       !  .        *  P'®"*"'  O""*,  Mid.-  «Th«  ;  ♦    V. 
4»i.»»  "cr  was  Here  chare;ed  in  thn  »«.j     «.  .  '  ^ '^'      ^ne  intent  to 

that  was  sufficient."  ^  ^*  "'^''^^  «^  "'«  "tatote,  and  we  think  ' 

a,g„c,,  »„,,Ci„,e„rt„„  BloXl,!,    *;"°*"  ""«<  l«  »»■»«  Alfred      '  ' 


•Tfl/1''^ 
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Tiio  guMn       •  Ijo  prinonni«r  n'l  priii  nuoune  objootion  pr^limioaire  i.  I'aotA  d'aoousation ;  ft 

Corntliu*  D««<rr  n'eft  «|u'aprda  rerdict  qu'il  a'cin  eat  plaint.    II  domanda  par  une  motion  on  nrr6t 

dc  jugrmoDt  quo  aa  eonvietion  fut  d^lar^  illotralo  ot  qu'il  no  fi'it  pna  proo()<i<$  t\ 

rendro  juginnent  oontro  lui,  uiroe  quo  le  aiMsond  chef  d'nuousatiou  n'dtitit  quo  la 

r^p^tition  du  premier,  et  qu'opnt  ot^  aoi|uitt<$  nur  lo  premier  ot  <J^lnr<S  ooupubin 

Bur  le  Roconil,  le  Tordiot  (itnit  contrndiotoiro,  et  l'iiuf|uittt>nient  ^ur  le  proniior  ohof 

»  n^tx^aailail  un  aoquittcniont  aur  biwoond.     Lt)  prinonnior  ull«$jj!ua,  en  outre,  quo 

lo  aofond  ohofd'aoouantion  <ltait  ill^i^al  et  nul,  en  ^o  qu'on  n'y  trouvoit  ououu 

alMKU^  et  reprooho  do  miitice  prinUditee  ()ht4  lui,  ni  uuouno  dosoription  dex 

,  moynna  qu'il  aurait  eniployda  pour  bleaaor  AU'rod  Buignet. 

II  n'y  a  pan  do  douto  quo  ai  le  priaonnier  ho  flQt,  dana  lo  prinoipu  ot  avnnt  lo 
vordiol,  plaint  do  Tirr^gularittf  qu'il  indiquo  dnnq  lo  second  olicf  d'accuautioii, 
il  Doua  n&t  ^teplua  difficile  do  ne  pan  aouueilliran  domondoon  arret  do  jugonient, 
duna  lo  oaa  oik  lo  jugo  pr(teidant  il  hod  proct^a.ourait  muintcnu  lu  Idgulite  du  ohel'. 
En  ett'ct,  on  pout  dire  quo  oo  r*fproche  de  nuilii^ primiilitif.  oat  cawnticl,  quo  In 
malice  conatituu  la  b^se  du  oriine,  ot  qu'il  (uut  I'ulleguor,  quoiquo  lu  prouvo 
puisao  ne  s'un  f^tire  que  pur  rinftlrcnoe  a  tircr  dt-a  oiroonatunoea  de  lu  ouuno,  et 
du  fuit  niome  du  la  perpetration  du  crime. 

Maia  le  priflonnier  ne  juge  paa  A  propo.t  do  so  plaindre  in  limine  de  cctto  irr«5- 
Kul.-)rite  appnrcnto,  et  il  no  aoinblo  a'eTeiUcr  quo  loraqu'il  a  ^t^  dMuri  coupable 
« t  uu  moment  tie  rccevoir  aa  acntoiicc.  ^  IF  e.st  trop  lard,  lui  dia-jc^  ou  plut6t  lui 
<iir  la  loi,  qui  eat  soil  guide  et  le  ndtre.  £n  r^ierant  A  Ju  acction  70  du  ohap. 
29,  32-33  Vict.,  qui  est  noire  code  de  procedure  criniinelle  en  cetto  mutidre,  noua 
y  lisona  qu'apros  Verdict  certainea  informidit^a  n'infirnjent  pasi  lu  procedure,  «t 
notuninient :  ". .  .Si  rpffonso  port^e  &  eburgo  est  une  offence  prevue,  ou  sujctlu  A 
"  uno  punition  plus  forte  par  quclquo  atatut,  raoto  d'accusation  apr«^  verdict 
*'  sera  r^put^  suffiaant,  a'il  d^signe  I'offcnse  dana  lea  termes  du  atutut  qui  I'a 

"  prevue,  ou  qui  en  pr«scrit  la  punition "     Ces  termes  sent  expUoites,  ne 

aont  pas  susceptiblos  de  double  interpretation,  ot  je  oroia  que  nous  devons  lea 
intorp'r^ter  dans  lour  sens  littoral.  Voyona,^n  cons^qucnoe,  ai  lo  ohof  d'accuita- 
Uon  donton  so  plaint  d^signe  I'offense  duns  lea  termes  mSmcs  du  statut  qui  I'u 
Br^vue.  Ce  statut  est  la  section  10  du  chapi|:ro  20  do  la  32-33  Vict.,  ct  II 
d^laro  que,   "  Quiconque....,  do  qucique  mani^re  quo  oe  soit,  blesf^  quolqu'un 

"ou  lui  oiiuse  qucique Idsion  cor porellogr{<jre,aveo  Tintention do  oomijtetti'e 

"  un  meurtrb,  oatooupablo  do  ftlonie,  etsubliru  lu  peine  de  mort  oomme  f4\ot"  Eu 
lisant  le  second  chef  de  I'aoto  d'accusation,  on  voit  qu'if  d^aigne  /offense 
dans  les  termes  memea  doceatatut.  On  vbit  uusaiqueoo  second  chef  ooniprcnd 
lea  mots  "  f($lonieusement "  et  "  illigalemont,"  ce  qui  eat  loin  d'en  diminuer  la 
portde.  .  '     .  X' 

Mais  le  savant  avooat  du  priaonnier  pretend  quo  lea  deux  chefs  sent  identiqucx, 
que  racquittemcnt  sur  le  premier  ndcossitait  un  acquittemcnt  sur  le  second,  ct  ^ 
qu'en  consequence  le  verdictest  illegal.  Cca  deux  ohefa  different  Tun  de  I'autro. 
L'un  accuse -jle  prisonnier  d'tivoir  eu  I'intentioh  sp^cialo  d'xosassiner  Alfred 
Baignet,  tandis  que  I'autre  I'acouse  d'avoir  eu  I'intention  gtfnerale  dc  oomtnettro 
vn  meurtre  quelcooque.     Im  prntique  de  nos  tribunanxaomble  jnstifier  r«mploi 


quelcopq 


de  ohe&  d'acooaation  tendant  en  apparence  &  r^pdter  one  aoQaMtion  sdas  plu- 


^ 
W. 


./ 
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'1^ 


■icuriform«,Mnirmi7iw^ ' '  ' 

au  noire  e.t  e„  viguour,  ont  co  C/ll     "'"'?  ^^  ^'^'^'^''re  hcuW.,, 
Archbold,  COTcitant'"  .      .  "^ 

jl"'7-    ^'"V"*'-,  1  Moody  O  C  466     . 
1  H.;     II  ^•'    "^  Q«cen'«  Bench  74  • 

i  ;f  ■■"on,  «.^c  di,,  ,,„e  |.  „„,io„T.  .^"° ''°  ''"'"'•    ""  «"»*l-»..e.,  i"'.u". 
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COURT  OF  gUEKNa  BBNCli,  1874. 


Tiu-  gu^n    of  flje  Dominion  of  Oanad*— poMoil  in  tlia  thirtj-Moond  «nd  thirty-third  jnn 
CoriwiiiMOwryof  Her   Mi^oaty'i  rtigu,  ohkptet  twontj  ; 

^jkni  con»id«ring  th«t  bj  th«  Mid  atatate,  th«  Qff«n«fl  of  wounding  with 
l9tent  to  oonimil  murder  wm  mad«  different  in  nature  fiom  what  it  waa  under 
the  common  law,  tod  a  ncTere  |«oaltj  attaohed  to  it. 

Cooaidering  that  the  aaid  CoriMiliua  l).H>ry  haa  talien  no  objection  to  tho  aaid 
second  count  of  the  indiolment  until  after  rordiot  rendered  againat  him. 

C'onaidoring  that  it  was  not  necowwrjt  to  »\lo^e  or  aet  forth  in  the  aaid  indiot- 
ment  in  what  manner  the  aaid  Corneliua  Duerjr  did  wound  the  aaid  AllVcd 
Bkignet. 

Considering  that  the  motion  in  arrest  of  judg{iient  made  by  and  04)  b<4iiilf  of 
the  aaid  Ciwucliua  IJeery  ou>jht  not  to  bo  uiuintaiuod  for  uny  of  tho  rcuaona 
(herein  aet  forth,  the  aame  ia  horoby  rcji-ctod; 

And  considering  thit  tho  judj^ment  on  the  convietion  {to  .this  oauw  haa  been 

.    post[«oned,  ,  '        "  k  ' 

Tlio  Court  doth  order  that  Judgment  \m  rendered  on  tl^  verdict  nirn|nBt  tliu 
i  said  dtfoodant.  (The  Honorable  Mr.  JuNtioe  Mouk  dtip^iDg,  |ind;(t(b  Hono^ 

rsble  M(,  Jur<tjce  Ilamaay  abaont^  '.  i  \      •' 

^  Conyiot^n  affiriDied. 

.    '  «^An  Jl  <?Mrran,  for  th«  dofondiiot.        *  \  ^    . 

r.  m  .ffiVcAw,  ^.  6'.,  for  the  Crown.  '  i."* 

(W.  A.P.)        ,     V  V    '  .       '.    .      "^-I., 


/•■ 


Jooi;— 


COUB  DB  CIRCUIT,  1882. 

MONTREAL','28  JUIS,  imb  \ 

Coram  J  mm,  Sm'^     * 

I 

No.  lead,  ,   ( 

D' Afnour  ^H.  Bertrandi  ^  ' 

lo.  Qu'apr^  la  diuolution  d'uno  toeMb^  Miti*  aroeati,  obaqun  nuNnbra  da  MIo  toeM«  pout 
pourtulvre  en  md  noip  pertonnel,  le  raooavrement  de  i»  part  dec  cr^anoaa  duet  4  la  ok 
dovtnt  sooMM.  ~ 

So.  Que  le  rORlement  d'une  orOanee,  par  J'bb  dat  ol-derant  aiMoi^,  k  Piaau,  et  au  pn^udlee 
de  ruutre,  poet^riean-ment  h  Is  diHi.latlon  de  la  •ooWto.  est  illegal  et  coiume  non  avoi.u 
quant  i  ce  dernier  i>t  ne  peut  In  Iter. 

ao.  Que  lonqu'un  a«blteur  d'uno  telle  «ool.ite,  est  poonuWI,  aprte  la  diMOlutlon  de  la  nod- 
iUi,  par  I'un  dee  oldevant  anool^e,  pour  ta  part  Mujement  de  la  or^nee  due  par  oe  dt'bJ- 
teur,  oelui  of  ne  peut  offrlr  en  aoni|)eniMUon,  t«  coraptn  oourant  da  Tautro  aMocI)^,  ni 
prAleadre  que  oe  dernier  a  oonaentl  a  reoavoir  en  eflbU  «t  marohandlMf  la  prix  oatier  d<M 
honoralre*  du*  a  la  iocMt#  par  ce  d«blt«ur. 

4o.  Que  lea  oauiei  eouB^ea  rp^ialement  a  I'undeedeux  procureuri  od  Nfemexergant  lour 
proftmlon  en  *o«Wte,  et  in«tltu<^  ou  eonddltee  au  num  de  telle  »o«iit6,  deviennent  com- 
muna*  aux  daux  aaeoeM*,  qol  oBt  droit  obaoun  pour  mollM  aux  bonoralrea  provenaat  da 
eea  oanaet.  ^ 


Lo  domondeur,  aroost,  ci-devant  ossooi^   de  David  0.  Duma^,  sous  la  raison 
sociole  de  "D'Amour  et  Dumas,"  a  r^damtf  du  d^fendeur,  Louis  Aohille  Ber- 
j-— tl9,ji7,  justo  moiti6^ 


■>vv.«ii»  us      a^  xiiuvui  CI  jjumam,    a  reoiame  OU  oeieodeu 
trand,  dgp^ijil  \%  diwwrhitifln  dw  la  Piwiftti^,  h  aomwa  d«. 


-</ 


IK 


vS. 


-4. 


^OqU^E  OIKCUIT,  1882. 


W. 


fl  un«  ortfanea  duA  iwr  l«  ja«.   i  ■ 

*«..».«« .,  lr^J:J*J:l::':.  ••"•■'  '^~  -•»—  «<.,  4 1.  .,■. 

*^ 'f*'«H«tM' a  rtpotjda  4  anil. -«.L        ^      . 
«»•- M«peiU.  p*,„«p7„i,i:  "P^^iT'''*"'  »'•'  '«•'  J^i«»-  «n  droit  ot  CO  fth  ,, 

;e  dernier  ««  pourr.it  Im  «„  do^u.r  nJitt.!      7^'. '"  *""'"''*'  '"'  '^'''•»^. 
iJiimo..."  "'""'"  quittance  v.l.ble  via-A-yj,  du  dit  Dnvld  C 

Dumaa.  avooat.  dp  I.  vyj,  de  Mont^S.,  '"  ^•'*'  "•»•«'  ^'^^  ^'id  C. 

ctu«5.  en  quction.  et  qu.  |e  dit  d6fo,. ,     .    "    ■  *'"""*  ''"  ^"-"l'"  dana  le.     . 
feaaionnel  aveo  le  don,a„de«r.  ''"  "  "•'»  J""*"  •«  ««oun  rapport  prT 

•d^rendeur;  etquTiC.iit      ^" ''«"^^""""'"cn,..et  hora  l„  con„.i.Lt  da 
David  C.  JDu  Ja..'      '  ''^'^  """""^  ^^'^  '«^«"e  en.re  Ic  dcn.aadeTeUe  d' t 

d<$cl.ration  du  den.andeur,l|  fflf  a^f,,  """  '^  '«*'«""  "enUonnrfw  ««,  1. 

et  marchandi«».  "'"  ^'  ^'"»"-  «» '»«  P«ier«t  ae.  hon«^  «  efei 

•«  «.  David  a  D.o.rpllr'im':"'  "•  ""V  "*'••"<"'"'  m'.utS^ 
AUpr..i.„^,«„„,.,^.„J;»W,..l..  «de..i.  l.di.D„„i.,_,._ 
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lit  ^tait  absolument  nullo  <juant  au  de- 
lit  Duma^  ik  y  consentir  en  son  nom,  et 

9Jour.  "'  -; 

1  pas  le  droit  de  Her  le  dit  demandeur, 


le.  dit.  «*  to'Amour  et  Dumas,"  qui  I'ojt  fcprfente  dans  les  ditcs  oauses  et  on* 
tait  tout  en  leur  pouvoir  pour  bien  scrvir  aes  iiil^reta;" 

A  la  scconde  exoeptton  le  demandeur  a  r^miDdu  : 

"  Qu'il  n'dtait  nullement  responsable  des  (fcttes  p^rsonnelles  du  dit  David  0 
Dumas,  ni  tenu  au  paiement  d'icelles.  / 

"  Qu'il  n'itait  en  rien  li^  par  aucune  coyvontion  par  laquelio  le  dit  David  C 
Du».a8  aurait  pu  s'engager  4  prendre,  des  /ffets  au  luogasia.  du  ddfendeur,  pour 
pnx  de  ses  services  professionnels.  ' 

"  Qu'une  telle  Oonvention  si  elle  exist 
mandeur,  qui  n'aVait  jamais  autoris^  le 
en  ovait  mSme  ignord  rexistenoo  jusqu'A 

"  Que  le  dit  David  C.  Dumas  n'avai 
non  plus  que  la  dite  sooi^tdde  "  D'i)(mour  et  Dumas,"  notammexit  depuis  la 
dissolution  de  cette  soeiet^,  par  unconirat  decette  ndture  dont  Teffet  dtait  d'ex- 
dure  son  associ^  des  gains  de  la  sooi^t^  et  d'en  b^n«ficier  soul." 

Voici  maintenant  les  auto*it^s  et  decisions  sur  lesduelles  lo  demandeur  fondait 
'  sea  pretentions :  •  [  • 

2  Troplong,  Sooi^t^,  pp.  354,  355,  Nos.  866,  867.  -  '  ^    '        \ 

•    Fdlioius,  C.  30,  Nos.  64,  55.  '    . 

,      C.  0.  articles  1844,  1849,  1851,  No.  2,  et  1855. 

6  L.  C.J.  256,  Howard  vs.  Stuart.  ►  /     * 

1  fiev.  Crft.  .245,  Poston  et  al.  vs.  Waiters. 

Le^demandeikr  prouva  I'existenoe  et  la  dissolution  de  aa  soci^td  avec  le  dit 
Uavid  C.Duitfas;  etaussit6t  apres  l-argument,  la  Qour  rejeta  les  defenses  et 
exception,  du  d^fendeur  et  aceorda  au  demandeur  les  conclusions  de  sa  demande. 

r  r»   n.  J     *  .  .  Action  maintenue. 

«/.(#.  x/ilmour,  pour  lui-mdme. 

j%?<aM^<  <fc  Z>e  i/ar<»>ny,  pour  le  d^fendeur. 

(J.o.  D.)  « 


V    '  ODURT  OP  REVIEW,  1881. 

MONTREAL,  aOTttMOVBMBER,  1881. 

Cbmrn"  Johnson,  J.,  Maokay,  J.,  Rainville,  J. 

■■.,,.-■   ^  . z;^  .-,  No.  1854.  ■    ;:..;-  -    ■      ■ 

Chester  vs.  Gait  es  qual^  arid  dunningham  et  vir,  opposants. 

Hm.D:-Tl»t  ,»nlv^r^lr«Udu.ry^te«My  to  certain  penon.  to  tmrt  to  p.y  the  annoal  WTeOM 
h^L  •'  '*"/'"«  •"'  «»tnr«Hlfc,  ud,  .t  bm  detth,  to  diyltfe  the  cplUI  between 

Her  chUdren,  cnitted  •  eubaUtatlon  to  fliTor  ofthe  oliUdien  Dim  »id  to  be  bom  o?JlC. 

This  was  a  hearing  in  review  of  a  judgment  of  the  Superior  Court  at  Mon- 
treal  (JbttA,  J.),-rendered  od  the  28th  day  of  February,  1881,  in  favor  of  the 
opposants.  ^  .  • 

The  plaioUff,  under  a  judgiB^nt  nnJatnA  agninst  th>  4sfendsut  in  hg^ 
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.,.v«,ib;  .„d.,  b.,  bVoS  .ill       ""  '^"'■^ '" '""  ■•  »"'"'*  ■«'■ 

I«»»e"i..,  .nd  .he.  riUM  into  Jb  tb.l Tl  h  7         T*  "'°  ""'' 
nio.1  ndTnotoBcom,  and  n.1  the  -,„'.,'        '    """  l'^^"  •"}  be 

..u.™.  liSi..,  ,„.tH; :  x/t™  „  t  ^r:^  ."?"■  *-■"«  ■-" 

her  o.n  rrolpt,  which  I  b.r.k.  j2,i.:'i.  -.     '  ^°"°  ""  """«.  "P"" 

whom  I  .cwrtiMl,  „i,e  ,.j  h-,  °  hT  '"7'*'.*""«»'1  *•»  alike,  to 
»id cbild™  being  hlTo^Str^r,,  \?r'- ''°'  "  *'  ••™'  "'•"^  «f  "» 
.be  -..re  or  the  ^^72;  ^^  ZtetL^:!'"''  -"•«■•  '  «"  '-.t 
.b.o,.b.,.h.ll  h.«.„.i„.d  „^ri"    V  ^"'^'"'''"''"•' 

«£,....i.^e;:3r.r::- 

The  follo.ing  ,„  the  judpncnt  of  the  superior  Cooi^l  • 

Me.  York,  d.n.  1«  Etat^UohTA"  I„.   .    '.  7'  '°"'.*"'  *  I"  ""•  •»• 
UB.n,ueJ«»„„  Crti.,  »,„;:?    '  '  "^Kleux  .„„•«,,  d„  „,  j^,  ^ 

.« pieo.  o\.:„'r^  t ;;;  dT:zi,':.hr  "^'"-r '-  ^-^^ 

1.  S  «.rier  1864,  ,«  MdtreSh  ^.f  t  .cZl'r  """  ^*'-"«" 
tiennen.  en  p„pri«,4,  „.i.  4  ,.  ^  d.  ,"C„SlT„  f  T  '"'  "'*"■ 
.«.  et  i  n.it,e, «  „„o  p«  rail,  rfh^t  hi;'  f  j  !  ™" ''"  •""  ""f™" 
l.di..«,Mei       '      I»'"""«"<'""»e°  f»»<lee a dem.nd.r  in.i..lev«. d. 

»»p^r*"°'  '"'"  """^  '•'"-men.  d.  dit  f.„  EobeH  Cnniogb...  ^ 


VK. 

Mait. 


^"1 


CboHter 

T*. 

Ualt. 
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Jit       "  '' 
COURT  OF  BEVIEVV,"  1881. 


'-f^ 


2o.  Legs  uniycrmJ  aauoiaire  du  r^sidu  de  ses  Wens  4  Messieurs  William) 
Adams  et  Joha  Macdontld,  moU  dans  le  soul  but  d'assuror  au  n.oyeu  de  cette 
fiduce  1  ex&ut.ou  de  ses  volont^s  et  sao.  .uounomcpt  gratifier  «es  dits  l^ataires 
fiducu.,res ;  le  d.t  tesUteur  ordonnant  que  sos  bicns  soient  liquides  ct  que  le  pro. 
duit  en  soit  plaod  en  heritages  ou  actions  de  baeque,  pour  le  revenu  8tre  pavi  A 
lopposantes.  v,e  durant,  et,  a  «on  deeds,  en  divlser  Ic  capital  par  ports  lale. 
entre  les  en/ants  de  ladtte  opposante;  ^ 

';  Considerant  que  les  legataires  fiduoiaires  sfis-nomn.^s  opt  rcnonce  <l  la  di;^ 
position  a.ns.  faito  en  leur  faveur,  par  le  dit  testament,  et  que  par  suite  de  celj 
renone.at.on  la^ssession  des  biens  l^gu^s  s'est  trouvtfe  r^unie  H  la  propri6t  Jul 
latdtedtiqualifitf  quelqu'ilfut  j\  •  7    ^* 

"  Considerant,  qu'en  droit  rfopri^t^  des  biens  ne  peut  demeurer  on  su/pens, 
et  que  n^anmoms  st  les  dy3itions  du  testament  invoque  devaieut  fitrJpVises 
.  a  la  lettre,  les  biens  l^gtf^  ne  pourraient  6tre  attribu^s  maintenant  ni  JlW 
aante,  ni  A  sea  enfants /(otuelleuient  vivants,  mais  devraient  au  contraire  dLeui^ 
en  suspens  jusqii'au  p^ces  do  I'opposante  a  fin  d'fitre  attribues  alors  Vceux  de 
ses  enfantsactuellem^nt  n^s  ou  ii  naitre,  qui  pourraient  se  trouver  vivits  ou  4 
tous.autresayantsd^oitid^fautdetclsenfants;  /     ' 

^  "  Vfi  I'article  ft^a  duCode  Civil;  ConsW^rant qo'il  r^sulte  de  I'diemble  des 
dispositions  du  t^tament  du  dit  feu  Robert  Cunningham  que  I'inteltion  de  ce 
ecrmer  a  ete  de  l^guerla  propri^te  de  ses  biens  a  sa  soeur,  I'oppo  Jnte,  maisa 
charge  deles  conserveret  de  les  rendre  a  8on  dAsds  aux  enfans  qVcIlfe  aurait 
alors,  0  est-i-dire  k  charge  .de  substituUon  en  faveur  de  ses  dits  enfui.t.s  • 

"  Considerant  en  oons^uence  que  les  dits  enf.nts  de  I'opposapt;  i'ont  pas 
actuellement  la  propri^t^  dos  dits  biens,  mais  n>  out  qu'une  esp4r,ncp,  et  que' 
par  suae,  les  dits  bienb  ne  peuvent  etre  saisia  et  vendus  pour  les  dette*  des  dits 
eniants ;  •  ,  \ 

''  Df  >»re  bien  fonddo  reposition  de  la  dite  opposante,  renvoiela  contWtion 

faite  d  icelle  par  les  demandegVs,  et  en  consequence,  accorde  4  rop^«!««,tel,it„. 

!  de  >a  -aisie  faite  paH^T^iandeurs  des  dites  vingt-deux  actioSiu  fonds 

capital  de  la  Banque  Jaoqucs  d^r  mentionniJes  au  proces-verbal  d»mm^  ea 

cette  cause,  k  toutes  fins  que  de  droit,  et  condamne  les  demuiideun.  aux 


Johnson,  J.  The  question  arising  in  the  present  case  is  one  of  unusual 
nicety  and  importance ;  ,?e  hav#  had  it  before  us  for  two  terms,  and  during  the 
present  term  wo  had  the  advantage  of  another  hearing.  It  is  impossible,  i  far 
.as  1  am  awaie,  for  any  discussion,  however  extensive  and  profound,  or  for  any 
terjs,  however  careful,  to  define  permanently,  «,d  to  the  exclusion  of  plausible 
criticism,  what  disposition  of  property  is  o/a  not  to  be  called  a  substitution 
Every  one  acquainted  with  the  subject  Wows  this  much;  and  every  one  who 
has  wnttefa  upon  ,t  shows,  perhaps  unconsciously,  by  the  immense  efforts  at  pre- 
^sion  and  findity,  that  such  is  the  case.  The  quesuon  arises  here  in  the  case  of 
the  will  of  B.  Cunningham  leaving  to  his  sister  Mary  Cunningham  rMrs 
Gilbert)  the  life  enjoyment  of  his  pr^^,  wfejch  is  directed  to.be  invested  by 
his  tjusteea  and  executors  to  pay  the  interest  to  her  during  her  life,  and  after 
her  death  to  divide  the  priocipaT  between  her  children.    Thia  estate, '  ^r  tomo 
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substantially  means  thi«  *„J  L  .      •  "  opposition,  then,  which 

this  will  being  made  bWeTo  cr'thl  "'     ^'  '''^  '•^"  '"'''^  '^'^' 

The  only  panics  wKSfc  hi  '  '  •  "°  P""''  *""'•''''««  *''«  »'»«t«^- 
before  «1  ' Tie  jBTre  I  ""  "  '"*  '"  "'""«  '''''  •»"««*'«-  "«  «<>* 
parties  do  nolrai  jBLr  The  iud"  ""T  ""  "'"  ""'  -""^  '''''"  '»>«  "« 
andthe8horJatliR\    ^''N">"»«'»' '«  •g'""^*  the  tutor  to  the  pinors  ; 

.theta.in;::L:St^:^::t;^  ^''-^™- 

^that  on  which  the  case  turns  is  .1,^  If  If  i       *T  ,.T  P"'"''  '*°'''«''  »"** ' 


Code.    Article 
ih  stronger  case 


-  ^M^,^p       •*  •  V =        '  '"^eT»reiaiion  favorable  t 

>fc      '     r  "T  f"  "'''  "PP"''*"""  <>^  *•>«  ««de  of  the 
"WS  says  even  though  the  term  vm/ruit  be  used  rwhi«h  is  »  «„,ak   * 

It  my  be  obwrwd  th.t  tho  ide.  of  .n  oppo.i.ioo  aM  t  <*jl  W  .KJ 
MACKir,  j    di«.n«Dg.    Though  ngroaog  lb,t  fti  chilij  „Jl  /.!,„„ 

«b.,»=d « i,  b«4r^  t  s  '■zr^  rr^  "•  '".r 

the  tAAXAro^  ♦!..,  , f  ..     .  .   .      ^  P'««<».  that  what  was  prppoaedfoe 
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ObMtW 

Gait. 


ZrJ?'r'''''*^"'J'*  ^^  hi.  hein.,  upon  whoa,  .ll'dUtj  6f«eoutiDg  the  will  hw 

irould  h.ve  nght  to'poMewlJjn  of  that  given  to-her  «,  ««./-r„ft  on  the  condition, 
of  the  old  I.W  .t  that  tlnpn  forde^before  the  Civil  Cod*. ;  buHhe  fJor  C  > 
n^«.t  her  not  to  have  p«.lon,  but  has  appointed  e,eeu;or.  to  p^W  o^^ 
what  they  have  annually,  the  interest.     Tboy^  ih'e  firat  named"  h4e4i«,lSd 

mrem  fs  the  office  of  executing,  tesutor's  will.  •  v  A 

7    rr  n    -j       i-       .  .  •    "        ^"•'g^ent  o^Superior"Court.oonfified.   ' 
/». -tf. -Davi Aon,  for  plaifatiff.  ^i 

;     Z/ttcos/e.<fe  Co.,  for  opposants.  *    *      •  ,,  '        .  4 
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'    MONTI^^AL,  SftTHjfOyEMBBR,  1881.        '     • 
Coram  U^cslKY,  J.,  Torra^ob,  J^  RAmviHI,  J. 


I 


No..  1 114. 
Oottgeon\B.  Yui)e,  et  al. 


...This  was  •Review  pf  .the  j«r«|ent  of  the,  Superior  Court  ^t  Montreal 
(Papineac,  J.)  rendered  on  the  sdth  of  Jiine,  J881  -^  ■  ^««''eai, 

et  '•„^?"«'f^*^*  f  « '^,  ^emandeur  n'a  pas  prouye  les  alW^tions  de  sa  demapde 

.  rtqu  I  estprouv^S  qu'un  bail  verbal  da  la  mai^onr  en  question  en  cette  cJuse 
*^  .ntervenu  entre  les^rties,  dat^le  courant  du  mols  d'avril  1880,  4  compt^ 
t!^7Tu.  .73«f:,^  '•''^°  •'^•lOO  par  an,s,n.  aucune'convenSl. 
::^t:^^;tSe^'"'  ^  ^"^  ''  ^'-  ^r  -  ^!"  ^^  ^--i».  d'-P"^- 

"d«  r^'rf  ^I'^'o  ^."^  ^— '  ''•  cc  ball' est  prtfsum^  d'unc  annie  e>  vHrta 
delart.ck  1642  d«  code  .civil  j  ^„e  les  tennes  de  paiement  n'ont\a..J 

"Consid^rant  que  le  te?me  dn  dit  bail  ^tait  incertoin  et 'qu'il  ^Jtait  en 
outre  p1-es«n,^  dans  le  sen.  de  Tarticle  1657  du  code  civifet  que  le  dema^deur 
en  ne.donfian^  aux  d^Jfendeurs  cong^  du  dit  bail  verbal,  que  le  25  d'avril  1881 
■naoas  donne^unavis  .uffisa^t  kux  tern.es  de  cet  article  1657,  et  qu'il  anrail 
dUonnerauid^feiJ^eurscong^  par  un  avis  d'aumoin^troismds: 

La  Cour  renvoi^  Taction  du  demandeur  avec  d^peng.*' 
,    The  Co^rt  of  Review  unanimously  confirmed  the  judginent,  *        * 

rt    A    J  r      i  .    ;«.  -  «^«dgment  of  8.  C.  cenfirm'ed.    ., 

£>.  ^a^rf,  foa- plaintiff.  .,-  >^ 

Archibald  (StMcCorfnick,  tor  icfmdaat.  '  • 

(8-B)  '         .     .  ^ 
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,.  -  "ONTRBAL,  30th  NOVEMBER,  18.81.        '      • 

^         Coram  Jomsos,  J,,  ToRaANoi,  J.,msjrtu^/  "      , 

'.■  ;'     .  No.  1767.  \  '  .     /T|  ' 

-  .»^'o';ttJ2z  «trjrT"'r*^'''""  p"-*^  pi- -«»;.«* 

»oo.,™i.  .„,IZi,^  j';';*"^''"  °f™"*»»^^  U  mur 

,  tonce  »  .«lr„i ;  "  '<P™"«""'«»  •»  Mm  f  «o,i.ri.,,^. 

^avairt  Taction,  a  permettre  le  pa^J  dema?drer,LJ  *oonjl  «on  coosentepie^t    .| 

*  ^e  rindcmnii^  d^itT^f^"^'  que  *oyennant  le  paieoient  pillM,     , 

-i^fbnde«r,poV, Placer  »ai;^^^^^^^ 
^^parer  le  mur  en  question  dans  ie  d^Iai  suldiT^  Z  fZ£  ^ '"  ^"' 
/que  ceux  occasionn^s  par  les  travaui  d«  "^'^'Sf'**  """^  "I"  »wnmageg- autrea  ■ 
4IUX  d^pens."  •       •  *  ***  r%rat,0D,  ooi^mne  la  ^denwnderesse 

•  .   The  Courtof  Review  .naniniousl,  -aroied  the Vu^ent  appealed  f^..    " 

^%Me  4  i/c<?oun,  for  plaintiffs  Judgment  of  S.  C.  confirmed.    '    ^ 

^*-^^''^''^&Scafhn.  tot  defendnnt»  '  •        "'  ..-'    ' 
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.  *  COURT  OP  QUEENS  BENCH,  ISSl/ 

MONTREAL,  mn  WOVEMBER.  18W.  . 

Comm  Hon.  Sir  A.  A.  Dorion,  Ch.  J.,  Ram8ay,  J.,  Tissiift,  J..  Cross,  J  , 

Ba?t,  J.  ,  '     '      • 

/      :    ■  ■      i  7  .,:  '■ 

'  /  No.  248.      •  .  . 

WfllT-MAN,  V 

•      /■■■'  '  *■ 

«..  ^  ^„„  Appkllakt.j 

THE  CORPORATION  OP  THE  TOWNSHIP  OF  8TANBRID0«,  - 

RispondwtI 
H«iD:-Th.Hheowj.erof  property  throngh  rfhich  the  MumcljMiilty  ope«  .  front  ,o.d  U  bo«n*^     '     ' 

n  ''^.''/'f  "»  ."PP«»'  ^'•«'»  «h«  following  judgment  rendered  by  the  Circuit 
four  for  the  District  of  Bedford  (Dunkin,  J.)  in  ab  action  brought  by  the 
appellant  for  the  cost  of  fencing  his  Und  along  the  line  of  a  front  ro,d  opened 
by  the  respondent  across  his  land  :--\ 

...  "f  T"***""^  *''"*  '*  "  ""ffi^'^tlj  established  in  evidence  that  the  road  in 
the  declaration  mentioned,  and  by  reason  of  the  making  ^f  which  the  plaintiff  wa» 
put  to  the  eipense  of  fences,  wWch  by  this  suit  he  seeks  to  recover  from  the 
municpahty  defendant,  was  duly  established  as  a  front  V«ad  in  respect  of  the 
lots  thereby  traversed,  and  notably  of  the  land  of  the  plaintiff  here  in  question 
and  that  at  the  time  here  in  question  the  same  was,  and  that  it  is,  such  front 
foad ;  -  > 

''  And  considering  that  the  fences  along  such  front  road  upon  the  said  plain- 
i!   ? ,.  T  "l^  "*'  '""?»«1«e°%.  by  law,  a  charge,  not  upon  the  munict- 
pamy  defendant,  but  altogether  upon  the  plaintiff,  and  that  the  municipality 
detendant  has  in  the  premises  in  no  wise  wronged  him,  the  plaintiff." 
RAMSAr,  J. -This  case  brings  up  a  question  which,  so  far  as  I  know,  i»V 
.  novel,  and  It  18  ,n  contradiction  to  opinions  generally  received.^PUfclf  howeve*.  \ 
seem  to  me  to  be  unfounded.    It  will,  therefore,  be  necessary  for  me  to  explain    \ 

berendr  ^'"'*''"°"  '^^  ^''"*'"'"  **^  "^  '*''^"*  ^"""  ""*  judgment  about  to    \ 

The  appellant  sued  the  respondent  for  the  cost  offences  which  he  had  becD 
obliged  to  put  up,  owing  to  the  opening  of  a  front  road  across  his  land,  and  for 
damages  arising  from  the  failure  of  the  respondent  to  put  up  such  fences  By 
the  Municipal  Code  the  local  municipalities  (save  three)  in  five  counties  support 
all  thercost  of  municipal  roads  and  bridges  in  the  municipality.  Art.  1080- 
"In  the  municipality  of  the  Town  of  Sherbrboke,  in  the  local  municipalities  of 
the  counties  of  Compton,  Stanstead,  Brome,  Missisquoi,  Huntingdon  and  Rich- 
mond,  excluding  therefrom  the  municipality  of  St.  George  of  Windsor,  and  A>i 
those  of  the  County  of  Shefford,  excluding  the  munioipalities  of  mtt^A 
ll«iwii,  ail  woriti-ormunicipaTroiia^iid  Bridges  are  executed  at  tSlipenae 


>^- 


_9^^^«tofqo*:en8  bknou,  lesi! 


^  of  the  oorporHtioD.  in  thA  «»..  L.                          '~             '            — -"  '' 
„  r     ••"",  lu  (^e  same  AianDar  nu  if  .  k    i  *  ^ 

.Oder  Are.  635..'     TW.  j,,  j„  « Je    t^^^l.wj^'t"'  T"  P"'^'''  ^  that  end     i^hit..„  , 
road  making  di.^etricllj  the  rerer^  i^  Tver  t  V   ^^  '''"'^'  "  '^'"'"'  «^  "-  ^^^* 
.00  the  .ubject,    I  „„de«ta„d  th.t^H  V;^  P".''";':--'  ^^  the  general  1,.^   ■^!zS^ 
Court;  but  that  it  "  contended  the  ft„ll  ^^  »''« '""Jority  of  the    *'""^•*^•• 

here^  .t  aeea.s  to  me,  the  error  begin,  TttZe  7  "  ^''-  '^'  '"'^'  A«d 
of  the  Custom  of  Pari».  in  ,„r„S  did  1?^-  ''  ."""^  *'"*  ""«  ««""»«"  1-'' 
"d  ./that  law  had  remained  unln'god  iXf^T  "  ""•™^''""  "^^--' 
ment  of  the  Court.  But  this  rule  La,  bl„  L^H  ^  T""''"^  '^  '^'  J»%- 
«H  the.fir,t  plaee,  by  the  uwgc  of  Z  „      .       ^  "'""'8«'*  'J'''«  <'''"nKO  began 

fcnee- a  contruetual  obiig,tion.  and  Jetgen^^^^^ 
.»onJ.w,  obligation  ;  somuohwaStWitlTK      ?'^  **^"'"""^ 
fencing  a,  ,  eommon^aw  obligTtTo  '  ^l, H.'t     T  ^»'-^«''''-«' Aet  treated 

orhe«.^tion,the  Civil  Code  aVei^t^^^^^  Without  question 

oblige  h.,  neighbor  to.  make,  ia  Lai  po;tiot  or  !.  "      ^^''^^ ^^P^'^tor  may 

thcr  respective  landa.  a  fenclor  other  sCS.       T"""  "'P^"'"''  ^«t''''«° 

thec„,to„,the,egtflatlon,,and  the, kuatl;    E   f'^.'^^P'"-*''""  -^cording  to 

^  for  the  P-portyof  amu^ieipaiU;^^;;^:'  't"    '^^^^  There  is  no  excepLn 

praetiee  no  sueh  e,eep«on  i,  ever^  IdJ^  k  \h^'"'°"'^.  ^'  otherwise,  and  i» 

their  roads  with  their  n||iaK,r,  Wkh^  a\  '"?    """""'P^'''*"-     Tbey  fence 

-  :r  f  °^*be  Legislal^re'^';-  a^  ^eld     r"'"  ^""^^'  **"'"-»•  ""^ 

Pnncple,  which  serves  of  cou«e  n^Tm^o'T^^'V''^^^^^^ 

^  /^ncc  Ich  i^l::t^J^^  "-  Of  any  1„H,  o.e  half  of  the 
upon  such  by-road.      *  /*^' '•'"'•  ^"'""'I'^t  of  the  work  to  be  done 

'^^^^^^ 

»  "  Tbe  portions  of  the  fen«fl«»AiL-.  J    ^  '  '  ' 

"■•  tker.  i.  .0  ,,p«i.,  .,^,|<,  i„  „  l™"'"'™^  ;^  «■«  """WHitie,.    I.  i,' 
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trine. 


»ufc,  at  any  rate,  Art.  776  re-cstablishe, 
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"  Kvory^cnce  required  on  any  municipal  road  nTu-t  be  well  made,  and  kept 
in  good  order^  according  to  l.iw."  *         .  '^ 

That  is  to«,,y,  the  nccoWry  fence-  are  to  bo  maintained  by  thoee 
obl.ged  for  then,  by  .ho  law.  Arr.  50ft  of  the  Civil  Code  detern.ineH  .he  roapoT 
sibility  ot  the  niunioiBal  owner  of  the  road«,  aubjeot  to  ita  charge 

I  am  .hcrcforo  of  opinion  that  the  appellant  should  have  part^f  l,ia  ooncluaiona, 
namely,  half  the  cost  of  the  fencing.  \0 

CR088  J.-lThe  appollunt  Whitman,  ani  owi^er  of  real  estate  ift  the  township 
of  Stanbridge,  brought  an  action  agalnat  the  municipality  of  the  township  for  : 
having,  .nor  about  the  month  of  June.  WVopeoed  a  front  road  aeroi  his 
farm  lot,  No.  4  in  the  first  range  of  Jdtarttridge.  the  property  of' the  plaintiff 
traversing  the  lots  numbers  frou.^-rro  8,  inclusiv^ln  that  range,  inltearing 
down  hiB  fences  to  open  said  road,  thereby  leaving  ?,s  fields  and  crops  oWn  to 
the  ravages  of  animals,  which  caused  him  great  damage;  and  for  having  refused  " 
to  fence  said  road.  -  •  o      t"» 

Ho  alleges  a  protest  made  by  him  on  the''2l8t  Ju^ne,  18T6,  requiring  th\ 
municipality  to  fenoe  the  road  within  five  days,  failing  whicl.'ho  would  do  so  at\ 
their  expense,  and  would  claim  the  oost  thereof,  together  with   the  damages, 
f;*^:'^  Vr-     He  further  alleges  that  his  land  continued  io  exposed  until 
liLf  "^"''*'  "^'"^  ''•  himself  made  the  fences;  he  consequently  claims 

«190  for  the  cost  of  fences,  protest  and  damages. 

_^  demurrer  was  first  pleaded  to  the  action,  aitd was  sustained  by  the  Superior 
Court,  but  the  Queen's  Bench  reversed  the  judgment  and  held  the  declaration 
fluffioient.  '        '< 

The  second  plea  averred  that  the  establishment  of  the  front  road*  was  within 
this  authority  and  the  duty  of  the  municipality ;  that  it  was  doiw  with  reasonable 
«are,  and  was  a  benefit,  not  a  sJamage,  to  Whitman.  * 

^  It  appean  by  the  proof  that  the  municipal  council  of  the  Township  of  Stan- 
bridge  ordered  the  opening  of  the  front  road  in  question,  which  erossed  no<vner 
of  Whitman  s  land,  ibr  a  distance  of  sixty  rods,  passing  through  a  field  wbere  he 
pastured  Ahirty^  cows.    His  fences  were   thrown  down,  both  where  the  road 
entered  and  wliereit  passed  out  of  his  field,  and  in  orjler  to ,  use  his  field  on 
both  sid^  of  the  road  Whitman  was  afterwards  obliged  U»  fence  it.     Hi  erected 
a  board  fence,  the  co8t/)f  whiph  he  charges  to  the  municipality.    The  damages 
^mplained  of  do  no«  ap^ar  to  have  been  occasioned  by  c'attle  trespassing  on 
Whitman,  but  arechHrges  for  the  care  and  keeping  in  of  Whitman's  own  oattle, 
while  the  openingsiexisted,  ta. allow  the  front  road  to  pass  into  and  out  of  his 
iNld,  before  the  road  itself  was  fenced.     Odell,  the  inspector  under  whoso  dir- 
lon  the  road  was  opened,  examined  as  a  witness  for  Whitman,  says  that  every 
ht  during  the  work  the  fences  were  put  up;  that  one  morning  they  wen 
^  ,  ^  l4lown,  although  put  up  the  previous  evening,  and  the  cattfe,  that  is  Whit- 
man  s  cattle,  had  got  into  the  neigfihor  Monaghan's  hay,  and  that  the  damage 
caused  oould  not  have  been  but  nominal..  Other  witne«»8  state  in  a  general 
way  that  the  oatUegot  out,  and  caused  damage  and  trouble  to  look  after  them  and 
keep  them  in,  which  they  say  they  would  notlbave  the  troutle  of  for  $25.00. 
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for  temg  obliged  to  make  them,  o^  for  J)T'l^  """  ^•'''  "«  '*»™«<^-  "thar 

The  appelia^t  oontended  "tha    th  a  n^l      7     T***  ^^  ""'•'  ■•>«"«•. 
time  the  Code  «..»<,  i„to  for,^;d;„7Ltf  "''^''  '"  ""''"  •-"»'"««'  »he  ' 
tr.^,  I  think  it  wa,  ae,,„.eo^':' :7J;^^^7»'-  '"/'-««^°»-  On  theoon- 
hegeneral  practice  pre^^ih'ngfh  oVghou't    ^Sr^^K^I  role  of  law  .„d  ' 
question  .a  general  in  if  appUction  '^'"•'  *'"'•''*»'  t^«  "«<»le  in 

im  .herein  d^rfb^  •»  .x«n>^.rr  ?  """  *"''  '""'8"'  ""-i"  "■«  loMlj- 

«»P.H  bu.u  doi.r'L's^*;,';;^;"  'if "» """eric,  -.h^^k, . 

««P>.  ".  40,  §  13.  it  is  declared  th.;  tll^-.  t^  ^  n®'**"  ^''^  ^*>^«'  ^l-'-d-.* 
ro.  .>j,p^i„,  ,egiaI.tion  we  r^a^^^rl ,  ^^^^^  ^  "«>«J  to  be  part  of  the' 
I  "houlUink  it  would  be  much  ZTJ  V^'  ''"*'""'  ?»"  «*«'e  ro%d 

«"  Wo.,,.Dd  tb. keeping „»  of  Zf-^-'  "''™"™"f  !•  'MuMimmu,, 
ftr  W.  own  ,pecl.>be'nef  "'  '^  ""™'  "  '  «»°«l"«"««Vhi.  pr..i,^;j 

le  n.«l  convenient  ^  O^^^J^''  '  f™""  «■«  """id  «.»  to  K     ' 

"  -  '  .       '■':     ■.:■'.■    ■■    . 

Carter  A  Co.,  for  appellant  Judgment  confirmed. 

/^-^f-(loran,Q.a,f^r^^ 


WMtnua 

Tli«  Coi* 

tton  oi^(ii« 
TuwMi^iu  uf 
Ml/Miitrldg*. 
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COriR  8UPKUIKURK,  1882. 

.  ■  n  •  /         "  ■        ' 

:     *  -  MONTRRAL,  18TII  APWL,  1M3. 

ro/-(l»i   TORRANoJ,  J.  ^. 

La  Comptignie  du'themin  tie.  Fer  ile.  Monfrtat,  Ottawa  k  O-ddenfat  ts. 
Ln  CorporafioH  du  Comti  D'Otfaua.  '  ,'"  ■      • 

r^oUmer  do »„■  d^blt.ur  au  8M <U nou  «i«outloa 4'ua« obll(«tl.>a  poq A,  p,toni,m d'un« 
■()mined'tr|[<>nti  ■-     t     i- 

ao^M»m«  d.n«  I.  cu  pourru  ^•r  I'.rt.  10T7  C.  C.  II  p..ut  y  .rolr  d'.utro.  dominage.  n„.  o«,u 
r.%iilt»t  du  r«t.rd,  et  .lor.  I.  tribuul  a  droit  d'eiilimr  .t  a«,|  j«  domiiu*..  nteUmMul 
•ouflbrta  par  l«  or«|in«l«r.  •  ^^         "«iWHi 


^  ''<"  *"''"  ••«  '*  <">"««  oppnraiMent  tnffiummont  aux  rcmarquen  faitoa  psir 
I'JIoii.  Juge  on  pronon<;ant  fion  jugetuctit. 

:  Peb  Curiam  :_Thia  was  an  Mtlon  of  domtgof.    Thi  plaintiffs  naid  that  tkoj 

•  were  inoorporaiod  by  32  Vw.  o:  55  (Quebec)  under  tho  nAtno  ef  tli«  Northern 
Coloniiation  Kuilroad  of  M.mtrOal,;  tjiat  by  36  Vic.  o.  82  (CaDnda),the  aaid 
company  waa  outhoriied  to  continue  iho  road  outside  of  Quoboo,  and  was 
declared  jo  ^  a  road  for  the  gener.«l  benefit  of  Caiada,  and  fell  mido'r  the  oon- 
irol  of  the  Dominion  of  Canada.      By  the  Act  of  Canada,  38  Wa.  c.  6&,  thff 
iranio  was- changed  to  tho  Montreal,  Ottawa  and.  Western   Railway  Company. 
On  tlie  12th  June,  1^72,  tho  defendants  passed  a  by-law,  No.  2,  authoriiing 
them  to  Uke  stock  in  tb«  railway  to  the  amount  of  $200,000,  and  pay  the  nme 
in  bonds  or  debentures.     On  the  9th  July,  1872,  the  by-law  was  adopted' by  * 
.the  electors,  and  by  36  Vie.  o.  49  was  declared  valid.      By  this  by-law  the 
,  Mayor  of  the  Council  subscribed  the  stock  on'the  following  conditions :— 1 ,  Jhe 

amount  sl^onld  bo  payable  in  debentures  of  IIOO  each,  payable  in  2t|  years. 
2.  The  subscription  was  only  exigible  as  the  work  progressed,  not  to  exceed  60 
per  cent,  of  the  valae  of  the^  work  done,  and  not  to  exceed  $3,000  on  any  one 
mile  thereof,  such  payments  to  be  made  monthly  os  the  work  progressed,  on  the 
^  certificate  of  the  company's  engineer.  ^  3.  The  remainder  of  the  subscrlptioo, 

$50,000,  payable  upon  the  cdmpletion  of  the  road  !n  running  order,  with  rolling 
^     Btock  and  appurtenances  suflicient  for  the  effectual  working  thereof,  said  line  to 
be  in  running  order  on  or  before  the  first  December,  1875.     4.  Bridges  to  be 
*  built  with  substantial  stone  piers.    The  rails,  if  ef  iron,  not  less  than  60  pounds 

t  weight  per  lineal  yard ;  and  if  of  steel,  not  less  than  48  lbs,  per  lineal  yard,  etc. 

That^^plaintiffs,  (sonformably  to  law  and  the  by-law,  bbgan  the  works,  and  in 
March,  1875,  they  had  conrtruoted  to  the  value  of  m6re  than  $300,000  op  a 
length  of  50  miles  in  tho  County  of  Ottawa ;  that  this  g^e  the  company  the  right  ' 
y  to  claim  $150,000,  payable  in  debentures  f  that  plaintiffs  (19th  June,  1875, 

date  of  action)  were  ready  to  terminate  the  works  on/condition  that  defendants  " 
should  fulfil  the  conditions  of  the  by-law;  that  depndants  failed  to  pay  to 

plaintiffs  said  debentures,  and  caused  damoge  to  pldii*iffs  not  only  in  putting  in 
peril  the  payment  of  the  $50,000,  but  also  in  shaUng  the  cri^dH  of  plaintifi 
and  depriving  them  of  considerable  sums  of  money,  irhidh  plaintiflb  would  have 
a  right  to,  aa  well  from  the  city  of  Montreal  as  frofa  Ihe  Quebeo  Ooveroment. 
^amagca  were  olaimed  t»  the  amount  of  $500.000,  jnclading  tnterft«.t  fr»m  1 7^^ 


January,  1876,  on  $112,000  of  debentures  then  ddiverable. 


^ 


.-="-&',■ 
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grh«  defi,ftd.nU  Mt  up  tho  by-law  No  2"^?!        "T" ""^ 

tfH'y  w«.  not  bound  to  d«li,cr  L  bond,'  ll    !  """'"*''""'  '"'^  "'''  '»"»  '.— •"p-'T.- 
wer»  duly  c,^„u,d.     That  the  ro  d  .hoid  Z  ^T'':  ""'""  ''"'  °""^'"-  "^'"^-S 

«.dt.«e;  th.tpl„i„,iffi,  were  utterly  Tn^,"'  '%t'  «>'.4>lefd  wit„i„  Iheurorjlil, 
l"d,  .nd  there  were  judgmcnta  a.niZ  Z»      Ti      ul  ^•"^  "**'  P''^  '"«'  »»"•     -oS 
charter,  plaintift  were  .uthori.e^rblin  '^  ''"'^  "**  "■""•    That  by  tho  "^ 

««»<i*  upon  the  .ub«,rlK:«   "r^"?!'""-  r"  ""'J'-     Tb,t  no  oalle^were  Qver 


-"•d*  upon  the  «ub«riber«:     Th«  Z".urr  T't     '''••'  '"'  "»"•-»"•  «ver 
'  chenged  J„to  the  Monfrll  nil  *''_?'  >  "•«  ^«™'»ion 


Northern  CoJonlMtien  ™.„.  e„..,,.,.„j  by  33  Vie  e  ftft       , .  ^  T  ^  "" 
Act  the  red  WM  changed  iato  the  Monfr«I   Hm  '  ""'^  ''^  ""«  ^«™'»i<'n 

Th.tthe«ub«,riptiono?Mockld„;t  h  Id^r*  !1  ^*'"""  ^""''^ 

Thet  plointiflii  claimed  don.affce  for  lowof  «     1.     T.    *'"'^  "*"*"•  "^^-^nfed. 
by  the  nop-dclivery  of  the  de  flvi    that  thTo     '"m"'^"^  ^^  "'««  -"f-^* 

I  do  not  lee  that  tie  trannmuution  of  the  ^11,  '."T 
Dominion  company  by  88  Vic  c  68 '{..„.  Tu  ^"•''■"•'J  Company  into  a 
their  obligation,  uJder  the  b^  at»  Th're  b  nolT.:'  '"^  '''''''*'^''^  ''ou. 
b«r,  1875,  date  of  the  HiJJniJhZn  t^  t!  ""  ^'  ^^'^'  ^«^«"'- 
were  unable  to  meet  ihTo7,lT^t^'':J:t%'''''''"'''''''  ""^  P'""^'ff- 
1876.  the  road  waanotin  runnCrrSl'r  ,      ""  ""  "'«  l«t  December, 

the  by-law.      A.  to  the  obj:cr!:Vdtndrjt^ 

were  not  bondjide,  and  that  the  land  over  whTch  T  a  •"•"«"?•'«»•  of -tock 
for.  theao  grleraneea  do  not  appear  to  r^tThK  a  "^"*  '*"  ''"^  «"»»  l^*"  P«d 
A«  to  tho  claim  of  damag*,  f!^LJlZTf^  ""^  ""'"''*  "'•''  '»»«"'danta 
;;.em  of  the  moneya  theni.Jli^It^^^V:^^'''"^  ^''.f  7«iiN  -d  depriwlg 
Oovern^cnt.  theae  are  cl.i....  t^^C^^::^'  """*'"'  '"^  ">« 
gfiweral  wny.     The  defendants  ar»nn»  «         T^  I  ontertam  except  in  a  verr 

J.n..«<l .».,..,  «,«.  could  h.,.|«„"Jr^.,T" '"'';"'«''''"'«'••    A  p„p„. 
«««,  It  u  importble  f.r  on  t«  believ.  .h«  .1.        J       ?  "'"""""■dom  of  th. 

T0« cop.r.0. ,ri«,  „d  ,i,l,L  J^JZ^^ZS:^'^  '?  '*•  """J  « 

fo.trrn.f;:!7i'?ii7rL:j'.bri"  '=*-'  ^ «' 

.lond.  b.d  b«„  ..p,u.w  „j  tb.  lr^,^^t  ^J*  •*  "^  ""J",  f  *. 
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J. 


/• 


u.«.a.,«         A.  •  Koncrul  rule,  In  (h,  «bliK.,ioo,  limiud  to  (l„  «..,„„»  of  .  .««  of  ««ii« 
4  ou.,.       "t.r«.L     But  w.  ...uH  „o,  c„„ol„d«  ,l„t  in  the  oWlg-tioo  of .  .uH  IZ 

lor  »"e  ".      i  h«y  (.11  under  the  ^en«^.l  rule  which  .Ilow.tlwC^ourt  to  tJL  th« 

-  q«  »u,  jn.,.6,^  ei,ile..     V.  Co.  13  j.n,.  1852.-  (P.  1852.  2  39-.V  m2  7 
2.  8).  ,  ,.  note.    A.ia.,  M.  Laurent,  Principe,  di  droit  ciVil,  1. 16  n  aU  ^ 

d.rKcnt,  il  ne  peut  jam.,,  jr  .»oir  lieu  A  d'.utrc.  dommouc-int^ret.  cue  1 
ni.r.t.„.or„t«irc..  LWticI,  1163.  C.  N.p.  (.rt.  1077  C.  CBa)!^^ 
pa  o«J.;,lnepr<5vo.tque  la  perte  r*,uit«Dt  du  reUrd;  oW  pour  ootte  Jt. 
qu'il  dUblU  un  for/ait  qui  con.is.e  d.D.  i'in't^Jret  1^.1.  Z.TStl  Cw 
d-autre-  cau.s  do  pr.J^dic*  que  Ic  .i„p,e  retard  ;  l'^,.  1153"  IZl'ZZ 
c«.  0  o.t  d.re  q.r.I.  re«.ent  d,n.  la  rc^Kle  gin^rale  qui  pera..t  .ux  C  i'^lu^ 

r«Jellei  ent.     V.  CW.  26  juin   1876  (P.  1877.  1103.-8.  1877  1  420^    V 
1  .u«n  Ca««.t.on  8  fer  1876  (P.  1876.  843.-8.  1876, 1.343,  eV  J  I^.; 
(Journal  du  Palais,  1879,  p.  274.  note  4.)  -       '?•  renrow. 

The  oo,,clu»iori  at  which  the  Court  arrive.  I,  that  any  damncei  which  the 
pla.„t.ff.  have  suffered  by  .he  default  of  17th  January.  1875,  «,  Ll.  pi  d 
are  only  general,  and  the«,  are  a.Hca«cd  at  the  .um  of  »100.  wi  h  co  1. 1 'inrfira; 
clan,  action  of  the  Superior  Court.  Thi.  auu.  does  not  inc  ud  any  1'  ^  .,  L I 
do  not  Be«  thatany  in^resthasaccrued.  The.  dauiage. are givenTr  S  wro" « 
ZXmT''''''  P'«-'«^-o»<«^ive70^the  .Sbeotur^^rZ 

/>e^e//e/e«^«.^^„,„,,ttorneyslb/Haiotift.      •'"^«^«-^  ^' P'-'-^'^-- 

/f.  &Z>.Xa/?rtw»ie,  ^ittorbeys  for  defendant.        i       -  /         -  ' 

(b.  ^tr.  DBB.).^-"''  *        :  \':  /  .- ■ 

:\  Amorit*.  cit«ea  par  Iademandere8se:_Laurent,  t  16.  d  S73  n  2n  ^m-  „  „,      „, 

17.     P«H8i,.,,  0.  N.,  Supplier,,,  i  ,M,"„T  a  V  'iL  ,  62     '  *  ^"^  ''''■  "^ 


ar^ 


,:^-/-/ 
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■ 
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^  SUPERIOR  COU&T,  1878. 

,j:        8l/PBH!0R  COURT,  1876. 
p  MONXmAL,  Krm  JVNK,  itTf.  ; 

Voratn  RaIWHilh,  J 

«l<«  prion  of  Ml«  .n.!  ih.t  which  ml.l.i  „!.     ,,    T.'  "'  '    "'*  "'•"'  ""  '"«h»»n««i)«l w*«n 


;  ■.    J- 


«.  n..t  .  o..««ih,io«  m„oh»«  Lin.  r 
*;<»wl««U«  of  .h»  t«,  ch.r.oe.r  of  M, 


»oM. 

Pi*  Cdriam  .— Lo  domoBdour  rAsUm  J^ES^ 
-o«.le-  circo«.unoe«  «uivonte«.     T/deMlSBSF  """ '^"''"*' ''' •^^*<^^ 

nvr.b.0.  a  uoo  cereaino  data  t  a^rclS^fi  7  O  ?^"  ^  ^"'^"^^ 
««>  in«tructioD.  ilaurait  rendu  pour  le  oomn^  Ilf   J   ^""^'^-^  d"!"^,. 

«t  fourn«  A  aon  acquit  et  dont  H  nJdZ!  J  •  ^     '^"«*«'^«'-)   ""U  »vai,o6, 
oetto  action  lo  d^fendeur  a  I  dl  Tu^,  ««>a.ntcaaot  le  Teu,bourieu.,rtt.     A   ' 
<ie»-odeur.taiti.,4teti„^l^^^^^^^^  , 

«t  unique  but  un  paic^ent  dcT^^nt  entile  t^TT'r  ""^ ^^'  "-»  ' 

w*  PrtcisofiH  davantage  la  pUii^  di,  drffbndeur ''  •»  'j««  il 

transaction  n'^uit  riea-.uirollS.auwL.."**"  »^'«*i^  oette 

Uiaao  du  ,r«in  a  Chicago,  unvSSTble^nVf.'""  *"■"  '"  Nifeoa  b 

^tuit  a-n,  droit  d'action;  |:oZ,nru5^^t^r 

d<5ndgation  «dn<Jrale.  iT:^^  *?*  '*  ''^flndeur  a  plaidA  par  une 

I^a  cause  a  <5t^  instruite  devant  moi  4  re„„.,a..    »  .  ^ 

«ppeld  A  »e  pronoicer  aujourd'h«7  Tl^  «rE         '"  '^*"*'''  *'  ^ '^^    ' 
II  est  bien  Evident  que  ail    defend  u".^a».lT        '*'^°'''"  ^"^  ?*'*'«• 
4emandcurdeveDdipourluileriTooOmnn  «»•»<»•*•« 

est  san.  droit  d'aetion^ur  ^\H,iLt  f«  "  7"""  «»  '*a««tion.  ce  dernier 
b^sltation,  que  Je  den..ndeur  T  ftiune  T  ''^t'  "°'^'  "*"*  «">-.queIque 
aer.ia,acho.de  plua  pr^/^r  1^ llS^ ^Ulf  ^r^^^^^^^^^ 

•onmettre.  d^gag^fe  de  toute  que.tion  d^a  L  iL?.!  I*'  f^^'-^^-^r  ^-teM  li.^ 
de  la  poser.  ^  •^*'''' "/•"  ^«»' «  w*  ftlts  permetto^^ 

Le  principe  g<?p^nil  band 
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liSme  tenips  1m  plus 
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Shaw 

v». 

Carter. 


>*.'.• 


t>e  principe  reproduit  daos  j'arficle  19^7  dpnnf^  -  i      ".         •    . 

(Polhtar  OWig.  lio.  132.  Troplong  Veole  T.  I.  No.  304 ) 

marchandis^s :  c'est  ii  un  veritable  jeu  de  Wree  «>'»«85,  des  eflfetoj^u 

n„f ^f''!!  f"!  "f '.''*"'''  a  cette  transaHon  le  principe  de  notre  art  1927 

"Choi'.       !    '™''  ''''"*""  P^"^  '«  reoouvrement  de  denies  ouauff  ' 
choses  r^daiB^es  en  vertu  d'un  contrat  de  jeu  ou  d'un  pari  -  ' 

.rZTr'  f  ^1  ^'^^^''^^'O"  intervenue  entw  les  parties  le  earactere  d'uD^ 
r„d   ffVr.''  '""^^  ''  ''»»»"-  dugrain^^Chieago  U  nS  pat  „a 
gn.nd  effort  dej^gem^ntmalgr^ee  qu'en  a  pr^tendu  le  dLndeu       L  W  -• 

use  JrfaI^^""T"?'^^^'"^  ^*  '^  P"^-«»  leacirconstani^^tra 
cause^t  des  faits  journal.ers  dans  de  semblables  contrats  ^tablissent  hoca  Z 
tout  doute  que  le  d^fendeur  n'a  jamais  e„  intention  de  Wnou  p.^^^^ 
lacheteur  de  recevoir  la  livraison  de^0,00jj^ino.s  de  grain    ^jJ^JISt 


'^ 


f    "ft^  ^''^^ 


^iKurh 


\"*«J 


su 


^PERIQlti 


fft^j 


COUBT,  1876. 


nnux  ont  doond  en  Frnn««    ♦     »   ^'  "  ,      ^  J^nsconsultes  et  les  tribu- 

1785,  I'agio^il  a  aTtSTH-'      ''*"^"«™"'«-    ^n  demi  si^Ie  plus  tard  en  . 

Pinl  Pnn»  J    /     .         .       "*'**"'*«»  Bourse?  de  commerce  Nos  95  et  111 
/^umnt,de8/contratsal^atoires,Nos.632et648&seq.  ^"'- '^^  «' "1-    ' 

Toulher,  T/ 6.,  p.  495.  ;    * 

Massot,  OWig.  naturelles,  p:  310.    .,  •  ,•  '- 

^erlin,  E4p.  vo.  Marche  4  terme,  8.  2,  No  6  '"  ' 

juridiqueifeat  I'interDretatibn  nl  ^         T         tr  bunaur,   qu,  oot  consacrd    ^ 
it  million.     II  avait  remis  comme  couverture   156  000   fr-J.       1  ' 

a^rs^-f  'r ""'-  M 1.!::: ';::  ?r.  ,;rr  rs 

««  a'.„w.  i.,™,fo„  ,„,  cell.  d.To»e?s„r  .rTl^       ""''""/""O- "'..ait 
•aire  part  w  r«"ent''d.^  1         "!  J«'«"ce.  de  bmm^  ;  d-une' 
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it- 


J"«n6cr  la-^nduaion-A^-laqtt^He  le-tribOTrtd^a-ppefirr 
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Sliaw 

VI. 

Carter, 


\ 


1 -Rent  de  cl.ange  n'.vn.t  aucune  action  oontre  I'a.tre  partie  qui  se  refueait  « 
^r'de^l^r'"^"     ^-ed^isionde,aa,„d-.ppe,l.tconfir..ep.r 
^       Sirej,  an'l824par.  lerp.409. 

Un  grand  nonabre  do  ddcisions  semblables  ont  6»tf  rendues  dans  des  causes 
a^o  umpnt  a„«lop^««  «.  g.  dans  le  cas  de  speculation  aur  la  bauase  et  la  baiase 
des  spintueux  4  Bordeaux,  des  vina  en  Cbampagnft.  ^^ 

Sirej,  51.2.  145  et  54. 1.140  et  57.  1.645.  .  . 

;  On  ne  mnnquera  pas  de  remarquer' que  dans  lea  d^isions  rapport^es  le 
d^fendeur  ava.t  tra..6  avec  I'ugent,  tandis  que  dans  la  cause  actuelle  le  demandeur 
n  a  ag,  q„e  comme  niandataire  otdes  partite  contractantes  ^tai^nt  le  d^fendeur 
et  la  maison  Yoifng  &  Co.  de  Chicago. 

Et  le  demandeur  p^t  faire  Tobjection  que  bien  d'.utres  ont  faite  avant  lui, 

d(5fende«ret  Young;  &  Co.  mais  sur  le  co«trat  de  mandat  en  vertu  duquel  ii 
a  paje  a  Young  a  I'acquit  du  dt^fcndeur  ^  ^ 

^^  Mais  en  finsant  ccttfe  objectiofi  le  demandeur  oublie.  le  principe  fondamental 
du  .nandat ;  lequel  estque  I'aff.ire  q,^„  fait  1.  matiere  ne  doit  6tre  contrairl 
ni  a  Ja  loi  ni  aux  tonnes  moeurs.  , 

^    Lorsque  I'objet  dii^mnndat,  ditKthier,  est prohib^  par  Ja  loi,  si  le  mandatai^e 
I  execute,  .1  n.a  pas  d  action  centre  le  mandant  pour  se  fairp  rembourser  de  ce 
quil  lu.ena  cpfltd  pour  ex<:H5uter  cemandat;  et  r^ciproq^ement-le  mandant 
n  a  pas  d  action  cont^t  son  mandataire  pour Tui  faire  rendre  compte  de  I'ex^ou- - 
tion  du  manSat.  .       .  *.  ■ 

Et  Pothier  en  donne  ^excmple  le  mandat  d'achetcr  de^  marchandif* 
contrisbande.  '  ' 

.      Pothier,  Mondat  No.  7.  y  >  ds 

Dnranton,  7  iNq.  192. 

oou,  biTJ,  Code  de  la  Louisiane,  art.  ?956, 

des^rute"u!r"*''"''  ''*  ™'*"  point  In 'conformity  parfaite  avec  !a  doctrine 
Et  la  Cour  de  cassation  a  jng^.'dans  le  cas  d'une  sp^ulation  sur  la  hausse 
et  ra  baisse  des  spmtueux.  que  "  le^ommissionniire  qui  sert  sciemment'd'in-/ 
M^rmed.a.re  a  des  marches  ,  t*e  ou  a  livrer  Istituant  un  jea  si^k^ 
^^  bau.se  ou  la  ba.sse  des  marchandises  et  qui  cnsuite  a  paje  de  ses  deniers  la 
^^  dilKrence  ou  la  perte  a  la  partie  gagnaote,  est  sans  action  pour  d^mander  a 
la  partie  perdante  le  remboureeuient  des  soromes  nav^s  "  -      ' 

Sir6y,  48.  2,  693.  ,  ■ 

The  following  was  the  written  judgment  of  the  Court  _  " 

"La  cour  *  *  -  *  *  considerant  qu'il  est  dtabli  paries  pieces  produites, 
par  la  preuve  ct  par  les  circonstances,  de  la  cause  qne  la  vente,  4  iLr,  qu;  . 
ft^  le  demandeur  pour^le  compte  du  defendeur,   n'^rait  qu'une  opdrlL  .  - 
fict.ve,quun  simple  jeu  de  bour.e  qui  devait  se  resoudre  el.  payements  de      ' 


■  II 


''.   <*■  ■    >   r 


— %* 

WM-^ 

itaej- 

<<- 

^ 

y 


'% 


J  ^     / 


^■^s^: 


-"T^jLT"^' 


SUPERIOR  COURT,  1876 


'     185 

1  jou.  pour  son.  J:  C.i  rr:ulS^^^^^  no„-seu..™^  ,  eelui  qui 
jouepour  le  compte  d Wrui  •  quTlTu T  "  ""  ««""»i«»ionn.lre  qui  a 
ftit  I'interm^diaire  et  le  Jird  un-"^  <'o»™.«..onnaire  qui  a'e.t  soiemment 

<Jroit  a  la  protection  des  loisj^^  ^  """'"'  "^^  ""  °°f "«  '«  ««cun 

Considerant  que  I'obiet  rf'n  m«„-i-»     ^i  • 

affaire  prohib^  par  lu  J^l  1^  h       '^'     ■ '"""'^'''"''■^' *1"'  ''««5«»t«  «no. 
.    faire  rembourser  dVce  qJn' "i  e/   co;:^'/"'T  "°"''^)  -"  -»«i"'^Po»r  ae 
'        Considerant  qu'ii  est  nL'  '/        1a    ?.    '  '''*^°"**'  ^-^  """d"'  J 

vente  a  Hvrer  qS-i/k^ie'^      .r^^d^::::,  '  't""^^^  ^  ^  ^^  - 
Active  qui   devait   «  resoudrp  I-  ^*^**'"'^'"' "^^"^  n»'"ne  operation 

v^ritabieVu  deboul     qXirtS^  ^^— »  un 

.qu'il  op^rait  sur  n,a.^    ^ mn'r  TX  T '"■■       """P"'  ^u  dcmandeur 

notifiait  ce  dernier  lor^ue  ""  ^    t^  'S"""'  "'  ?"  J^  '''  den^ande*.,  . 

la  baisse  du  grain  suLnt  ies  Z^^^"^  'T  ,^'  '"  '"*"«"  "»  <^ 

»-rche  iutervenuentre  lea  parlie  ;     ^f  tl^Tl'^^^7     ''^'^'^  H 
■  defendeur,  declare  Je  demandVur  non  r^lK    1^^  '    ."'""*  ''exception  d,J 

avec  d^pens."  "'*  ''"*'''^'«  ^^"^  "^  ^cmande  et  I'en  deboute 

J  ■ 


Javidson  <&  Cmfying,  for  plaintiff. 
GUtnan  &  Bolton,  lor  defendant. 


Action  dismissed.      ^ 


:/ 
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""mootreal,  wth'  march,  im. .       ^ 

^m«^MpNK,  J.,  RaMSAV,  J.,  San4n,  J.,  TESsi.  J 

'—    ^    ^  ■    JTo.  23. 
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APlainliff  in  C^urt  below,)      y^     ' 
AND  '    V  Appellant; 

BBNOIT,PONTOy,  '  .^  ' 

"        ■       /  .  .  .  '/  ■  ■ 

,      '  i^^ndant  in  Cou?t  beioio;): 

/- genalne.  -    *"*""^'"  w"^"!  «• 'admitted  or  proved-t*  ba 
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nnd 
Ponton. 


tion  oHir  .    ^  \      d«"'»»<J*ur  B<a  pas  prouvtf  !«., allegations  de  m  diolara. , 
.on,  et  noran.^„,ent  que  la  signature  appos^e  au  dos  du  dit  billet  prom^8oire  srf 
Icquel  est  basde  son  aetion,  est  la  signature  du  ddfcnd«r :         *  ^  ^ 

JOHNSON  J.,  ,„  rendering  the  JLudgfuen*  of  tbe  Court  of  Reviews  said   tW- 
V     SanT  t'   t   T"-^^'''  ^'•^'"""""^   of  a  pr^niss^^  no;:;  L  £* 
^^  it      "  :         ^"'^«"«<'"«"-«"dorser.  denied  thegenuinedesTofthesignatu  o    ^ 

not.     The  Court  was  of  opinion  that  the  defendant  having  denied  the  truth  of 
.^^^^r.,  that  deni...l  had  the  effect  of  removing  the  pi^sfl^pao    of  a.te 

nLr       T,:   '  7°-"y  •^"-«— «  wbethevbc  pluinti/had  proved  the 
signature.     The  eourt  was  of  opinion  that  the  signature  could  not  be  proved  by 
revl^  37'-°   oT>.nnd^iti„g,   and    the  judgda^t  would  tWoe  ^. 
reverced,  and  tlie  action  dismissed.  '  . 

In  appeal,  the  judgment  was  confirmed.  '  /  ' 

Sanborn,  J._Tl.i8  is- a  cai;  i^  which  appellant  sues  respondent  upon^a  nro 

TZir  r  V"":  J"''  "^''^  "'"  '"»^"  '^  -«  MeNevin,"  Jor  0  C 
&  B  own,  and  endorsed  by  them  witlmut  recourse  to  appellant      The  respon 

":r^::f  r '"T'^^"'  ^^ 'Hesignature  -^JLJ^^ITJ^, 
mm.  surety   or  %e  payment  of  sa.d  note.     The  note  is  a  renewal'  note.     Before 

irtt-      'Tr  "'r"''^''  ""'^  '''^  -♦«*--  P«t  into  insolven  y.     Re" 

hel^d  .V  T  k""""  f "'"  "  "  '""^'•^'  ""•^  '-  A'-  »"«  P'o''  by 

me  dindjivit  required  bv  artcle  14n  P  r   P      t»  j      i  \     .        ^^      "J^ 

to  pro#the  si,LtLe  to  be  ^nuine  '     ''  '""'"^  "H  ^''^  «PP^"""'' 

writin.  butTe'n         /"  "."  P''^-^"">P»'-  '»  ^--  0^'  'he  genuineness  of  a 

ITZ  hi-  K  >  '''■°"'  ''  "f*""  ""*  P"--*^  '"'^'^'^S  '«  d«"ve  benefit  from 

t ttl  ri'r'T" ■•    '^  ^^  ^"'"'  ^''"*  -pondePt signed  other  nZ 

beefatrva;  of  ^N  "•     '  '"T"'''     ^  ^"""'  -■^t'""^''^''?-".  '^o  had. 
been  a  servant  of  McNevin,  says  that  some  time  in  MayTl875.  or  June  AlcNe-      ' 

v.n  sent  P,m  to  respondent's  place  to  ask  him  to  come  fo  McxVevin's  hoLrnt 

understood  from  McNevin  that  it  was  to  get  respondent  to  s  gfa Tote.    X"  aW 

^cs  that  afterwards  h,  heard  a  con^ersatiop  at  Chamberiain's  hotel  b^weeu 

McNevin^and  respondent,  to  this  purport:  McNevi^  asked  respondent  if  hlTaJ 

had  Vot'   ;i     "'  "^  "*'  ^'"'"' "'""  ^»'«^'  -'"*  '^'^  •"-  ^•'^t  be  (McNe  i„) 
.had  not  got  the  money,  and  could  not  pay  it,  and  Ingram  also  says  that  after 
.HcNewn  wept  away  n^pondent  told  him  he  had  .i.n^  >, ^-^^^ 
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.nd  that  one  of  thouf  ha^  ^  .^oewed  about  a  month  before  McNevin  went 
.way.  In  oro.^e„mlnatiob  tb^  witnej^hat  ho  underatoodby  ie  two 
notes  mentioned  by  respondent,  one  Bi|u^  Jwinter  p^vioua  a„d  the  ot  .or 
thelu. tofJuneorbeginningofJuly.  ISe^dicaisofyerylittlo^^^^^^^^^ 
The  watnoBs  has  either  Cbricated  statement.,  o^.he  i*  so  in«cur  raTreaTab H^.' 

the  coao.     Whenhe  saya  he  was  sent  by  MoNevin  to  ask  respondeat  toiome  to 

or  enny  in- June.     T&e,first  note  MoNovin  says  was  a  ninttv-davs  note  «n^  ♦).« 
.  renewal  note  now  In  question  is  d.tod  4.h  August.  1876.11Z^^^ 
.H.g  for  respondent.   McNevin.  could,  not  well  have  re  ercnce^r  he  „orof' 
Wh.ch  .he  one  .n  question  JB.a  renewal,  because  it  must  have  be6n    ndo^d'bv 
-respondent,  .f  endorsed  at  all  by  him.  a  moo(f.  before.    Kespd^dent  in  H«  h£ 
F«"on,  speaks  of  a  note  for  1150,  signed  VhimCjufrSTri'  .^ 

the  day  McNevin  Mt      Tf*TA    T  u      ?  ^  •'^®'  "'"*'''  "''^•""P®  <Jue 

~  uTou     u    r  ,   f     r  ^°«™^  heard  a  wnvdrsation,  such  as  he  sneaks  of 

at  Chamberlii.'s  bote  ,  it  appears  mate  litSv  ♦».«»  K-  i   a     /         "* ^P®*"  <>»» 
notP  »l.;»k  »  -       J    .  "i**^"""  ™^'*  ""^'y  that  he  had  reference  to  the  $150 

:"rcote*r«  "''t J«:  'r'f  'r-""-^  -p«ii  :ut 

,   urr^oraics  ttieni. .  ihe  times  do  not  coiffespond  with  the  dates  of  tl.* 

Ji'V'reX:  IT  "^  'fe*  •  "»•■*»'■ ""' "  -"^  ".^  u 

Mes  of  the  l.(»«,h,ch  r«poDteSt  .dmit,  h„i„g  ,ig„«l.     Me  Mure  of .!« 
vnamDcrina  hotel,  abo^e  last  of  June  or  first  of  j&y    renders  it-vprv 

fL^,^"^'"-"^'^^'  "*  ftocedare  Act,  17- .„^    s""  ^ 


-V-^r^esses,  aud  BUcrniy,itK.g8  apinbe  evidence  of 
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fN'S  BENCH,  187/.   '  ^^v 


issue.    |tti{ 

k  1836,1 
signa 
Pat 
^Jbia  prinoi 
Wil8<H»jg|ft)re  oifei 
invblr^  iiie  issues,  an4  ft 
larison.  ;^|,  That  '* " 
^^iMPllJiterate,  arid 

.J^'f**"*  *<>**»•  exolusijun 
ill' s^Jiisractpry.    Mr,  Ta>' 


s^t  a«r' 
>roof,of 
Ipoaking 
ho  rule 

<W,UD.> 


'■'fj. 


<|J. 


.'■^^  ^-.A.. 


* 


HP*  ™y  *flP^'«,^  '^'  Court  a»d>ry  m  „idence  of  the  geDuineoe*  of 

•Pd  iwilllcs  thaHI.,.  was  ,,ot  the  law  before.*'-  The  rule  of  law  from  the 
the  Algemoa  Sidney  At^i„dor,Bill  f^e  ti„,e  of  the  passioK  of  «r| 
A«t,^,th*„Jo  difTereDcc  oC  opinioa  Jyihgle  judges,  was  that  writlJ 

Sf  *"  t -'^"^  »»•«  8«»'#''.e«  oli'WritlDgor  .liiaturlbirut* 
^^  Otose  of  l^rd  and  Material  to  tf  •  -    ^       ^"^  *^ 

if"*!W^«»  the  ^ofDoo  mLuokermd 

•  j*'^<!»fieftt  ruUii||>ut  evyenco  by  combail 

^"^wiP  *•*— ^^  divilod— Coleridge,,' 
P^^S^^.  J..  arf|H  >Villiarpfl,  J.,  :againt 

Pjfi  . . ..  . 

% 
ot^ 

■b^;i 

I^ndwriti 

laVi  after  stating  tbiat  it  wl 
,    i^^^y  to'^o'minon -sense,     The 
tnlheprbijf  of  writing,  whether  geucval  , 
pfbut  it  is  diflidijilt  tp  see  *hy  p|f6of  frota™, 
|pi;ittHpl6  than  prootfroro  baying  koquirof  J 
"^^  ibrinin||^a  standard  in  the  miodT^iii ' 
-~  ■-■■^'^  ■  Qji^jparison  of  handwriting,  inttcle  bpWe 
tM.  ;        r  *?*  P?*.'%#t<!^'»ffi»i'S.tbat  occvre4  hewaome^™ 
*^at  proof  of  writing^  ^ViT^a  is  hy  no  means  infallible.:  Se 
oldl^w,.appIylng  h^fe,  ifl,ei«JWw  ^botherelementin  the  ease, 
^^Vi^T'^'^  app?ltanffll«;nt*i|ift,.,  The  rule  may  be  Viqious  i,^ 

intd  hir^y  with  fche  present  liW  of  EiigJaU  upon  the  subject.  T   *• 

.  MS 'f  ■*-'*^  ^'"^""J"^  «>n,pari8oi»  of  wriUng,  has  been-adduicrfW^ii^itat 
^^y»|pr^teston;AeTartof  resp^dent.  The  ordinary  rule,  u^rthe 
lnj^.^^,.s  thti^.„admi8sible  Evidence  taketf  without  ol^ecL  (SinneTK. 
^    m^n^t  ^*"'    '^"•^  '""  »>«'d  bjrthe  GbuA  bf  Review,  at  Quibidi  in 
*hw..U^/ C^tbpn.t,  Chi6f  Justie^^Meredith  the«  citing  the  autbo^iJi Jlu^ 
t«u.j2^  Ihe  <|o«tripe.     I  am  inclined,  however,  to  think  that  the  rule  applies  to 
*cc^ry  evidence,  «,d  should  not  be  carried  so  ftr  «.to Wder  pood,  evidence 
Jh.cha  absolutely  illegal.    The  evidence  here  is.^al.vidonfie.     if  is  ;^rt2r 
rhcre  .s  no  doubt  about  the  genuineness  #  the  signatuws  ^ith  whicht| 
putedon^  !»  compared,    ffh is  is  excluded  byja -settled  rufc  which  is  sol 
^rhitrary,  and  eminent  judges  hav^murred  agai'nst  the  ru'le.     IW.tJ 
by  not  ,objfccfi%  to  it  ren.der  jt.e^MLe  upos^which  the  Court  T^ 
Court  cani  treat  it  as  evidence,  iMpnary?     The  case,  thou-hl 
the  highest  character  and  pres^Jj*  question^  which  therelj 
multitude  of  deoi^ons,  is.poised  upon  a  very  even  SSlance.  The  Courj 
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igli 
thiol 

•fl  •'^^"'^>?"»«nt  of  C.rJ  confirmed  Monk   T    j- -i/f- 

#^«y«e  «fc  Cfyosuet,  for  respondei 't. 
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•MONTREAL,  eTHlMAROH,  1882 

No.f62.  ' 

.MOlJsON,  ^-    ■ 

Ap«llant; 
feTER,  '      ' 


RiBPONDINT. 


H«ii)  :-Thct  iDMmncb  Mthe  Code  of  C.  P. 
-.      •  ■'•'emeatrequiredbyArt.  766  1 

\  Ch.  87  ofihe  Cons.  SUt.  of  L.  C. 

\      ,  J380  Of  tHe  Q^e  of  C.  P.  beta-' 
\.     Code. 

, ;    -'■  K  ■  r^ 

Ramsay,  J.  Cdittentient) :—   .%; 

...ta..„, .,  ,e,.i„^b,  I..,  wi-hrao  C  a  c  p  tZ  '"  o"'",?"  * 

A.gMUhe,ppeU..tW«m,no»«ito.l,„ri„i,k,Jfi-   u°  "'•^'""f 
».ed  «,,.,«„,  ^a<r  Article  2274  O.  C  Ld  Ip«f  87  081"°^^  ""?"- 
..12,  snb-sectron  2.  """P'*''^  ^'  ^- S.  L.  C,  section 

The  appellant  appeared  anS  contested  the  apDlidation  -Jfi.    *  «,-       *" 
ment.   He  was  thereupoi  condemj^to  l«'rl5^2^^^^  " 

1flf  his  misconduct.     He  aDDei^f  ^**!iL     nSPT^P^''  '^  ^ear  in  punishment 
'SW«  'Hi»w,j,  .„,,k^|,^'^„g*«^J-'^^^^  pun- 

i  a  dis«r«»!n., .  -_  A  .i,ii'...     ;  .    "  "***^ '  8«onajjr,  because  the  judge 


Ma  discretion;  an*  tu.^. 

is  not  provided  bj  the  ^e 

hm  gives  him  the  delay  of  So'davs'Lm  Z""!^'     ^*  *^  ^"«.*'^t  «>bj%!6if,  ^e 

it  from  anv  i»a«i„aJv^L f '«!:?^^T  ^^^^  *^  «'«!  ^'«  ^'^^^-^  *«* 


lU  K--         .1  •  '  "-""""'Jj.  "wnuse  tbejudee 


IMlM 

and 

ronToa. 


^«*pdted  writinir  wkh7».„.       ?   '        "*  ""'"'J'  P'"'**^  »'.V  ^^'^P'^ 

hinli  Jt  alooeinspCy    /  r  '"""^  ''  "^-fy legitimate^eans ; 
P'  JudmnAnt  «pn   »  I »        ....  ■  / 


„   -tiw 


„  _ „.„_j  „.  ^„  „aj,j,  j^^  j^g  judgmei 

t.l  it  .mi..  !>.  ,l„iL.;./.  "'"J^^.M  'ISO  »  dismtfen  to  t',l.n»  n.„  Jd.w 
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s 


■tatonient.  Thlrdl^  I  do  not  think  th«  obsanc*  of  .ny  mention  of  lh«  ni«nM 
■pd  fonn  of  imprisonment  aignlflir>  ttoytlufij?.  Tha  Civil  Code  referred  to  the 
Lode  of  CiTil  Proeedare  in  the  way  it  doo^  in  oiiM  .ny  paHioulor  ferm  »f»oald 
bo  adopted :  it  i.  merely  %  ^ving  clause.  There  being  none,  the  iinprisonmeDt 
tokca  Rioco  m  the  usual  w..y.  I  think  the  jttdgmcnt  Bhouid  be  conArmed,  and  I 
Wgwt  eitromply  that  a  safeguard .  wiiich  h«a  been  left  for  the  protection  of  the 
pubho  agninat  the  groayat  fraud  should  be  swept  away.  I  cannot  think  that 
thd  appeinints  counsel  seriously  believed  that  the  objections  raised  he>«  would 
,  Buocce*.  .  . 

Baby,  J.  (dmentie)n»)  •  I  entirely  concur  in  the  views  ei^resscd  by  my  learned 
brother  Harasay.  .  .  V  ,^J     ' 

^'tf^V^^'^'  '^■'"°'''  *''"*'  **^  *•»«  ■«~?<*  paragraph  of  Art.  1360of  the  Code  of 
1  tojcduw,  th*  laws  concerning  procedure  in  force  at  th«  time  of  the  coming  into 
fo^rjife  of  the(Code  are  abrogated  in  all  oases  in  which  such  laws  are  inconsistent 
with  nny  provision  of  the  Code  of  Prooedvr*,  or  in  whlcih  express  provision  is 
made  by  the  Code  of  Procedure  upon  the  particular  matter  to  wliioh'such  laws 
relate.    It  was  admitted  that  the  Code  of  Procedure  contains  no  provision  for 
the  puniahment  ordered  in  this  ease.     But  reference  was  made  to  Art.  2274  of 
the  Civil  Cod^i^hich  provides  that  any  debtor  imftrisoned  or  held  to  bail,  in  a 
cause  wherein  judgment  for  a  sum  of  ISO  or  upwardsris  rendered,  i,  obliged  to 
make  a  statement  under  oath,  andSideclaration  of  abandonment, of  all -his  prq- 
perty,  foyhe  benefit  of  his  creditors,  according  to  the  rules,  and  subject  to  the 
penalty  of  imprisonment  in  oerUin  oases,  provided  in  chapter  87  OtS.L,C.,ant£. 
tn  the  maner  and  form  apccified  »ii  the  Code  of  Civil  Proudure.    Th|  article 
was  111  Me  a  year  before  the  coming  into  force  of  the  Code  of  Civil  i^Wc^urg, 
and  If  th6re  bad  been  any  Article  in  thetCode  of  Procedure  inconsistent  there' 
with,  then  Article  22^  would  disappear.     The  question  arose  :   wasthere  anv 
enactment  in  the  Code  of  Procedure  on  the  subject?    Article  766  says  a'd^btor 
who  has  been  admitted  «8  bail  i?  bound  to  file  his  sUtemcnt  and  dw^laratioii^ 
within  30  dayifc.from  the  date  of  thVjiudgmenrrendered  in  the  suit  in  which  he*  ^ 
w»s  arrested.     There  was  no  punishmeh^^provided  for  failure  to  fil^  a  statement. 
Was  the  punishment  of  the  statute  to  applHets  ?  Why,  the  very  subject  matter 
had  been  disposed  of,  aqd  was  the  Court  b  sa^sthat  the  codifiers  meant  to  I'noof- 
porate  a  punishment  which  they  left  out?  The  C^urt  could  not  re^ve  an  Enact- 
ment which  bad  been  set  aside.    The  Qourt  had 'already  decided  in  thr-aame 
sense  at  Quebec  in  a  case  of  Dumoustier  and  Montizambert,  in  which  the  Court 
dismissed  an  action  for  a  penalty  where  the  statute  #a8  repealed.    The  major-  \ 
ity  of  the  Court  were  of  opinion  that  the  punishment  provided  by  Art.  2274   \ 
of  the  CivU  Code  Was  r^aled  by  the  Code  of  Civil  Procedure.    The  judginen  t    \ 
•or  the  Court  M^w,  was,  therefore,  incorrect,  and  miidt  be  reversed.  "       .      \ 

^^  anVrksaiKB,  JJ.,  concurred,  the  latter  being  also  of  opfnion  that,  the 
defeodaH^onld  have  had  Rotice  of  the  judgment. 

The^lldWijiff  was  the  judgment  of  the  Court :—        ""'-  ' 

_^p^mt  *>iti;^jiis^dering  that  the  appellant,  arrested  on  a  capias  ad  res- 
^9f*«*<^t^esuitdrt^respond6at,  has  been,  discharged  bygiving  security 
ider  Arli^  ^5  of  the  CbJ^f  Civil  Procedttfc  ttiat  he  will  surrender  himself 


if- 
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imp  tho  haiida  of  tlio  Slicriff  •.l.^^-^p  V  ,•  -  ~'~^ ' — '-- C-. 

.ld.,1  for  by  .l,.p„,  'g,  /„    Jliilt"  ",'"'*  """«"""«  .h.  u,fi,.„  „„. 
propcny,  r.„l  .„d  po^j,.,  „f  ,^.      ™'''»  '°  I"""."  «to  M«*««man.  of.ll  ,h,    ' 
«.id  C,*,orCi.U  1-™».1„...    '"«"'•'•-'<"''«'  l""'..io»s«f  ArMolo  law  „f  n. 

M  i«  bou„a  to  file  thcf  afatou.ent  u^d  tl    ^  oJ  '  '  t"  '""  "^'"'"^^  ^ 
>\nr'^""°^'^^"«'«  Article  7^^^^^^^^^ 

Pir^of  law  now  i„ force,  tl.at  in  dSt  o?^":   ''^ ."''  ^«*^°'  "»-  '" '"J  " 


"law  atfd  th  ;  tr    "        '     t-ot't'on  oh  whiol,  sait 

-^u^t.  render  t|.::S;.'::  ^  ^^d^^^  ^^'f.«^P^  ^SBoUd  pro^ 
•Jc'ed.  <i"tMisun«.tl.epetitio„  oflho  1  id  I  7  ""'  ^""'^  ^''«"'J  ''^e  rL. 
nor  Court  o„  th^d  ly  ^4^::!^^':^^;^'^^^^  "-  saiXpl 
potidcut  topj^fTtbe  appelianUhe  posts  iZ:J  .k  °'"^'""'  *'»°  ""i^s- 
ihosaid  petition  .»  .eU  L  tilo*.,  iS^  ^^'^  j' ^  '':  "''^  ^^^^-^  Court" 
TbeHo„orablo|^Uc.i^^^l^^^^^^^  ;_ 

^»|«rrf&^b.:forapp.ll,nt^^'-.y  -     J"dgu^°tofS.  a  toversed.  * 
^««e.&^/^««e,for„respo,fdcnt  -'      ' 
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This  wnH«  H^vWofthe  final  Ld,,mc.nt  and  of  Oio' foir^wlnR  judgmohf 

l«ur»  avooatAji^tHs,  dir  lu  <J.Jfo,L  au  loud  L  droit  plaid^e  par  lo  fol  adjudi- 
.  cutairo  A  lf.)Wjftr^  d/lu  r^gle  idur  contruintc  par  corps  obtbnuo  en  colta 
oau«e  par  le  J.l>una/leur  contre  Jui,  dit  f,A  adUdieataire,  lo  dcui  do  scptcmbro 
dernier,  oxftipinc  la' proc«5durc  et  Joliyio  ;        A 

/•  CoDsid%ut  que  la  rc#j  cu.L  ooutre  le  fof  adj«dioatairo  est  sufBaamnjenr 
Ubolloe  et  notau^nient  i^^^  ddsimation  do  rrmmoub*  vendu  u'ost  pas  require 
•  etquo  laprcscriptio,fde  lVticl/781  du  Code  de  Procddure  Civile  se  trouve 
.  .atisfaite  puMa signification  ifcrsinnelle  dc  la  motion  pour  obtcnir  la  dite  rixAo  ■ 
I"  ilonvoio  et  debouto  l»  (Ufc  d|6frnw  en  droit  ayeo  d(5p^  ' 

Thp'C(wrP^.lJeviewuBaitiM0Ufli^  confirmed  this  judjimont.  ' 

Lohffpri  ^' Daci(/,  for  tUa  jphinWttr^ 


.  ■<  •• 


(8.11.) 


SCPE 


»C^T,  18i9 
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i^»irifc(^borfKljtere«J'durln«'the!if«llmoofth«(jaBw  ■     '    ,,     ""f""" 

^li^Md  bouT,«.rl^,j  prior  to  i,  J.,e  or  tl.e'^ 

'•*    '^•"^'  S*"!"^'  *Ve<«  f  K<»od  Md  vitld  hypothec  on  all  land*  la  rochX  «,d  J- 
^  Rnlory  helJr  Bird  owned  \^  said  aelgnloft  «        "-u  .^  w,o  iei 

.        ■.^Ii!l!^r*"'*"*"'w.        "  '*'''^*"*  '""  ^'^  PuWIction  of  the  notice  of  d^it  of 
^    40.  Thateuch  hmehec  oa  .aid  land,  wainot  affected  by  the  failare  of  the  mortmoe  tO 
fllean<>pBoaUlwiMwiulrPrihireh,tf  tfUHCoarolldatoA-StHritwuf  I..  C,  w»«L        - 


~~W** 


•^ 
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ryu  i^  ¥d,(,00,  quo  I'opposantc  n'a  rcyu  en   u  cotuptc  <m%l(m2'>.  on  S^l 
«!«  .1  lu.  re«te  da  «ne  bl.la„ce  d'arr<?n.goa  s'dlevant  ,V  82,5  ms"'  ^ 

Qu  en  outre,  par  «„itc  A..b  vente  dos  im,„euble«  «ur  Icsqucls'elle  a   lurnothS 
que,  1  opposantc  est  en  droit, d'exi-'cr  lo  emit..!  ,io  U  r„  I  ,      '^P^*''^- 

^I'aFliolo  liJM  Hn  P-.-i»  rv  'fM  •  .     !.     ^  "  '^''™**''  ^•'l""'  ""*  Vermes 

a^iartiolo  aai5^du.Code  C:ivfMoitetrcfixe  A  u     sonimo  do  «9.580  •  cetto  d«r 
ni^re  sommc  et  la  balance  d'wr^ratres  susdibi  form«„f  ,«  — — t        ' 

""'"■^v  ..!illT^JlJ.^  l!?iZ  '^'g'»^«^°  82.34^.57  A  rnmpf.a^ 
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VVEtilC 


ComUUrmt  q„o  T/o«  T^m.roh^  or*«neler  hypolh^io.lro,  b«ri«ur  on  ranu  .V 
Uppo«nt.,  „  contc...Jco.tocollooMi»„  ot  PopWitimnlo  UJito  I)a,..o  Uobcrt*.,,. 

lo.  Quo  la  rcnto  MtipuMo  .lu  contr.t  .lu  marlogo  do  l'oppo««nto  conMituo  uno 

I.  nnnon  fa  ..,  p.r  |u  ,...ri  A  ..  [W,„mo  ct  dont  I.  validitd  dtalt  par  mUU,  wu,ni«, 

a  h  fornialMj^  do  I  onrcgi«tr«me,.t,  du  virant  du  donalour,  oo  .,ui  n'a  pna  ou  \im, 

coco„,r„t  naymi6uS  enroRMrrd  .jae  la  21   juin  IHfIT,  apr^.  I„  d<«cO,,dtt  dit 

.ioh.1  I  iin^ninn,  en  Horto  quo  cclto  disposition  ost  iiullo  ct  do  nui  offot;  '^ 

..  qm  Urn  do  I'lnrc^MHtromont  do  co  contrat  do  luariuKo  Km  droit'.  «)i>rn«u. 
r.a.u  ava,o„t  M  «Ik,II^«.,«  !«  ,,i«„ouri«  do  l.aohnnaio,  quo  lo  domainc  d'ioollo 
Bvu  t  co..d  d  o,mtor  cou.Vtout;  ol,  quo  cimeun  dea  imu.oublea  lo  oomponant 

,  r    .1?'""  """  ^r^"^*"  '^'^''^"  "'  J'^''"«^<'.  I"«|i"l"  no  pouvalont  plua  fltro 
,l.>p<..|,^qu..  ,l,,n,  K-ur  on.ou,blo.  .uain  «eulo„.„,.t  p..r  uno  dd.sig„a,io„  apcJeialo 
et  d.j^tinoto  pour  ol.acun.  oo  qui  „'a  poa  M6  lait.  en  «orto  quo  l'oppo«anto  n'« 
aucuilo  hypotlu\quo  nur  lo«  hionn  vcndua  poui-  m  dito  ordanoc  ; 

M  (^.o  dnillourH  roppo,,au.o  n'a  jnn.aiH  fait  l'opp,wition  rcquiso  pdr  Tacto 
pKnuunal  p<,ur  con,orver  lo.  <lroitH  quollo  pouvait  avoir  aur  nucuno  portion  do 
la  dito  Hcignourio  do  f.aclicri.iio  ;  '  t   '         » 

40.  Kofi,  quo  lo  ,„o,.ta„t  rc<clan.d  par  roppownto  o,t  plu.,  6lov^  quo  oo  H 

.    2-    '„,;""'.  ^r""'"""''  '"''  '^""'^•^  «rr<iTaKOH  du,  no  a'olovont  qu'A' 
.-.  8-.00()  nu  lu.u  do  82,r.<.,s.78  ;  ot  douxio.no.nont.  on  co  quo  la  «o„,n.o  do  9^0 
rdola».oo  comn.0  capital  o«t  oxn^crdo  ot  doit  Ctro  conHiddrable.nont  rdJuito ; 

(Jonsulitrant  quo  pat  sn  roponsc  .V  cotto  contestation  I'oppoHanto  admot  null  v 
a  uno  errcur  do  814IJ.83  dann  lo  ohiffro  d'arrdru,..,  rJ.n.^.  „.„i.  expo^T  ul 
oouun«  olio  nW  colloqu.'.o  quo  pour  partio  do  aa  rdolau.«tion  on  capital,  ceU 
erreur  no  aanra.t  profitor  au  contestant,  attondu  quo  hI  cotto  so„„uo  doit  otro  d6- 
et  nu!  r  T  «"-J»i'/^trc  aj„u.6o  u  h  so,u.„o  n  ello  aUoue.  connuo  capital, 
et  quo  par  auito  sn  collocation  gd.idralo  no  ^aurait  on  c^tro  afectdo 
Adjugoant  inaintcnant  sur  les  prdtontiona  refipcotivos  doa  particH  • 

ria!i"'lf ^?"'  iT  \T"  '"■''"""  P"  '"  ^'''  "''P*'^""'"  «»  ««"  ^^"''•«t  Je  ma.    - 
r.««oavec  feu  John   Pu««.„an,  on  co„.,iddration  de  co  qu-il   «>  aurait  pas  do 

coinmunautd  do  b.ens  eutro  lo,  epoux;  ot  pour  tenir  lieu  aVoppo/.nte  do  douair 
Idori"     "  "'""^"  matrin.orti„„,,  no  «aurait   otro  consider^o  con.  J 
uno  do  ation  puromcnt  gratu.te  et  sujette,  quant  i  m  validitd  memo,  i,  la  fornl 

qu  uno  aimplo  convention  do  «,arin;re.  au  moyen  do  Jaquello  Ie«  dpoux  rddaien 
lea  droits  de  chacun  d'eux,  et  qui  n'dtait  restreintoni  dVinsinuatrn,  ni  iw 
piMremont,  quo  la  dito  stipulation  est  en  consdquonco  valable  et  Id^  et  doit 
avoir  effot  encore  qu'elle  n'ait  pas  dtd  e„re«istrdo  du  vivant  du  u.uH 
-tonsiddraut  que  Ic  contestant  no  met  on  question  la  validitd  do   1'hypoth.iaue 
dolopposantosur  laditeHeigneuriodo  Laclienaie,-qu'o«  autant  quo  iWoS" 

Zro  ir       •  f  TT.'^  '■^P''"""^  "'"  «""■•'"  -l"  V^^  I'aboIitiontT. 
tenure  soignouria  0  dang  la  dito  seigneurio  par  la  publication  do  I'avis  du  ddnat 
du  cadastn,  3'.^  ,t  lorsqao  lea  bion.  auparavant  tono-  A  titre  ^^^^  : 
gncv»r.oparledtti>aDgman,  BO, n.,ri.dtaient tonus. n-.nH.^..  ..■„..■  ^^^ 
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•^.P'o,  «...er„lL  «.;^  t ':  Zt  :  """'•^^•-rc^^-trcfcont  do,  hype 

•j-  ie  <l^.aut  do  telle  opposh      '  Ve/^'    ^  '^1'""  '"  ""^■^'"-^":  «' 
•iu  «c.«„„ur  dcs  denior:s'|ui  rover.*..    a'^^rV!    f"  -^.T""""™  '«  P"io."c„t  ' 
l'^"««5.  parlaloj.  ot  io  racl.at  .le«  cIITJT'^'''  '"^  •^'«'"'  «"P- 

-t.on  pour  „rro.a«,.  Je  lAon  T  I  ^o  2""^  ^^ ''^PP«^»"'«' •-<^«^- 
;iu  olio  ne  duit  ou  c.«^«o.,ue„oe  fitro  2a  «!  >  "*"°'°  *"  '^'«"  ''«"J«-^^;  «t 
Huello  olio  doit  otic  «.„/„Uo        •'^'^""ri"'^ '"  ««'""'e  do  82.361.95  p^^ar 

- -u:ir- ^^  ,«:  ,e  eo.. 

-n,o„t  le  chiffrc  de  cetto  r^J.Juett    T  ^''^E  •''^•"'^•'•-  ""- 

falUlllH  mrnlA  -i^:r--T "i  ■    "      ■  -J-uatl'llll»lon  lilV.mna — .-^^  -      ---- -  -■---■ 
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^cw.i.oin.Pt.,l.  g2,aC].05,  au  li,eu  dc  1^2,508,78  ;  niais  en  lui  accordant  en  i  compUj  do  sa 

r«uw.       mlaMi.-itii.u  en  capit.il  une  soninio  dc  J?2,4l)6,40  uu  lieu  dc  cello' de  82,34p.5,7, 

..ct  coiidauino  Iv!  contestant 'aux  d<5|)en,>i."     •  .         ' 

,  -li  V         Contestation  disiuisaod,  ' 

_^  '  *»(7/i(/«f  <(•  /j«'r//»/«6,  for  opposant.  •  "  ^  ..   - 

*'.'..         . '^'ihinnUi lilt  ii- AnJii I mbnult,  for  cbntostntit.  ■ 


\' 


'•^v_ 


I'-'-  -  *'■■ 


;  -        SUI'KKlOJi  COUUX,  1882. 

Siivoie  vs.  JiuVompugfrne  d'Assiirm«e  Mulii^li'contr^hieu  d' JIochel^,% 
■     '.'    :.    '    ^  ^^^'-^  AV(tnl,T.  S.        -f ■-'--/-  .>;•>,     ,-,    . 

JlELDt-TlriM  in  the  ibicncS  of  fr.-inrl,  nogligentu  or  mal-.idmliii)(irttloti,  it  1«  not  coitipftenrto  a  ' 

>  attach 
the 


ju.lgjjient  bwHtor  ola.Muliial  Fire  Iiii.tfraiye  Company  c.l  tlH'I'roviii*  ofgucbec  tpattact 
iiioiiioa  paynlilo  to  tlie~Cjtup«iiiy  by  way  <U  a9ion:tinoiUii  uiiacr'llie  prov'i^loiw  of  tlu: 
liijuidtt^on  Statute  2Stli, Vie.  cl),  13.  '  -  '  *.     '^ 

The  fncts'and  circiyustauces  are  "fully  detailed  in  the  follOwi!ig'ju%m,ent  of 


tlie  Court  »T- 


^^ 


♦»1  • 


■J: 


•v.- 


Hi.  : ;.%: 


^^         "  Li  Cour  *  *-*-Con«'iJerant  tjue  Ics(lenian(|euj;3  ont  fait  Baisix,  arrftcr  critre 
■     Ics  iiiaiiis  du  tiers-saUi  actionpaire  do  la  Compagnle  dulenderesse,  les  souiines  de    ' 
.^icHicrs  par  tul  dus  A  la  dito  Ccinipa,<?uie,'et  ee  en  wertu  d'Uii  ju[;cinout'  rendu  en      - 
faveiir  (15s  demandaurs^ centre  Ja  defeuleresse,  le  9  juillut  1 8SQ,;      .    >  '  '•     » 
Consiilej^n^ue  la  dt.'l<;ndcro.Hse  a  contest^  cotto  aiiisio-arret'duint  qye  la  dite 
"     Coiiipa^nic  tHaft"  lors  d*rccfle,  et'  est  er^fiore  a/Jtuellomeiit  cu  liquidation  volorilaire  • 
en  veiHu.des^disp6siitiqM  d«  Stutut  2a  Victiria/ch!  13';  .qUe  JonfonudineHt  aux 
;   e.xi^'encesde*cej5t4tut*  les  directeurs  <Je  la'dHe.jC'wnp.g^tiie  ont  rdparti  ?ur   les  "'i 
action iiaires^d'icello  les  souiiuai  qui  doi'veiitetre  payees  par  chacun  -d'cux  pour  '^ 
^    reneotiticr  les  per^es  ^t  oijilijjHtjans  que   la  di^c  Cotup'ignio  a  k  solder,  et  que 

Jjhl)res  lus  dispositions  dp  l;t  Idl,  li  s6;unie  ainst-ni-elevtJe  sur  cha<j\ie  act;ronna'ire  V 
.      dgit-etre  attribuee  au^'paiement  de  eertaines   pertcs  en  g;^'ticiilie&  sans  qtie       ' 
toutcs  M  dites  soiu(aos  puissent  etre  coiifonJues  «a  ijn  foiids  {^eueral,  vu  la*       \ 
\    respoiisabilite  particuliere  de   chaque  actionniire; '  que  Ipssomnlea'-exitjibles  ;  ' 
^  ^flu.  tiers-.sai.-ii  en  v'fertu  de^cette'repartition  sont  jiayables  a  d'autres*  crd^iuc)ers  >' 
,(fne  les  deiuandeurs,  et  destincJes  a  pourvoir  au  paiemoiit  d'autros"perteo,*tyt  qao 
les  demuudolirs  ont  juSqu'a  present  re§u  lour  quote  part  des  soainics  pr^lo»«p,      4' 
.   suivaiit  qit'ilsf  j,  avaient  droit,  et,  qu'en  coiisequonce,  ils  jjejtouvcnt  maiii'te-       4. 
^  nant  ssaisir  Colles  Quijpn^  a  d'autres:  .     ^  ►        \ 

T      Considpraut  qu^fiij|)J^dei^e  a  prdu-vti  |fe  all<5„'ations  de  sa  dite  coiitesta- 
■tionct  notauu>i<;fit,  luetics  direfctour.sM'icolle,!i{5issanl  en   yertu  dea  pifivoirs 
,que  Iji  loi  let^  coufure,  or^t  parlrepaitL6igt|„dirdifiiiij(;e  et  extri^oriKnaire  suf  t^ 
Hen  actionnaites  pourVtKaii  paietn6Ktjletoutes.lesT<iclamations  existant,  etipjEte 
'^'"iiipai:nic.:lmai3  one  iVs  doinantlnin^^t  '  '  " "  ^^^ 
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•       CohsWorant    quo  leT^iZri  ^ -■ ^       '. 

"«-   It ur  part     et  oiio  .l.i.*„  .  •^•"nori,  iiOffli^onee  on   ni<M>n»:   »." '^""""■■noe 

unanaoursdiiifervenir.c'oi.imoiM;  t      '  "°f '  '  "o  a.nrait  t'tre  pon«"jrt  "  *;:L;''"1«"'°- 

^uHintient  la  contastfUion  /■,ifp    j   i     ,  -  <''  -^  • 


♦, 
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^tJPKflrOI?  court;  1881 
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V:  *-^';''^'^'^' ''"t  there  .^S^^^^"^  ,. 

lno>facts  and  WaiAiipi^;      '•      v      '    "         •    ^,      '     ,  i 

sjih  avoir  ail  nrJWi,  eJt      '      '^*'  '^^^  ^'J^Anremnxt^r  :*;.-^„  r<  -       '  ■ 
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i^lmour   (>t  I 

Vl". 


n    ■ 


que  Jf-i  (Jito^D.'iiue^Mjffgarct  Baxtcl"  aUas',  Ferguson,  est  decodec 
I  .Metfii^H   le  :?')  Sviil  JS60,  api^  avoir  fait   son   testaineut 


i(.^>nsiilerant  qu'ila  existe  pur  la  loi  un&  couiuiunauto  de  bicnn  entrc  Ics  dtts-, 
Williani  EhnoreifalHis  Elmer,  u//ai  Aluiour,  et  In  ditc  Margaret  linxter  alius 
FcrgiLsori  ;  ..  ' 

('onsid«5rant  que  du  dit  maria»q_  scraiiStt  ni'-s  deux  enfanfrs,  Alexander  Ba:^ter 
yA^iorka/iaf  Elmer,  alias  Almpur,  ct  William  Elmore,  a/ja«',Elmer alias^  Almour, 
les  dcmandeurs  en  cettc  cause ;  '       ■ 

'  Coiisiddrant  que  le  dit  William  Elmore,  aliaa  Elmer  ««?u/s  Almour,  {<ere  des 
dits  denmndcurs  cat  deceJo  le  14  jnin,lS32,sanH  avoir  fait  de  testament,-  laissant 
pour  liuritlers  les  dits  dcjmandcura  alors  mincurs  ; 

Coii>ideruflt, que  k  dite'DaiiiC  Margaret  Baxter  uliim  Ferguson  u'a  pas  fait 
d'inventairedetf  W^ns  de  la  comui'un'aute  qui  avait  existd  entrc  elle  €t  sou  dit'    . 
epnus ;  .  '        ^ 

Conf^iilerant  que  la  ditc  Dame  Margaret  Baxter  nlifYs  Fer£;uson,  a  le  dix-ncuf 

[,:___ji,    imirs  lH4p,  co'ntracte  un  second  niariage  avee  Mungo   Ramsay,  le  defendcur  eo_ 

ecUe  cause,  Bans  avoir  fait  aucuntf  convention  matrimoniale  jint<>rieure  ; 

->t'onsl(lorant  que  par  suite  de  ce  second  mariagc  sans  convention  matrimbniale   i,^ 
ontre  la  dite  Dame  Mi»rgarc<5.  Baxter  alias  Fergifs^n>  ct  le  dit  Mungojiamaay, 
.  la  coiiimunautd  de  bicns  proexistantc  a  etc  contiiuiee  entre  le  dit  Mungo  Jiamsay, 
Ic  (ti?tciidcur  en  cettc  cause,  et  la  dite  Dame  Margaret  Baxter  alias  Ferguson  et 
"     les  dit^  deniaudeurs  en  oe.ttc  cause'?,  I  .  .    ;  4 

Considt^rant 
Y^^'"'**  l:»  cite  de 

snlciiiiel  devant  Maitre  T.  Donoet  ot'son  eonfrere,  notiiiros,*  le  18mai  1840,  par 

leqMcr  testatneiit, la  dite   pune  Margaret  Baxter  t<//f(s  Ferguson,  lej^jua  i\  son 

"         0{)i)ux  le  defendcur  en  cctte  cause,  i'usufruit  de  tous  ses  biens  meubles  et  immeu- 

.5      bU's,  {'loui' par  lui'>ett  jouir   sa  vie  (lurant,  ct  etre  ensuitc  jiartig^s  entrc  !>es 

lieritieis  !4^'itilnes  suivant  la  loi ;     ■•■:■■  -  , 

-   '\CoH>Hderant  que  le  }Ome  jour  i^a  mr\i  et  le  31  me  jour  d6  juillet  18G0.  le  dit 

^c'fondour  aurait  fait  faire  un  invcntaire  des   bicns  cuniposant  la  conimuiiaut^' 

existaiit  entre  lui  et  la  ditc -vDame  Margaret  Bixter  uliits  Ferguson,  par  le 

ministere  de  James  Smith  et  son  confrere,  notaircs; 

Cousid<$rant  qu'il  n'ost  pas  prouve  que  le  dit  tWehdear- ait  reccle  aucunc 
chose  appartenant  a  la  dite  conmiunautd^  et  ([uc  si  qWelcjues  oublisont  (Jte  faits"* 
ils  sotit  de  bien  peu  d'importance ;  *  ' 

"-  Considerant  quQ  los  demandcurs  qui  connaissaient  bicn  I'Stat  des  affaires  du 

'  .    dit  Mungo  llanisay,  le  dofondeur  en  cette  cause,  cftous  les  bicns  dc  la  dite  suc- 
cession et  de  la  dite  communaijti^,  ont  approuv(?  et  ratifitS  le  dit  invehtaire  ; 
Considerant  que  Ic  fait  qu'il  n'y  (lyait  pas  de  bicns  appartenant  il  la  commu- 
,    paute  lors  du  deces  du  premier  mari  de  l^  di|e  Margaret  Baxter  rt/(V<s 'Ferguson, 
n'a  pas  empech^  qu'il  a  fait  pne  couimunaute  de  bicns  entre  ^lle  et  son  dit  premier 
mari,  et  que  cette"  fiommtinautC;  a  ^te  contintrce  par  I'operation  de  la  loi,  malgrd 
.     cctte  absence  de. biens  lors  du  d^c6s  de  son  Premier  mari  ot  memc  lors  d6  son 
T:fr*^  "second  mariage  avec  te  dit  d^feijdeur  en  C9tte  cause ;    VV 
•   >     Considerant  que  Ic  d<Sfendcur  est  restd  on  possession  de  tous  les -biens  de  la. 
>•  dite  communautd  depuis  le  d4ciia  do  la  ditc  Dame  M^cjaret  Baxter  a?<as  Fer- 
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life  lors  du  d"eSjt  a  dTl       " M  "'P""™"™'  »  !»  *'«  "».».u„a»u!  ,rip.,. 
Margaret  Bailor  „;,>,,  F™!.  ,        f  "      ■""  l«  ^o*'*''*  <Ht»  Uam.    / 

...  ra„..  par  ,e  du  ^^^«^.:rJ°:^:ii:,!°::,^,:z'rX'r'T' 

oomme  »«^it  »U8  .ix  moi,  dc  la  date  da  la  .i  JLttZj  T  S  *"        ^^'^  . 
de  viag.  mUl.  pia. travtS      I'r"":'  '"'  """"""r '"  *•*-  ' 


Pmameld^  Co.,  for  plaintiffs. 
■  Zoranger^  Co.,  fof  defoudant. 


Jud^nent-for  plaii^s.'^ 
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'  ■      .■■  ^  ■    ■*  ■  ■    v' 

^V.;v^„Lo,dB,,ACK«rRN.Wd\VAtsr,M/sirlURVR«T'K^coclc  si"-^      - 
,      MONTACUH  SMitii,  Sir  Ii;oBi:itr  I»rC'n,t,.Kit,  Sir  Kicuauu" 
'  CoLcii,  mid  Sir  An;rin'»  Jfoujiorst.      ,• 

t\        *-         1  ►  '  •  •  .  " 

If  "•  ' 

.-.        ."J^'/-*"i,fJ^«'\^<IH-ftt;ilurCA.\'AUAlV.CuANKCTlU.\    \\irH 

\-  (^- '/"•"■  I' »'l  "i  t/ii  Courl  f,> loir) 

.         •      *     *•  •  "  ■■ ;  ' 

. ;  i,  :.:j^^  ;  "--•■■>v n„;,o«iei;  c.:^; 

i,  a  ,  J  ■'"""" '" '"'"•^■''  "*"'-"'i">«-"-"^^v«'"""i. '"■erar,.ly^mbo.Hed■. 
^i  p•S:.;::r;^;S:■- 


TI.OJml^in^.nl,of^.h,.Su,Mrio^dn,r^Mo„trenl.;^^th^e^,aV^^ 

}i\t\m  of 


■>  » 


^^-"1  «-]<•,  a„,J  of  tl.c  biNy  (^ucii;mir«uffidc«g5y:sbo«.  A.  uIiIS!f  th^       . 

.,      The  Kevcrond  JJ^bort'Domi,  a  .ui.ysti  of  tW  k^teri^  C-Urbii  of-Can.  ^ 
ada  u,  eo„„mio,Kwith  U.e  U.urd.  of  Seo.l=u.<l.:a  rneuvbei^^of  thc-SVuod  ofUe-"* 
<od  Churel,  a,Kl  a  nnn.ter  ..f^tl.t  Saint  Awb^'s  Chu.^h  «„d  co„^regati^„  ^f  '   ^ 
Mdrou,  H.  the-1  rov.nc  of,Oniario,ubtuinod  aff  i„j.>»ctip,Uhe  SisV  Dcceml5er;♦li'■ 
^  r  '^''''';!"''  ^'«^'^"f""'-'ti""-  '>'>P'^n<^ent<.-audajfai„si  thclie^eread^Messrs.  .^.: 
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ordering  thom  to  abatai;,  «pecU%  fr.„„  <li^po,i„,S^p- .»„  rTTZ *~~ 

-        a,i...l,.istrat[on  of  t..;  Z.!nZ^T       "'^^  «^'^'""^  fr""'  «"  ««'«  «'''  .A"'''""      -. 
.  In  Hpit.  .^  the  p^^  eS^:  ^  ^^'"''77'^^^^  '"'^'^^^  •^''^  "^  < '■-!--.■-/!» 

tj.e  podtioncr's  ,,^,^"'v' '^"^'r">V«"«^'"«  "^r  bofJiro  „.o  ^s  on  tli,  ..;.nL,M;!:;',H^::^'?^ 

■>     iVltllOlP'h       I      hlWe     II  ro^ilo      „t^^  -  •  *  'i^"*    witli    tha 

'     ^mu„  C.t.,olic  Church's  ulili      '"  ■''V?? >  I"""'^^''  "*=-•'>-»  '«  thp 
In  ^Tb,.  by  the  .tat  j;^  t^"  f  tJX'r  '^^^    '' 

.  ■  -^  in  nanctioninu  an  a,.pn;k.uJn^r^  ;         ^^^       ^PPer  «„,!  Lower  Can-    - 

M^  0.,  eoii'dltion.that  the  proceeds  Wrf^  in  vot.  I       .!         u,    "  P^*^^  t''^''''° 
-«e„„.s  ^xcl«.i.dy  applie,notl^'„"^e::":lp'  ""  ''"*^'"'  ^""'^^  ^"-^  ''-   . 

^^arietipn.  th^Vhe  „o„eys  theretl|!Xf    !^l       ?^  ^T"^^^   "'*''    ^'''^  -'    ' 
Enaia-nd  W.Se«.tk»„<L  A-  to     ^  !        f  "  '^'"''  "^  '''°  '''"^'^bcs  of 

..be  whhwrr^^f^r.r:';r  'r:^t""  ^^^  f^'----".  «>-id  not  ^ . 

(It*  Victoriii  t4^  '>i  \      u      •  /     ..  .  »'*«' '»''""  "'C  .s-tid  annua  Vant.    ■ 

.  .cor^titutir^.  tr»e  -'(Vr^y  lloserveV       tltT'    ^*'        '  f'"°'"'^^  '^^  ^'"  ''"'^■^ 

.  cipai  Fund  of  L-wer  C  .n-,da"    Ufcl^  y^'^""    '"''^"     ""^  ^^'^  "  ^^uni- 

.ckri^V  d..ri„„  M..  V.....  :.  .,     .  ^    '  """"''l  ""•^J^''»"' '  ^  to  thp  J'»'ote;,fant 
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"^'^P-  Intion.  The  ri^jhts  which  the  Imperial  Parliament  .Jcsircd  to  protect  and  secure 
BO....I  ,«r'  g.o  "'iJcr  the  8y,tute  16  Victoria,  ch.  78,  were  thuH  pr'o.erved,  but  H,c  system  thutf 
"^J^l^.-^^  ".aJethe  St«,o  the  debtor  for  the«e  n^nu,.!  »p  ropriatLZ  a  t^ 
2j|<or..,.h...„.t5.tor  of  the  fund  representing  the  s»„.e,  ^uKng'^h!  full  te;m  Jf  IL 
"Wal?.:  '■y^"  ^f  ^^^  *'«="  '"cunibenft..  Th«  third  sep.ion  of  this  lawclenrly  indicateA 
^^t..  ♦'""  \''L^  «'>1«  f  enactment  adopted  to  satisfy  the  fule  of  the  lu.perial  Act  wn.s 
..U...C1U,  not  wh^t  our  Parlian.ent  preferred.  Anxious  ,to  put  aside  all  appe.H.nee  of 
^  «n.,m  be  w*en  Church  and  State,  as  it  declared,  arvd  to  settle  pron^ptly  n„d 

finally  a!  jrcclamations.that  mif^ht  exL«t  ajjainst  these  funds  of  the  -'  Clcriry 
:  ,    ...Peserres  |  the  Logishltul-C  by  this  3rd  section  authorised  .ho  1':xecutive  to  cdm 

h.uto^*Uxtinguish  the  same,  with  the  consent  6f  the  parties  interested  by  tho 

rajjaynieut  of  the  capital  (at  the  rate „f  G  per  cent.)  calculatg|  on  tho,   ■ 
^he  probable  life  of  each  ineuiufce.it.     A^tl^)  >««inning  of  tliife^gisla- 
flen^y  of  the  Church  of  England  hml  ^een' alone  benefited  ttnd  Imd  __ 
3  pretension  of  bciuK  solely  entitled  to  the  benefit  of  theso  reservedly, 
33ut.abouk  the  year  1^20,  tho  n.embers  of  the  Church  of  Scotland  ftje-   ^'' 

■  ,    ^^^^•""'  '■" •'"'""  '"'^'  *'"'''  '''*"'P>'  "^^  foirthose  of  the  other  Protectant 
don(^^Vius,  for  a  share  and  interest  in  thest-  J{e.scrves,  proportimfed  to  the 
nu.nlj,>rofthc  members  of  each  Chin^ch^^Jpf^Ts  reclamation,  for  VftW  tim«        ' 
eo.jfcstcd  and  opposed,  ^T1,s  finally  admitted',  and  when  the  statute  of  1854   to 
'^hrch  I  am  abouUo  refer,  was- passed,,  tf^c  right  of  the  ministers  of  the  Proeby- 
enan  -Church  of^Oanad:*  in  connection  with  the  Churqlr  of  Scotland  to  the 
be„efit.s  of  thisStatutc  haO/been  foralong  time  acknowledged.     The  provisions 
0    the  law  of  1854,  relat^-c  to  the  commutation  of  the  annual  allotments,  pay- 
■hbic  to  each  iBiDister,  ap^pcarings^tisfactory^a  meeting  of  Synod  of  said  church 
wa«  convoked  to  decide* /on  united  action  in  relation  to  thiKcommutntion.     The 
meetmgwas  held  inaanuary.  1855,  and  the  following  resolution  Unaiiimously 
ad(.p(ed .    ."  Rnohul,  1st.    That  it  is  desirable  that  subh  commutation,' if' upon 
fw  and  iiberal  tern.«,  should  be  effected  ;  and  tln^t  the  Ifev.  Alexander  katluc- 
;?''  l^f'  «f^*I^'f^.  ♦!;«  R^v.  Johft  Cook,D,D.,  of  Quebec,  IIagl.lAllnn,        " 
Z\       .^i°"*'^^!J'**'«'"'  Thompson,  Esr,.,  of  Quebec,  and  the  Hon.  iomas 
3IcK»y,   of  Ottawa  city,    be   the   Synod's   Commissioners,   with    full  tower     - ' 
.to  give  the-fdrmal  sntictioB  of  the  Synod  to  such  comnratation  as  theyl  shall    •    ; 
fiJ.r»-ov<>,  tiMJ  said  Conuuissloners  being  hereby  instructed  to  use  tlieir  bef^t  Wx^ 
tions  to  obtain  as  liberal  terms  a.s  possible ;  the  Bev.  Pr.  Cook  to  be  Coii^eWr  • 
three  to  be  a  qporunr ;  the  <|ecisioD  of  the  majority  tfe  be  final,  and  their  foimal 
nets  va  id ;  bu|  that  such  formal  sanctifyin  shall,  not  be  given,  except  in  the  iase 
.  of  ministers  who  %ve  also  individually  f^iven  |hem,  tKe  said  Cotamissioners, 

pwcr  an-d  authority. to  act  for  them  in  the  matter,  to  grant  acqfettance  to  the  ' 
•  Government  for  their  claims  to  salary  to.  which  the  faith  of  the.Crown  is  pledged  • 
and  t6  jom  all  Sun,s  so  obtained  into  one  Fund,  which  shall  be  Jield  by  theni  till 
the  nc;ft  meeting  of  Synod,  bj  which  all  further  regulations  shall  be  qiade  ■  the 
following,  bowevef,  to  be  a  fuadai«ntiU  principle  w>ieh  itshaJl  not  beconmblcat 
for  the  Synod  at  any  time  to  alter,,  unless  with  the  consent  of  the  Ministers 
granting  such  power  and  authority^  that  the-  interest  of  the  fuad  sh«ll  be 
dovotcd,  ta  the  first  iastapce,  to  the  pnymcrt  of  £112  IQa-caoh.  nnil  ,v.i  ^.' 


< 


til     0  ^^U(!h  benefits  shall  ho  Mi,.;..        ^V'^'T'e  that  all  persons  »J»|„iv,.  ,-..1.:     '/'"  ">^«".»- 

p  i--ctio„  .i,h  thooh  r^'  rtth^d  °  '^'^'^"•"  c^'-iT^c  ^d  • ;;  i-?^a"" 

«    f'"'-^orbeenti,iedto     .X^^  «M  ce«so  t„  ,;„;:;;' "K/p" 


Qoiaiection 

«'".ll  cease  ,o  be  Mi„i«,,„  i^cCct  1  l^r""'"'^^^    '^""<^'  -''".ovo    t    !  ^^^^r 
«oon  as  «aij  con,..*..,*,..:...  -..l-.r"'"'!""  ^'"'"'«  8«iJ  Church,     ^hj:     rp,.,"'JJ     "■"'•'^^»'■ 


«-!  -  -iJ  co„..ij„t,,„„  s'.„Il1h      t^;^    f;«'^  ^'•"-''-     2n^:    Thati 

■  Pov^red^and  «uthorised;a„d    hU  Svnod  I  '    K    ';  ?'  '^"*^^^*'^  «"»"  ^«  ^u'ly  «U 
Coolc  full  power  and  aulhoru/S tdol e"!  '  '"'"«"^'^  ^^  '"eVi/Kev.'jI 
attorney  from  the  in.lividua/^pS^tTS'r'' -  ^'"  '"^f*  J^^^*^-  of 
«,  and  ««  their  act  „„,|.  K  a,    *'f' ""^.'^'^  "'°  «">"d  Sjno^  ,„d^n  their 

.    measure  by  which,  under  P/ol  Lt  noV'?:^""^  *"^  ''"^^'"•'•^'^  ("^  «o  a 
rel.g.ou«  Irdinances  1„  the  churcS    L  "'»"'te"«"Co  and  extension  of 

;-"or.  thankful  ioAi.^'^IZTT  '''''  «"''-"*^  '"  ^i^o  full^ 
confuvr,„.  so  important  ^bt.ei  on  ,!  T'^  ^«  ""^  J'««  open  to  them  for 
•"-oners  be  a  comnn'ttei,  t    Te  the     .       ''''     '"'•  ^'>»'  "-  "foresaid  Con 

.  J'oa  for  the  management  tf  t  e  ^      :  Xf  ^^^^'^  f^  «^*  ^  ^ct  oflncorp:  . 

-unjs.onersto:constitutethesaZXrfi;;^ 
«lien  four  ^ore  member,  sj.all  h^  T n  ?  J  '  *'"'  ""'  •"ct'ti.«.  of  Synod 

-"0.-S,  nan.od  for  til  pu^^^e    ytrsi^r  /"''::]'"  ^^^^  '«  ^he  Commis 
■J  to  un.te"aJl  the  slus  thus  rea  zedT  .'   7""**»'7'^'»  ^he  Government, 
ternii^ol  the   said   resolution      Til-  """""  ^""^>  accordib.r  to  tho 

-'a„|tio.  produced aC:totr:^sn48^     -,.1,;^;:;:  : 

handoito  the  commissioners  nk.d  byfhl'L    V'  V'  ''^"''^'  '^'  Gpvernme,^ 
ers.  aetmg  according  to  the  inst/u^W   fe ,  '    f,  ''''  ''^^^  ^'"'""--«'- 
'?:  (^^^:  ^^'"-ded  and  obtained  SXp    ,■'""''  aft>ren.cntior.ed  resolu-     ^ 
Actc«^tm,.aspeci.l  Corporation  fi^L  ad    "r""' "'  ^"'^^^  Canada  «o 

-  fund  of  £127,448  OS  Od,«„„o    u  lo^r? '"f  ''"'^  ^'^  P-^-^oa  of     * 

tor  be  increased.     This  Cor  oration  re  Xed  thT"    '  f '""  '*  ""'«'''  ^^- 

"^Hnagement  of  the  Temporalities  Fund  of  «1  P    "'""'      "'"'''  ^''^  '"•■  '''^-^ 

connection  with  th«  Oh«rch  of  ScolJ,     !  ^'•^■^''^'*''"«"  ^^''ur«h  of  Canada 

'«  -<^:     (22    Victoria,  ob.  6G.)     I     .'^  "'  '^  T"^^' ''^^  ^^^-'-*«  « 

t^rporatton  is  created-.' for  the  ma  a^omct^^^^^^^^^        this  Statute  t^t  this 

Presbyterian  Church  of  Canada  in  °        *   '^^  ^"^'^'m  ofcor«ait,  f^.nh  of  tho        . 


( 
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1^ 

~'y 
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l^ 
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-y^Junasiil>)eet,>,swc]i^„, 


'"  thuii'  handij  .shall  b^ 


^"^---...«o,..— -;;--^^^ 


/  I' 


/ 


\ 


174 


PiaVY  COUNCIL,  IK82. 


Uov.  iiobert  , igtiirt  iiiid  fiiiitic'H  Hi'vonilly  cnlifkd  tItrrMo,  of  tliiv  xcvcrnl  iihHuiiitH  jhuI  roHiicc- 

"lid         tivt!  cliaiiiuttrs  ttuj  (liuulioiiH  wfi  the.  .sumo  wore  rnnMitutcil  imij  ikcl  irod  at  \\w 
Kiiarit    for   the 


Miiii»Ki>iiiciit  of  roiiiiuUiiuor  llie  Hiiiil  riiml-.  iiTiil  tlio  joining  of  tlu*  viiih'  into  oiu'J'iiihI."     *      * 
tin)    rniiiiMrali-  ,  ,  .  ,  •  i       i>         i  i       ■     l        •  i 

ti.»  Kiiiiiiiiftiie  Tlic  Hd'diid  HClioii  <il   tliH  fiiitiito  tlion  jiiovKloH  t(ir  iIh'  nindc  oI  ilifldiii  iinil 

riiiirch  iif  <  !»•  milia-iiiji  of  iiii-iiilit'r.s nf  ilii.s  ijciiinl  on atoil  a  eoi^ionaioii  ;i!*  iiJuiiwiid.      Aeair.ciiii'^ 
iiuilk  In  coiiM'c-  ,        ,.  ■^      .  .  ,11.  .•  1        1         1      1    II    I     '   _         „      1      r    »     'i 

tiun    Willi    tho  to  tlic  ili^ji'isitioiiH' Of  tliH  si'ction.    itliu    iKianl    hiiiII    bo    cniupriMd  nl    twilvo 


(Imrcli  of  .Scot 
luiitl,  It  a! 


\ 


iiioiiilnrs,  tivc  biinji,>liuii>tci>  iiiid  hiv^i  liiyiiHii ;  four  of  llio^i!  nit'inliiTs  iji  i  rtlur 
oCMtiiioriiy",  vi/.,  two  iiiini.>!iii.>'  unJ  two  liiyiiiru,  r'\liiin;i  cut'li  jcir  on  tli^  tliinl 

•  Jiiy  ofilio  iimmiil  as.senil»ly  of  .•«yiio(l  of  wii.l  cliurcli,  miil  beini?  r««pl  itvd  by  Ijvo 
UHnistcr.s  and  two  layiiMji  I'Kctcil  by  said  f<yii<id.  In  cnsi;  of  d.-atli,  rvf^i^'ntitioii 
or  itb)<iMii;c  from  tlio  I'mvinci!,  or  wilbdrawid  from  cMiiiiiiunion  in  s.ii  1  cliurcli, 
tlic  vacancies  sball  bo  lillrd  liy  tiie  <itb(r  iiK-inbcrs  of  tlio  bourd,  .-ubj<;ct  to 
ratification  i'f  tiio  aiipoiutiiienlx  t)ms  imtdc  by  tlie  synod  iit  its-  noxli  t-n.-'uiitg 
lueetinj;,  ao  tbut,  as  statt-d  in  tin' second  .section,  '•  tiiis  board  sliall  alw;iys  con>TNt 
of  twelve  nicuibcrs,  five  of  wlimii  sli.ill  be  niini.sfcrs  and  scviii  i.ijiifun,  and  all 
buin"  inini.stcr.s  or  incinljirs,  in  full  coinniuni')n  in  .-aid  cliurcU."  The  uicmbers 
of  tills  board,  tl.us  (iryanizod,  tboiuvfortli  a(huiui>|('red  the  property  of  said 
church  confonniibly  to  th.'  p.iw  rs  coiifcrrejil  on  tlicni  ^vitliour  their  Ti;.;ht  baviiij^ 
ever  been  (|UO.'>tiiiucil  iinlil  the  oeciirrcne.'s  which  gave  ri.se  to  the  pro.-^ent  litijj;alion. 
•  Itresult.s  from  the  I'acts  proved,  thi.t  froiM  ISTONi  1871  a  prnjioscd  fu.'»ion  Of 
the  Prc.xbyterian€liurch  ol'C^inida  in  corincction  witlv  the  t'liun-h  of  .Scothijul  , 
with  three  oUier  ehiirehes.  viz.  :  The  <:/inia(la  Fresbyteiiianl'hui-ph,  the  Ciuucii. 
of  the  Maritime  l*r<ivinees  in  connection  with  tlie  Church  of!  Scotland,  and 
the  I'feshyteriau  Church  ol'  the  Lower  rroviiices,  l^jid  been/ more  or"  less 
di^cu.sscd  at  different  timeij.  In  1874,  the  conditionsof  this  fusion  appearing 
to  be  acceptable  to  the  purlies  intorostel,  an  Act  was  .sonjjht  an<l  obtained  I'rolu 
the  Lejji'slaturc  of  Ontario,  aiwHoi  izin.:  the  uni»m  and'  fusion  of  the  .-aid  cliurche.s, 
■.m  as  <o  form  but  ono  i>iidy  iw  deni'mination  of  ("hristiins,  ,u«  ier  the  naiite  of 
the  "  Presbyterian  Chuteh  in  Ca^l!^da."  This  Ajjt  i-^  the  ;-f8iir' Yictori  i.  cli:  75 
of  the  Statutes  of  Ontario,  an!  w^is  j-anctioned  !^le  24ih  !)ecemb»'r,'  1S74.  TJie 
proviStoiLS  of  this  Statute,  of  which  tlie  existence  ami  antU'iiiicity  are  adniiltcd", 
are  of  great  importance  and  have  cotisiderablo  bearinj:  on  the,  ri;;lits  of 
the  pariies  in  this  cause.     It  is  therein  fir.sily  declared  :  .'I'hit  all  the  property 

.  "  situated  in  tlie  Provinceof  Ontario-,  ■and  liehHit  tjte  time  .of  the  union  of 'the  yXv\ 
churches  by  every  congregation  in  connection  or  conwnuniou    wyh  any  of  them 
shall  thencefortit  belonjf  lo  tl?fe  said  Uuitcd'iciiurch,  with  this  iffljjrieiitm,  ncveiP- 
tlieless,  that  Jtho.'^e.  cimj;h;eK''^'**' s  "'  the  .s;.id,Clmrchcs  which  a  e  unwilliiijj;- to 
<.<}nter.  into  this  union  Hiijjhtj  within  nix  Jiionth.S)  doclVre  their  dis.-ejit  by  a  vote 
of  the  majority  of  their  meinhei.«,'aTi<l  ifi  j-uch  ease  the  property  ofsticli  eeinjre-  ' 
gation  dissenting  shouiil'+ioi^fcj-affctifd  by'tlit  mA  Statute.  _  Then  .sfcction  8  of 
thi.»  Statute.  d(ielar|^  t1m'f*oV\hiH»i,iti'^^tctV»  of  the  Kre.sJ|jiytcrian  Cliufch  of '( ^mada 
•in    eoiineetioii  witjli  the   Bii'ilA:U  6f  Jjcmlaud  a»- euiiiled  to    receive  an    annual; 
rev'j!nue,'Trto^>eedimfTro»ii  t|^  funU!K*>tyilcd   the  "  TemjV»ralities  Fund,' admin- 
i- tt^ed ^by, a JjoijBl^  Mlcoi|KMaV'U  By^the*hertt'>l;>rc  Proviiice  uf  Catiada  ;  and  as^ 
\^  i^,protxjstfd  tojjiiaititain   IntiK^t  ^ir    these  ii|iMi,$'crs,   Jiirinjr  life,   tliis    annual- 
continue  in 


'i"^ 


:Z       " 


rcvei^<",  it  's  jiJjj'uctcd  thfU  the  jfi'sS^t  uiijuibci's  of  this  li/iard  fhall 


*  "■ ' 

1* 

•»■' 

•* 

ft 

-J — >■■« ii  K.  / 

''<r^''^<     -m 


■'■« 


0' 


*1,r' 


I'ltlVVCOUiyCJl,  1882.  ":' 


,^', 


/     ^         /  ■ .~; — .1.1,     .. , 

or  «llO  liflWlieFi,,  now  deriwlWi-    Hor;  Mm^ 


-  Ion), ns  n.o,«,;,.i,;,;;;:;;:;;;;;,;;7;»'-'»»t.<.tK^      „,(,ji  ^^.v 

l^omi,u-o„  of  C^.na.l„,  whether  ,fi  »"l'i't^"«   «"  frn-vl  H.nnrfinK  in   .h.'.  K,«S.:..,H:? 

or  ore  f.o.  ih  connection  tZZ  ZvZ^^Z  "'r^V""'  "'^'""^  » •.oy>^V^b^?l:; 
«ny  imrt  of  ,he  revenue  provi  Id  In         r     r^^'    ^""'^^"-  *'"''^  •^"  '^^  -^-^'rof;^;. 

ehnr.e  or  expense  on  «„idrnn.:„:i^^ 

diM'^'^al  of  the  Hui.i  Cited  Th.  r.h  A  '""""'  '''""  **^  ?'»««'*  "^  «'»-'      - 

eiuK^.%„fli,,:  Xn  1^^^^^^^^^^  ^••'^'^^   ♦«    the  «nid   United 

,  S  ^^^^  inches  ;      t «  H-iZt'^^^^^ 
,  |rov.  ..  of  ,,    ,,,„,,  „,,^,,.  ,,^^,.  ^^^  ,,  ^    W     M^^r^  .„  «„i,.tanee,  the       ; 

>rrc^nd.e.«etiy  „^^^^^^^^^  This.ti;i        •    -        „ 

7^  .1- property  i.uted  n:^r:2^',Tl^'''''\  that    the  o«u.ership  .  .  ;^ 

conf:,vu„,io„  i„  connection  »vith  anv  one  cf  ^    '"•,?;  ."       ^'-■''^HR''»«^  ^o  every 

--'«i-iy.  orfthc  ^..J::z  t  tir't!: "'  ^I'-^^r"""^^^  ^     ^ ' ' 

'"'I'-'''  a  vote  of  the  n.njoritv  of  ,«Mi  n    "   """''''*"  *''«  «"»''  Hnked   Ghuroh,     •« 
tl'rs  statute  then   reKafH  with  eow..in        ,V^  '"^-     ^'"^  .^  ^">  ««ction  of 


l>avin2  statof!  th^*  .k:„   r.._  ,  .      .,    .  .    '_"*^  ^"'^rch  of  Scntl-Kifaind  after 


-in, staM that  this  A.di:z:j:::,r^^«V''"'*^^^ 

'^■■•etofore  JVovineo  of  Canada  and  St         ^     ^T'*'   ••'e'TI'Jfrafll   by  tl.o 
•  t>.o  said  fy^,  «,r  the  .i::!:;.;  2!ri;;:.n^!!:''  *^  '""'-'•'  *•-  -nne 


e  oi-  t).e  said  foK-d  for  the  mi,  ilo..   , '  ^        ""•"  ^''"^''''''  ^^^  "'••"■"'"'"  ^'^  revenne 
i<"ard  .hali  "contiiH.o  in  nffi!        . "  '°   ^'■"•'**"*  "'^'l'l'"'-«  o*"  tl'e  said 

".".i.tersnor :; :  ;'^r^;::7^^''«fto--'-  bchaiu  the  j 

-)n.ll  be  continued^  ti;^  n     o  S""'  "        "  ''"""'  "*"  -ia  ■  minr^ter. 
JVe.byteria„   n.inister        .t  !o  d   L     rf""'  "?'"■""''  ^'^  '""^  "«  ^'^^ 

wi.otfere.e,eisin,S,;:  ,;^^:?^S:jfe:h:^^  H ""'"'""  ^'  ""•"'^"' 
connection  with  the  United  (;i,^/eh  p  S  ./.  ^l-^'^^^r^e  "ot  1„ 
con,reff,tions.  in  the  Province  Jf')  »''".*  t''^«»cce.«orfio'fJfe',er.s  of 

-.ioo.  and  not  ent^i    "    r^^'.^  ^^^^  "  ^^^^"^^  "^  ^'^  p-^o.t  of  .h. 

^-^^-rtheTen.por:^irtrr;h^lS^^ 

-t  oecrred.     It  i«  ,,,,       ac^l.-relb/thet^^l^f  J^lr^  : 
tlic  accuvnulated  i-„von,„.  .e  .k„  ....:  i  p..  ,    ...^     rit^^'  *""*  **" 

le  required 

thereto,  it' 


#» 


-n  as  a  p.rt  of.he  accu.uh.ted  Wenuo  ,f  the  L'i  ^^^ 
1.0   payment  of  the  annual  aliow.lficcs  to   the  ministo^ 
h  !^  pa^  to  the  .iid  United  .Chu,.h.  whioh  .hall-hav    tS 
ff'>  i.n^  J..p,..  „f  i.,  a^.d  ;;i;t  ji„hall  bo.  t}4   .,H.gXSl 
rom:un  of  the  .idJund,;fier-tho  Uoath  of  t^.e  iLu^^ 


i*.jm 


shal 


.  \ 
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^t;,  ^ 


Pftljy  coined Ij,  1882. 

lMiir.r"mr  ^li.,PccurrinK"in  tljo  Hoi<JJ'^m|M»rnlitio«7n4»nrd>uiii«lyi  <h«j('orpornljfln  icn\» 


I 


iht-  iVfiti»..ttii  «l"Ml  "•>»  '•«'  fllltMl  In  fJio  Jiifinii<jr  lyltrctoLwo  H(l(»|)tO'r,  but  in  thu  inatuicr  providttl 

,    .  rre.byi«iil;r  by  an  Act  paHHcd  during  rliif  wmu/wcshion  ami  imtitlod,  "  An  Aftt  to  anicivJ  Uw  '" 

*  n»rt« "li  .mniet- -^•'^  intitpli'd_  '  An  AcV  to  inctirporatotlitf  IJourd  f«r  ilio  nianngouiont  of  llio 

churrhofHttiTreuiporalitioM  l^und  of  llu,'  frc.l.ytcriu^  rimruli  of  Ciijmdu  in  connection  wllli 

l»nd.ct»l.     tlio  (;iiuicli    of  ScoHartd."      I<Ml||r  »<.otion  14  enacts  :  lliat'  tl.o  union  of  tho 

nnifl  dmicli.'H  fii-.iW  be  omplotc.   .mo  hod n  as' a   iioiic;'*   kIiiII  bo.  pui)ri»lio(l- in" 

.  _  tUt^H.brc  0j)in'<i/  r/,frr/r,.'d, daring  tbat  t\w  nrtieffsof  tliis  unirtn  have  boon 

^  signed  by  tlio  nindentors  of  the  said  roKpeetivD   uh'ffrelicM.  •  As  iippenrs  by  tliis 

'  nnaly.sis,   tiie  cn,iotnicnt«  ol'  llioso  two  «taluteH  "of  (JneWe   and  Ontario  nro 

Bubstuntially  idem  leal.     Tlu!  only  diftereiil-H  to  bo' ob^crvtid  are,  1st.  That  tiw! 

statute  oftiuoUso  secures  tlio  ri^lit  in  tho  revenue  of  tho  Temporalities  Fondtof 

- *••*  «»'J    IVeMbyteriau   Church  of  Canada  in  connection  with   the    Church  of 

,      Scotlatwl,  not  only  to  tlje  aefuil  iniiii«lerH  ;ir|  the  Ontario  statute  doo.«,  but  nUo  \n^ 

"   thoir  successors ;  and  'ind,  Th.it    the  utitilte  of  (iii<J«)«  subjects  th«  filling  o/ " 

"vacancies  on  tho   TeniporalitioN   Board,  to  (lie  s|icciHl   provfsions  o(V  the  Act  to 

■  *%   •'        which  I  ain  about  to  refer,  wliilo  tho  statulo  of  Ontario  mnintaiiiH^'phroly  and 

simply    the   administraiion  of 'tlis  fund  to  the    act  u;il   members  of  the    Board. 

At  the  same  time  tii.it  the  (Jliel).>o  LcatLslature  passed  the  Act  for  l)io  union  of 

"'»•  her  Act,  :}8  Victoria,  ch.  64,  to  amend  tho  Act 
^nUitics  Ihwjji  of  tlic  said  Presbyterian  ChuTch  of 
I'liurch  of  .Sitotlatid.     This  second  Act,  which  is  a    ' 

one,  may  bo  said  to  belts  complement.  TJic 
lariiig;  that  tho  union  of  ilie  said  churches  and' 
tlie  said  l'riii,sbyterian  Oliurch  of  Ofciada^  in  con- 
nection with  the  Church  of  Seotlhnd,  adopted  in  consequence,  and  referring  to  their 
tcmj  oralities,  render  it  neccss.iry  to  change;  certain  regulations  in,  the  ciiartor  in- 
corporating the  said  Hoard,  whoroiore  it  enacts:— 1.- That  until  iho  ri-.hts  of 
the  ministers  and  probatioi;ers  of  tho  said  church  in  the  .said  Tompor.ilitic.^Fund 
shall  have  ceased  to  exist,  this-prt||crty  shiill  continue,  as  h.retoforo,  entrusted 
to  a  Board,  whoso  functions  shall  be  continued,  after  the  completion  of  th(fsaii 
union,  in  the  manner  provided  in  tho  said  %»  which  Board  shall  administer 
the  property  according  to  tho  .same  pdnciples  and  for  the  same  objects  as  at 
present,  and  it  is  declared  that  these  righls  .shall  be  csta\)lished  as  follows:— 
1.  The  annnpl  payment  to  ministers  now  receiving  $450,  8400,  or  $200, 
will  be  the  same  amount  during  their  lifotimo  and»good  standing  in  the  Church. 
(2.)  The  annual  p.ayment  of  §2,000,  granted  to  Queen's  College,  will  be  con- 
tinped  in  perpetuity.  (3.)  Tho  annual  payment  of  $200  to  all  the  ministers 
who  shall  boon  the  Synod's  roll,  an<|  by  all  recognized  probationers  and  licen- 
tiates engaged'  in  active  service  at  the  time  of  the  union,  will- remain  tho  simie 
duririg  the  lifotimo  and  good  standing  in  tlrc  Churcfh  of  suclv<m,ini»tcrs,  proba- 
tioners or  licentiates;  all  salaries  of  two  hundred  dollars  to  bejn^eascd  to  four 
hundred  dollars  each  when  tho  recipients  of  them  .shall  have  Vctired  from  tho 
active  duties  of  the  ministry.  The  Temporalities  Board  shall  if  qec&ssary  draw 
upon  the  (?apita1  pf  \\\tj  fm  d  V?  M  at  tlin  nlQri'.'iaid  rcquirjmB»t8,     Then  it  ig  = 


the  said   ehurclics  it  pa* 
pf  incor|H)ration  of  tl 
''anadii  incmineetioM 
nalunll  sequence  oi 
Legislature  colhuiin 
the  resolution  of  the  Sy 
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irovniBd  thut  «o  won  m  any  part  oftfio  ustciiuo  ncoruf  ijg -fVoiu  saMfuod,  of  i,n»^ii«v'«<**rt 
^^^    yt  of  the  fui..I  itwirf  wl.ioU  i«  not   req„jr.-.l   t.,  met  Ihe   payinonte  of  Mid        '«?' 
\  4i»rK«,,  kl...lt  bo  rnhjccUn  tho  dUpu.,,!  ofwid  United  Ohiucli.  '  lintl!::....'! 

2.  T\uit  «H  .»i«iM«r«  And  prob«»}bndr»  ik.*„.mI«k  riKhU  id  .l.e  m.i4|^i>or<ditM^.'  Z  CT':;;;^ 


Ih  tliiii    with   t)M» 
C'liiiroti  III  Hoot- 
iHIld,  el  m, 


L 


Jun.l  wl.tf  .Iccr^nt  to  boCHue  pnrtiflH  to  Jud,  union  Sr5M^l!aEi«         (M'-M^oh"';"?;:^ 
etitled  iii|'Vcrthel«8ii  to  all  tlicjr  riKbtn  na  if  th«>y  httmi'^^imMI^m^-i^..  >>,n<i«  "<  •  <.>ni<e«i 
wlonj?  an  they  hImII  continue  lo  b«  Hrcabytorlan  mini 
ill  tho   Dominion,  of  Cunitdii;   and  that  th«  nu(!co>i(w 
renin  tho  wiuio  ri|(htH  in  tho  auid  Fund  as  if  tho  union 
no  taiien  place, 

1.  That  as  often  m  any  vnenncy  in  tho  board  of  nianagev.,^ 
niitea  Fund  occura,  theso  bcncficiuriei^  may  .'ncii  nominato  n  pe 


!m|;\i)r. 


ijtoior  member  of  the  aaid  United  ChurcJi ;  or,  in  tho  tjvent  of  tlwre  Iwtn^  toW((_ 
thailono  vaounoy,  then  one  pcrnojn  for  each  vacunoy  and  three  remanent  membra'  , 
,    of  tie   aaid  board  sHa  11  thereupon,  from  amonK^tHto  pcraonj  ro  fioinH.aterfw  "' 
aloreaid,  elect  the  person  or  number  of  [wraons  nccewary  to  fill  auoh  vacancy 
<)r  vnancicH,  Hcleotlng  tho  pernon   or  persona  who  riiiiy   be  nonMnated  by  tl>^ 
urges  number  of  benefioiarji^ ;  but;  ip   the  event  o(«"failuro  on  the  part  of  the        . 
bcncficnrioH  lo  nominate  as  aforesaid,   the  re<i.ancnt  lUetubera  of  tho  J^ard  jhali  „ 
hli  up  he  vacancy  or  vacunoi(!8  from  amougthe  mihistcrs  of  the  aaid  UiHt^    ' 
Church     Section  8  provides  that  tho  third  scctioh  of  this  Act  shall  «on»intt&  in 
force  unil  tho  number  of  bonefidaries  is  reduced  below  fifteen ;  and  ho  soon  as  • 
the  nunber  of  beneficiaries  is  reduced  below  fifteon  thc^said  board  6hall  boeon^ 
tinued  bjthe  remanent  members  BU^i^g  up  any  vaenney  or  vacancicj^  fromamon«' 
'  the  miniters  or  momboi*  of  the  said  United  Church.      .The  n,moiriing  <nac 
moots  of  tj^Ts  4ct  apply  only  to  the  rules  of  procedure  to  bo  followed  iti  ,fhtf  oiec- 
tion  of  nev  mctobers  of  the  board,  in  (ftis«i)f  vacancies  and  for  the  «udit^ng  tef  tho ' 
accb^ntsof  h/idministrators.     The  hstVocision  is  that  this  A"et  shall  come  id- 
to  force  80  wm   as  a  notice  shall  be   published  ih  the  Quebec  Qfficiul  Gazette 
thtft  the  unnn  of  said  four  churelies  hafi  befin  consummated.  ;r— --.^ 

These  Bovfral  statutes  having  been  B&ifctioned  and  in  force,  the  Synods  of  tfc^ 
four  churches,  the  union  of  which  was  aothorizcd  by  the  corresponding  statute* 
of  Quebec  apQ  Ontario,  assembled  in  Montreal  ii^  JMne,  1875,   to  con8un.m«t6 
the  proposed  ,D.ion..  Agre#ly  to  a  previous  understanding  with   the  o%r 
churches,  thft  Synod  of  thc^resbyterian  Church  of  Canada  in  connection  with 
th^  Church  of  Scotlafid  assembled  in  St.  Paul's  Church,   in  .Mmrff^anr^  on 
ih«t^thiin^lS?5r  decided  by  a  verj  Inrge  majority  that,  onatfjourning  next 
morti^in^.lt  woula  prooeed-to  the  VictonamU,  the  appointed  place  for  the  eon' 
summation  of  the  «,id  union  and  the  holdin«.of  its  generui  assembly  of  the  said 
Churches  under  tTienamo  of  tho  general  asseniCly^of  the  '«  Presbyterian  Church 
W  Canada;'  and  atttie  same  timagave  full"  power  to  it»  ntoderator  to^i^n  in  the 
vnameof  (he  Synod  fto  preamble  and  the  basis  of  um)n  apd  also  the  Vesolutiona 
adopted  relating  to  t'aose  documeffts.    the  petltioiier  rifed  nine  other  mcn.bera 
%[li     protesred;^in  writing  agains't  this  resolution.    Tho*following  day,  the  ' 
IBth  June    1875,-  the  gyood  being  assembled  in  the  "samg  place,  a  notarial  pra. 
,  *cel  was  served-OBthe   JWodcfaWjr  against -the    projected    union  of-tha  kidT 


;y 


'»: :     '>.»*• 


fe^"^^ 


■■•  -W- 


,'*■  ii 


V' 


w 


H.     ,;  *i:,i 


.«• 


'  ■/ 

w 

■J  #f''  ' 

^ 

'* 

■':'»/*■ 

'   • 

1 

\      .'     ■  ■■ 
■  *  ■          .    \      ■ 
>  \ 

"■'.         ''V' 

f 

.,  # 

.  '       x             \ 

■  i'<   . 

, 

'  f  ' 

■.    ,;^,»---*-A,    .. 

.  ■'  " . 

'           ''                          V 

1 

■A                  ?   ■■ 

■  V        ■  . 

■'•'■■' 

■     ■■•     -      .7 

.    -.  'i',            -             .     '                  • 

.- 

'  "- 

■:'/  '    ' 

.     7 

'        .    ',       -.'     "  '      .';- 

:'■■':.  ■ 

V  ■  ■  ■    ■ 

»•■  "' 

■  ■  ■   ■■  . 

*       , 

■■  \  ■■.  :  '. 

(■    ■  ■  ~    ■ . 

^  ■ 

\    ' 

■>■■  -■■  -.'.  - '' 

■   '■'.      ■    .     . 

\'  1 

■  ■'■-.-'^              r  -     ■ 

— ■,    „ni.  ■;' 

.    ;    'rV: 

'  '■■'  '  5.W  "■-■U  ■  ?■'  '"'■'  fel^.',^.' 

^^^^^^^^^ 

■■ 

t" 


.4 


mW* 


s  / 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


Id 


1.1 


11.25 


!:  lis  1|2.o 
U   ilj:6 


'■r*v^' 


•t 


• 

■'   -Jfe 

« 

» 

%- 

»s^ 

A.  ' 

' 

- 

Cta)] 


iration 


■"I' 


w 


23  WEST  MAM  STREET 
WEftSTER.N.Y.  14510 
^  UI6)  872-4503 


.    4^ 


•  'V 


X. 


178 


I'HIVY  COITN'CIL.  18S2. 


^.. 


•  ,;, .^  ! -    t Lurches. i,.  the  nau.c  uf  several  '...c.nbers of  rhc  Presbyterian  CImrch  of  rm.A 

lu^A  ...  -;  1  """"'^  otl.r.  or  „.„  ...idoaer.     Nnt^vithstnudin,  this  "Zt  H L   ^^ 

Jl'ttf-'J;;"'-'-'  7    f'e   Vietoria.lI..ll.  as  re^-lvinl  the  previous  ov'.^"'  ^rX 

;^jnWto  th..  r^olufon     ,Ih,  ..-eat    n.ajority  of  tl.o'n.elnber.  of  the  aH  res 'd  W 

S^:; .:;;,.-  7--'-^  «^  ••-  'Vi.orh.  W,y,  .here  ,hc  ...eu.lers  Of  the  Syl!  h/^j:^ 

rfcHl'sA   '"--•'"•1   "'^  H-nbled.  ,lu.>,eu.ne,vt.  rel:.,ive   to  th^.iou    of  t  e  ^ 

'""•'•  ^-^  "'■    f^'--':--'-  -.^-•.  -l  the  „. hers  of  the  .hi  Synods  then  or.a^z,       K  1 

,M.Ue«.Uoa,e.u.ralass...b|,oftl.^ 
."  I'rcsbytcnaii  Cluueii  in  Canada."  '{ 

y    ■  J^^r;^'';;!"^^  "'^'^  ttfc  departu.-e  of  this  n.ajori^  ofSe  ,ij.„bers  of  S.„.d  of 

Znl  J''f  >;'::'•-'.<    --'■•''■  Canada   in   conneetf;,n  with   the   Chieh  of 

nd  who  had  roun.ned  .n  thei,uildin,^  where  the  Syri-d  met,  ehoso  the  potiione; 
..  Mockr,.or.  .„  .^.eo o.  tife .n^e.^o  had  lef^  witj.  the  n.^^ority,  and  L.inued 

';.^"7^':^'^^*'^>:"t'^r^':''  -''J<^--''-     I'-^tln,  thenceforth  i.  .hdr 
Kfasal  to  enter  the  .s.ul  United   ChuW,.  this  u.in-.riry  continued  to  hoh,   each 

ur    Its  annual   Syno.  leal  n.oetin,s,   declaring- that  it    formed  and  cu.titu ted 
the  1  re«byter.an  Ci.urcl.  of  Canada  in  connection  with  the  CImreh  of  .Scotland 
"";'  ;''•■';  "T  ''^'':^""^  ^^''«  '"'"P'^'J  the  Union  had  abandoned  the  .saidChurch, 
u«d  had  voluntarily  separated   then.selven  th-refrou,,  and  no  lon^^er  /.rn.ed  a 
.      pan  thereof,     htar.n..  Iron,  tbis  point,  the  petiti.noi-,  after  havin.  .taed  j,,  his 
.    petu.on,  hrs  r,,,  .l.ry  of  n.inist.r  of 'the  Pnsbyterian  Church  of  Can,ia  in  con- 
nec  .on  „.,h  .^.e  Cianelr  of  Seotlan.j.  and  his  ri.ht  to  an  annual  revenue  of  §  150  • 
for  Ij^^rouMhe    en.poralities  Fundi  of  the  said  Church,  as  bein^onc  J/ those  who  ^ 
in  18,,.,  prohted  by  theeomniutatioi.  oflrcrod  by  the  Gov.rnn.ent  of  (anada,  and 
•         alleged  that.h,s  fund  had  been  cre.jte^  .ulyeet*  to  the  conditions  fornally  stll 
>n    he  resolu..,n  of  Sy.u.l,  condi.|on.  reeo:^„izel  and  jru aran.eod  «ubsem,nUly 
by  the  Act  of  I.avrporatiou  of  the  ij  .ard  t.  whom  was  entrusted  Me  adunnistra- 
tiun  of  the  fund,  a(id:«- / 

TlnU^tlu,  Statute  of  the  Proviie  of  Quobep^SS  Victoria,  ch.k  amondingv 
.e  Aetvf.  neorporatioo  of  .the/said  Ten.pon^lities  |J.,,.„.d,  is  u.constitutiouaL 
thHt  .t  exceeds  the  juris-lietion  and  authority  of  the  J.ej;islature  .f  the  said  Prov- 
>.ice,  and  eon.se.,nently  is  „ul!  and  of  no  effect.  The  rc..<io,«  stated  by  'the 
pet.t.oner.n  support  of  rhis  allegation  are:  1st.  That  the  powas  .ranted  to  the  , 
curiK.r.t.on  under  the  Aefof  the  Parlian.cnt  of  Canada,  22  Victoria,  c.  Ci),  are 
not  Invited,  an^I  applicable  to  one  I>r<,vinco  only,  but  are  of  .  general  nature, 
and  affect  the  ri.^hts  of  persons  resident  in  the  two  Provinces  of  Quebec  and 

— --^ l^'l^'^-J^^^'':::'!}^  of  Quebec   an.endiug 

tMs  Sta  ule  ,s  not  of  a  local  and  private  nature,  but  aff,ct^S.e  ri^ht^  ofpcrson^i 
not  resident  in  this  Province,  and  not  subject   to  the  ju-isdiction  i,f  its  Par^ 
Jianient,  and  ,  therefi.re,  is  i„  exce.ss  of  its  authority.     2ni'.  That  the  ri-drts  ani 
Urtero^s  of   the  petitioner  in  tlli  Temporalities  Ftyul  of  the   .aid  Presbyteril 
•thurcharenotoTa  private  nature,  but  are  a  mjj^f  General  interest,     s/d 
,:^,^        Wly,  that  the  s.id  Provincial  Act  is  uncr.nstittuio„.l  f^  U  that  it  authorises 
the  pi.ynient  of    the  annual   allowances  tij^hc  ministers  who  have  ceased  t/be'^ 
ii.cn.bers  of  the  Ptesbytcrian  Cluisj^Canada  in  coanection  with  thcUl/urch 
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rf  Scotland.     2nd.  In  tlint  il  allow.s  the  corpnnition  rcsnond<Jnt  to  draw  on  the    "ejr.  Robert 
opitiil  ol,.thiH  lund  to  pny  the  nnnnal  uHowuncca 


tic  filliiij:  of  vacancies  i|>  tlic  Tcmpfiralitics  Board  Witli  members  of  the  iriiit<  d  M ■•"!!;'*'"«'"♦"«' 

'  ""■  T<'iii|">riill- 


3rd.  in  that  it   pi-ovidos  for  |, 

IV 

III! 


and 

imril   Imi- 


laiiii,  vt  |1. 


;^' 
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^  Cuirch;  thus  depriving  the  homtichrifH  of  »ll    riulit  of-Mdiirini.stration   of  tlicH'-*  Kiiii<l..ftiio 

sad  fund,  contrary  to   tlic  di,-|io.sitions  of  the  Act  crtatiiii'  the  said  coriMirdti.  ii.  <iiiireii  of  ca- 

uonwqueutly l^lic  petitioner   uliogiw   that  the  Praviiici.il   Act  hai   no   KjiMliin   «itii   tho 

cx^toncc,  that  the  statute  of  IH5^  alone  is  in  Ibrce,  and  tiiat  jlie  rij^ht.-*  of  ilili     ""^'  '  "  '  ""'" 

palies  arc  i|oVerned  by  its  proviHions.  ^ 

"he  petitfotfcr  then  alleges  tiiat  since  tlin  l.jth  June,  1875,  the  Ii(  vs.  Joh:i 
Cooc,  Jiime.s  (".  Muir,  and  (Jenrjie  Ift'll  became  iiifmkrs  of  tlic  said  Unihd 
Cliuch,  styled  tlie  Presbytcriau  Church  in  Cana_d;i,  which  is  an  entirely  dis- 
tinctor<.'anization  fioui  the  Probytorian  Church  of  Ouiada  in  eoiincction  with 
the  Church  of  Scotland  ;  tiint  they  abandoned  this  latter  Cliurch  and  ceased  to 
be  numbers  thereof,  and  therefore  have  no  rij^ht  in  tlic  be m  (its  rcsuliinj;  from 
said  7om|ioraliti<'s  Fund.  That  the  Rt.'vd.-.  John  Faiilic,  David  \V.  .Morrison 
and  CnrK's  A.  Tanneiv  who  receive  annual  allowances  from  t,he  said  fund,  have 
no  rijplit  therein  ;  firstly,  bccan.se  they  arc  not  amopf:  the  number  of  those 
niinhttos  who,  in  1885,  commuted  their  claims  with  thoOovernment,  and  second- 
ly, becai!«c  they  have  also  abiiiidoned  the  said  Presbyterian  Ciiuich  of  Canada 
in  conniclioh  with  the  Church  of  Sootlan  1,  to  bfeeomo  members  ofthe  ntw 
Presbytoian  Church  in  Camida.  , 

Let  us  say,  b<-^ore  proceeding  further,  that  of  the  six  ministers  ju.^t  named, 
only  ones  a  party  to  this  cau^e,  the  J{ev.  John  Cook,  and  cou>e(jUently  the 
rij»hts  of  ihc  others,  who  have  not  been  impleaded,  cannot  in  any  manner  be 
aflfected  by  the  judgment  of  this  Court.  , 

Lastly,  tic  petitioner  alleges  that,  by  the  terms  of  the  Statute  of  1858,  four  of 
ihe-'memben  of  the  Temporalities  Board  were  bound  to  retire  and  to  be  replaced 
eacli  year,  .aid  that,  in  order  of  seniority,  the  licv.  Messrs.  Jenkins  and  Lang 
aad  Meshrs:  Walker  and  Dcnnistoun  ceased  to  be  membirs  of  t|io  Board,  in 
June,  1870  ;ihe  Rev.  Mcssr.s.  Cook  and  Gordon  and  Messrs.  Morris  and  Sir 
Hugh  Allan,  tiso  tieased'  to  be  members  of  thc'Board  in  June,  1877 ;  that  the 
Rev.  Mr.  Mackcrras  an.4,i%.ssr.s.  jt>»rling' aud  Jlitchcll  ■ceased  to  be  meijibers 
of  the  Bftiird  in  June,  1878,  and  that  none  of  them  have  betn  regularly  replaced 
agreeably  to  the  Statute  of  1858-;  lastly,  that  the  only  remaining  member'  of 
the  said  Board,  muiely,  Mr.  James  Michie,  withdrew  from  the  said  church  and 
the  Presbyterian  C'huTch  in  Canada,  and  cons(<|ueiitly  has,  j/w>  facto,  lost  his 
quality  as  a  lucnber  of  the  said  Board.  That  eon.scf|uciitIy  all  the  said 
respondents  administer  illegally  the  projierty  Of  the  s^iid  pi'csbyterian  Cfcurch 
of  Canada  in  counc«tion  with  the  Church  of  Scotland,  and  have  no  riuhtlto  act 
as  members  of  the  Tchiporalities  Board  of  the  said  Church.  The  pct|tioner 
concludes :— 1st.  Th»t  the  Provinciid  Act,  38  Vic,  ch.  64,.amending  tlic  Act 
of  Incorporation  of  tlw  Temporalities*Boaijd  of  the  said  Prchbyterian  CliJrch  of 
Calfia^frin  connection  with  the  Church  of  Scotland  be  declared  unconstitiJtional, 
as  beyond  the  competency  of  tlie„  Legislature  of  Quebec.  2nd.  Tliat  it  be  de- 
clared that  the  corjoration  respondents  h  ive  ac  ted  illegally,  and  liave  ex  jceded 
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thgir  powers  in  allowing  the  respondents  tp  act  as  meinbirs  of  the  said 

Board ' 
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■.•fc. 


^a;::![rca  „.o.nbo,.  .•'.''   ;  ;'  ""^  '"r^*^"  "■;•>  "'i-'--ies  who  h«vo  rouKU.- 

j'.»."  Cook. ja,„o.c  u .    ;■""  M ':;''"•■  '^"■•p"'^''-  T''«t »'-  ii«v^«- 

.,-.   t-hu..o..or.i',i;^:::;:;-,w  wiut.. 

country,  in   LSiJl   „  volm.   T    .    'f?^?       '"'°  "'^ '''"•■«»"'^'''''°"'"  «''i^ 

.      ,    been  unJorstood  ,,s  exL^^^^^^^^^^ 

-    ■    any    „.an„er    ,,os3bv    J  ^  rr  ""  ?^' '^"'"'"'^'"^^ 

:•  c.n..da  in  con::;^; '  ^f s^^f^ ":  1'  'r^^^^^'^"  ^'-"*'  «^ 

,     jurisdiotion  and  of  discil    „f       "  '      ,    "''^'"r'   ""f  ^''^■*^^'"''  P'^^  "^ 
^rogations  .on.po.in,  i    T  J  i.^:^.    f  --;'-  -'^  Oi'^^-h  ant  the  con- 

inont  of  Ou„a<|,  „!r',   '  !  ""'""'""™'"  «<«,'■  Clow  Eiaorv-V'  Ilio  G,„c,„. 
/      inat  ,„  1870,  the  ,Sj„<Hl  „,  ,|,„  ^y  Charol,,  aftca.e  year. 
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<I«.b..TaMon,  acnng  »t  ,11  time,  in  virtue  of  it,  supremo  authority  in  wh-tem 
f.to,l  to  ,  .o«,ndCh«,H,l.,  rcsolvcl,  al.nost  unani.uously,  to  unite  tho  «^i.l  Pre., 
byt'.-.....  Churcbof  C,.n,.d„,i,,,co«ncc.io,K^Trith  li.e  ^Imrch  of  .Sootlon.l,  with 
he  three  other  Chu.ehe.s  aforeu-entioneO/tho^^Sfour  Churches  having  .ho  san.o 
«.Mhe  *n»ebehef«a„d  the  Hamedoc^liue,  anci'thnt  insodoinj,  t,he  HnidSynod 
Imd  not  renouneed  to  any  of  .he  prlne^en,  beliefs  or  doctrines  of  the  said  Church 
but  en  the  contrary  it  had  preservp^ and  mdiutaine.l  them  intaet,  and  .hnt  the 
."..d  #hurch  IS  at  present  in  cxi>^nce  wi.h  the  '.ame  doctrine,  and  for  the  .same 
objeetv.he  same  organ izatiofC  and  also  «i,h  the  s./n.e  rights,  properties  and 
estate,  under  .he  namc^.ho  «' Presbyterian  Church  in  CnadV' and  that  it 
ma,ntams  the_sn,ne  connection  as    heretofore  with  the    Church  of  Scotland, 
Ihat  .h«  peti^ner  and  the  nine  ministers,  who  continue  with  him  outnide  tl«i 
said  unioir,  huvq  no  right  to  pretend  »o  eontinue  the  said  Presbyterian  Church 
ofCaiWda  in  connection  with  the  Church  of  Scotland,  and  .h,.t  in  fact  .hey  arc 
ThSS.,.nt.cn.s,  voluntarily  separated  from  the   said  Church.     That  consequently 
.hey  could  not  even  have  possossed  the  right  ,o  an  allowance  fron,  the  Ten.poralities 
^uS  t .    r     T/'^'""f  'l.e  good-will  of  the  Synod  which,  b^  the  legislation, 
sought  and  obt.med  from  thcParliaments  of  Qneboo  and  Ontario,  preserved  to 
hem  the    ma  ...enance  of  such  privileges,    no.^yithstanding   their  separation 
Lastly,  that  th|..  Acts  passed  to  establish  the  union  of  the  said  churches  and  fo.^ 
1.C  mod,fica..o„  of  the  statute-  incorporating  the  Ten.pondi.ies  Board  of  the 

'      ^mplainT     '''  '         """^  "'"'■"'""■°  *'"*'  "'°  P""'!""°'  "  ""'  J"'''^'^'^  '»  »'«« 

^...       As  appears  by  the  examination  of  thes#proceedings,  the  ;ppt)sinK  parties 

seeinto  agree  on  opening  the  door  wider  hr  the  interference  of  the  civil  power 

.n  cTiurch  matters.     The  answer  to  this  ploa  is  not«of  a  nature  to  restrict  the 

h..gafon  to  a  stnc.ly  legal  basis  ,  a.,  after  h^ving.stated  that  tha  share  of  the"  ~ 

S  f  K  .'""""'V'"  '''°  P'''''"'^'^'  "'"  *''«  "^H^  Ueservcs-.wasonly  so 

awarded  because    th.s  clergy  formed  part  of  and  bf longed  to  the  established 
Chufchof  Scotland, and  that  thi«  <•  Temporalities  Fund;''  had  been cons.^.tuted  on 
l^e  express  condition  that  it  should  only  be  used  %,the  purposes  of  the  Presby- 
tc/»i»n    Church  of  Canada  in  connection  with   the  Church    of  Scotland;  the 
pctitW    adds   t1,at    this  church    i.s    not  ideptie.^  with,    but   pn    the  otf.er 
hand  altogether  distinct  and  different  from  the  nev^Presbyterian  Church  in 
Canada,  which  is  composed  of  bodies  or  associa>ions  which  have  detached  them- 
,  Bcves  ,n  turn,  either  from  the   Church  of  Scotland  or  from  the  Presbyterian 
Uiurchof  Canada  in  connection  with  the  Church  of  Scotland.     Consequently 
the  allegation  of  respondents:  that  the  said  Presbyterian  Church  in  Canada  is 
.hc_^same  as  the  Presbyterian  Church  of  Canada  In  cotincction  with  the  Church 
Of  Scotland,  is  unfounded.     Lastly,  the  proof  establishes  and  details,  moreover 
the  reasoDs/or  this  division  between  the  petitioner  and  bis  partisans  on  the  one 
side,  and  the  majority  of  the  Synod  on  the  other.     What  iVcharged  ag^iinst  the 
.  re^ndentsis:  1.  Their  having,  by  this  union  of  the  said  chutches,  agreed.to 
•  renounce  the  connection  which  the  Presbyterian  Church  of  Canada  had  always 
cjrefuliy  maintained  with  the  Church  of  Scotland.     2.  Their  having  agreed  to 
•teclare  by  the  articles  of  union  signed  by  the  said  united  churches,  that  the 
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^    ""I;."}*'"    ^^]^^ '"  "-P^rt'O"  of  "  The  WcstininsJor  Cotrfosaion  of  Faith  "  is  not  oblisiitoiy. 

^  lio«..i"r!!r  ti...  " ''*  """™c^'wry  to  Huy  tliiit  tliono  who  hiivo  vqtptod  the  union  ropol  th.,"<u 

u.^Trmp'oVaiu  T"'"'"''''''!''     ^''"^  "'''intain,  on/  the  first  point,  thiit  the  connection  of  the  H.i-1 

"i^tullyle'rhm''^'''"*'''  "''''  "'"'  "'  -Scothmd  hus  nuvor  iniiilicJ^imy  fluboidinntion  whutciror, 

Ciiiir.ii  .V  ("r  bill  »,ini|.ly  un  interchiiii'^'u  of4'ooa-will  whioli  exlstM  to  an  ccinal  extent  today 

lion   rtiiii  ti,..  b'jtwcen  tho  thurcli  ot  hcorland  and    tho  now  or-'anizatioii.     On  the  second 

luhti,  It  iii;      point,  they  iitfirni  that  the /declaration  which  they  have  Hi;^ncd  docs  not  i.iipiy 

1-     any  eliaii{,'c  of  i;.iih  ;  that  tiiey'  have  simply  aoknowlid^ed  that  tiio  23rd  eip,  of 

tiio  ('oiilcssioii  of  Faith  cannot  bu  interpreted  4is  Hanciioniiij;  priueiple-i  opposed 

to  liberty  of  con«cienco  iiif  niattirs  of  religion,  and  that  such  has  ajwuy*-boeii 

tho  fcliuf  of  tho  said  ehi^rch  prior  to  tho  union.  ^  ^ 

Wc  have  just  readied  the!  erowniiiL,'  point  of  the  religious  aspoct^of  tho  case, 

and  I  have  only  sought  thun  to  exp(yse  it  by  n  graduid  analysis  of  the  prcten- 

.•-io;js  of  the  parties,  the  bottt^' to  denionstrato  that  tli6ro  is  not  in  reality  a(  tho 

bottom  of  this  part  of  tho  dispute  more  tlian  a  question  of  appreciation  of  rc- 

^■^---.^^      li„doiis  doctrines,  al^ither  beyond  tlic  jurisdiction  of  a  civil  tribunal  and  con- 

■\^sef|uentiy  not  fi)v  tue  to  decide^     I  am,  moreover,  convinced, that  the  pretensions 

of  tlic  pnrrtes,  as    they   stand   to-day  before  ino,  wajf  ,bo  dcciddl  by  resting 

8cru|Julously.withMi  the  domain  of  law.  I  therefore  iilako  it  niy  duty   carefully 

to  eliminate  from  this  ^^mwi;  all,  that  is  not  of  a  strictly  judicial   nature,  a»d 

tl'us*  reducing  this  litigation  tb'it.'j  true  proportions  I  arrivu  at,, the  cxuuinntion 

of  the  only  (juestion  on  whicli  my  debi>iion'sliould  bo  based. 

^y  '''•■'  conclusions',  the  petitioner  con'fities  himself  in  reality  to  asking  but 
two  things:  .1.  Thi^ the  I'rovinciid  statuto,\^8  Victoria,  cap.  (Jl,  be  dechir,pd 
Uflsoiistituiional ;  from  which  would  naturally  flii'w,  tho  illegality  of  the  present 
Uouiititutioti  of  the  ••  Teiup)ralitios  Board,"  and  the  nutl^ty  of  the  acts  done  by  the 
respondents  as  members  of  that  corporation.  2.  Tliat,  it  be  declared  that 
tho  "Tem|)or:.lit.ies  Fund"  isniic  exeUlsive  property  of„tho  Presbyterian 
Church  of  (j.iiiada  in  connection  with  th|^'huroh  of  Scotland,'  nnd  subsidiarily 
that  the  K.;veren^s  .h)hn  Cook,  .^aiiiesl  C.  Muir,  George  Bcll^ John  Fairtie, 
David  \Y.  Morrison,  and  (Jl^iirles  A.  Tanner  aro  no  lopgcr  luomhers  of  the  said 
church,  and  con.sequeutl^  have  no  right  to  tho  ben^ts  arising  from  ti'iis  fund. 
The :     •  ■       ■ ' 


/> 


the  union  of  the  four  ciiurjhcs  aforeiucniioncd  (38  Victqria,'"cap?62,  Quebec, 
and  75  Ontario).  For  if  those  two  Logifel^fturcs  have  not  exceeded  their 
powers  in  passing  these  law.s,  the  petitioner  lial  not  in  the  present  law  any 
remedy  for  redressing  the  grievances  of  which  he  complains. 

It  is  much  to  be  regretted  that  these  important  questions  as  to  the  constitu- / 
,  tionality  of  the  laws  have  not-  been'  intrusted  by  our  new  polilical  constituiioi/ 
to  a  special  tribunal,  whose  jurisdiction  and  authority  4n  like  matters  would^ 
unniiesfioned.  Tho  ordinary  tribunals  thus  find  themselves  charged  therewith, 
uu!H<led  by  any  very  precise  rules  to  guide  them,  and  it  is  necc.'sary  to  seek  else- 
wheie\f1i;it  our  too  short  oxpericncol^f  a  federal  system  does  not  enable  us  to 
find    hortf.     Although    thcro/cxisti   a   fundanjental    d iffercnce    between    the 
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Au.ericon  tiderul  conMiturion  nnd  that  of  the  Cui.,.di«i.  Provinces,  giuoc,  iii  tl.o,  R.'v  K-bcn 
initfd  h'tnlcH,  .1,0  ic-dcrul  ,,owc.«  l.,.ve  I.e.,  dulcj-uttd  by  the  State,  to  ll.cxicn-        'k.mI"' 
tral  t5..vcr,.,„c„t,  «l.il«i  hero  it  i,  rather  .l,o  powas  of  il,<,n'r..vii.c1.,l  L^KiMu- iir.'l.m^nl''?,? 
turo«  «l,.cl,  have  beer,  iH,,c.ci,.ily  del..j;ated,  and  consequently  lin.itcd;  nevcrthe- I!:'h  K.'.Xrc 
less  the  piu,c.i.l,.H  aocc,.tod  by  tl,o  American  j,.ri.scon>uIt.#4by  the  tribunals.  I'a'.rr.. 
ol  the  i,ciKhb.mnn;.  rc|.ui.lie  ou  .,uCHlionH  ..f  the  con.tilutt.mllity  of  the  law.s,  li^li'^'^^.TX 
appear  to  inc   lo  aff..,d  rules  of  indisputable    wi.doiu   lor  the  dcci.si.m  oflike  "',r.l' oui"^ 
difficulties.  ••  It  huM  been  naid  by  an  canine,,  t  juri>t,'  my.  CooK,y  (On  constitu- 
tional   Lnni.utiohs,    p.    18i),    "thai^  ^wheu  Curts    are  called  upon  to  pro- 
nounce    the    invalidity    of    an  'act    of    lef-islaiion,     pas.sed    witl,     all     the 
f..ru,.s    and    cer.n,..nic.s    requisite    to    give    it    t'Ue    force    of  law,    they    will  '      ' 

appioach  the  <,ui>tion  with  {{reat  cautiop,  exiUine  it  in  evei>'  iK,ssiblo  aspect, 
,  and  ponder  up.-n  it  as  l.j«g  as  dLMiUTati..if  ,n,d  patie.,t  attention  can  throw  any 
now  light  UJ.OU  the  subject,  and  ucver  declare  a  statute  void  unl.'.ss  .the  nullity 
and  juvalidity  ..Itl.o  Act^rO' placed,  in  their  jud-M.eut,  beyond  r.^asonable  doubt. 
A  rea^oniblc  .lonbt  must  be  solved  in  f»vor  of  the  legislative  i.eliun,  and  the 
Act  bo.si.»t  int-d."  And  further  he  a.ids,  citin^^  the  words  of  Chief  Justice 
Alarshall :  "  ft  is  not  on  sligl,t  iH,plicuti«»n  and  vague  conjecture  that  the  Legis- 
lature is  to  be  p,onunced  to  liav.?  tran.«cende.l  its  poweis,  and  its  acts  to  be  cou- 
Mdercd  as  void.  'J'he  opposition  between  the  Constitution  and  the  law  should  be 
suelK,that  the  judi-e  feds  a  dear  and  strong  conviction  of  their  incompatibility  ' 

w,th4acL  other."     Judge  WaShington/gtvcs  as  a  rea.«on  in  £,vor  of  this  rule,  after 
having  said  that  the  (|ucstioi,  submitted  to  him  aflorded  rooiu  for  doubt :  "  But 
yif  I  could  rest  my  opinion  in  favor  of  the  constitutionality  of  the  law  on  which  '^> 

Ihe  .(uestion  a.isos  on  no  other  ground  than  tj^is  doubt  so  Idt  and  acknow-' 
ledg.!d,  that  alone  would,  in  n,y  estimation,  be  a  satisfactory  vindication  of  it. 
It  IS  but  a  dtcent  respect  due  to  the  wisdom,  the  iiftegrily  nnd  the  patriotism  of  .      .       . 

the  legislative   body   by  which   any  law   is  pas.sed  to   presume  in  favor  of  its  "      i 

validity  until  its  violation  of  the  Constitution  is  proved  lieyond  Jill  reasonable       ' 
dtiubt."  " 

Such,  in  fact,  Js  tlie  fundamental  rule  whidi ■should  uuide  a  judge  in  like  ' 

cases.     The  picsumption    is  always  in  favor  of  the  constitutionality  of  the  law- 
Let  us  examine  at  prq*e..%   H  tl'C  light  of  these  principles,  the  dispositions  of "        ' 
our  Constitution  relative  to  the  powers  of  the  Piovincial  Legisljitures,  and  the 
special   Matutcs   now    under  coi,sideration,  and  see  if  there  be  eve,,    room  for 
doubt  as  ^o  the  right  or  power  of  the  Provincial  Legislature  to  pass  the  laws  in 
question.     The  91st  section  of  the  British  North. America  Act,  18G7   dednri,..- 
the  powers  of  the  Federal  Parliament,  says  :-'■  It  shall  bo  lawful  for  the  yuec,°      :        ' 
by  and    with  the  advice  and  consent  of  the  .^enate  and  Hpu.#  of  Qmimons,  to         ^ 
make  laws  for   the  peace,   order   and  good  government  of  Canada,  in   rclatiou 
to  all  matters    not   coming  within  th<;cla.sses  of  vsubjocts  by  this  Act  assh-ncd        ' 
exdusively   to  the  Legislatures  of  the  Provinces."      *      *      *      *      *°    * 
This  section  then  enumerates  a  general  list  ..f  subjects,  exdusivdy  entrusted  to         - 
the  tedcral  Parliament ;  but  declaring  that   this  enumeraiion  is  not  limitative         J  >"  3 

except  as  to  the  subjects  exclusively  intrust eQ  to  the  local  Legislatures.     The'  i 

9-nd  section  regulates  and  determines  the  c^lus|vo  powers  of  the  Provincial  . 
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<^"  r^r*    I-c-N'.«lat«rcH,  nn.I  .lool«rc«  :-  "Scctloni)2.     In  each   Province  the  L(.«i«Uturo 

w...rd  i»r  iiH,  ""|y  ««t"'"'voly  >imku  l.iw.  in  r.'i..tion  to  matters  coming  within  the  ohnnen  .,C 

ffrjSliri;.'!  '"•»>J''«"'  ••••x'  luT..innftcr  onmnomtc.,!  ;  that  i,  to  nay  :_1 1  th.     The  incorporation 

Pf;?.p''"[  «"'"l''""^«  with   provincial  ohjcctn.     13th.  Property  and  civil  ri«ht«  in  the 

llftlitt   111    f>4llilii«it- 


iiftUttlu  roniioc- 

cilurpr.ll'.sc!.!'.':  ^  ''■■'»»'*'■•>'  "•"'  «'^"  >•!«'"«  Tc  M,u.,  in  virtue  of  the  .li,po,itio„  of  our  prc-^nt 
.  ia..u..i.i.     C..n8t,tutio„,  sulnnittcl  to  t\^  .xoIumvo  control  of  the  Provincial  L.^isl.turo. 
N4)w,  whi.t  wi.M  the  object  ..f  the  corporation  orc.ited  by  th<i  Statute  22  Viotorin 
cap.  <;(}  ?  Xothin-  else  th;u.  the  own.,rsl.fp  »n.l  the  po.s.ir«.si„n  of  certain  property  ' 
that  IS  to  .ay   ,h:,t   the  L -ishituro  J  United  Can , da  ha,  accorded,   by  tM.' 
Act,  thoHo  ru'hts  which  i^rc  included  Hp<^oially  in  the  c.itef?ory  of  subj^ctH  exclusive- 
ly  entrusted  at  the  present  time  to  the  Provincial   Le-islaturcs.     It  h  true  that 
/    under  the  Cornier  ,%.m.,  the  two  l»rovince«  beinp  nubjcct  to  a  leui.l.tivo  union 
.    /     tluHe  same  rights  were  und.T  the  control  of  the  Legislature  of  the  Union,  and' 
conso(,u.nlly  the  privileiros  accorded  in  thisraspect  to  corporations  Created  by 
tl«b,Parliau.ent  extended  (except  when  o*peqLilly  restricted)   to  all  the  tcrri- 
tdcr  subject  to  Its  jurisdiction.     But  the  extent  of  this  territory,  wlicther  mor- 
or  less,  does  not  change  anything  in  the  nature  itself  of  thc.s*  rights  ;  „nd  Hinoe 
these  rights  arc  now  entrusted  to  the  ProvinctaLParliatnent,  can  it  be  protended 
that  It  has  neither  tlje  right  nor  the  power  to  legislate  in  a  mannerW  affect 
then.  ?  Certainly  dot.     The  change  in  our,  political  system  cannot  have  had  the 
effect  oi^ccridering  perpetual  what  ha»ibccn  done  in  the  past.      It  i.s  to  be  as- 
-  Buincd'  rather  that  property  and  civil  rights  then  already  in  existence,  and  hav- 

irig  been  established  in  the  past,  as  well  as  property  and  civil  rights  to  bo  estab- 
lishe.1  for  the  future,  are  made  subject  to  the  jurisdiction  of  the-  Pioviftcial  Le<»is. 
^      latures.     It  must  be  admitted,  therefore,  that  the  changes  which  the  Parliament 
of  United  Canada  could  have  made,  and  no  one  will  deny  thai  it  had  the  abso- 
lute  right  to  make,  in  the  Act  of  Incorporation  of  the  "  Temporalities  Fund  " 
the  Legislature  of  the  Province  of  Quebec  can  make  with  the  same  authorhy 
and  the  same  cffccVwithin  the  limit  of  the,  territory  attributed  to  its  jurisdicW 
But,  says  the  petitioner,  it  is  exactly  this  restriction  as  to  territory  Which  saves 
my  rights;  not.lmving  a  domicile  in  this  Province  I  am  not  subject  to  IhAon- 
trol  of  this  Legislature,  and  therefore  giy  rights   cannot  "be  affected  by  this  , 
legislation.     Tliis  objection  is  not  serious.     The  Constitution,  in  subjecting  pro-   ' 
perty  and  civil  rights  to  the  control  of  tho  Provincial  Legislatures,  did  not  make 
and  could  nofc  make  a  distinction  between  the  possessors  of  these  righ^ ;  it  has 
not  limited  the  legislative  authority  to  the  case  where  the  property  bfcnged  to 
a  resident  only.      No,  all  rights  of  property,  whether  posaeased  by  lis  resident 
or  a  iwn-resident,  acfi  under  the  authority  of  the  legislatjyc  power  of  the  Pro- 
vince.    Any  other  interpretation  of  our  Constitution  wouid  bo  contrary \  the 
best  established  pri'ieiples  of  the  civil  I  iw  and  of  the  public  law.     Therefwc, 
either  the  rights  which  the  petitioner  claims  exist  in  this  Province,  or  they'do 
not.     If  they  do  not,  what  can  he  seek  from  this  Court  ?  If  tjiey  do,  they  only 
exi.st  as  recognized  by  the  laws  passed  or  maintained  by  our  Legislature.     Now, 
I  find  that  this  Legislature  has  changed  the  dispo>ition  of  the  proper^  from 
whence  flow  the  rights  of  tho  petitioner,  in  two  important  re.'^picts  :  Ist,  as  to 
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Ihc  adiniiiiatratiot) ;  2nJ,  an  to  llio  final  di.positioH  of  the  fund  conMhuUng  thw    K«.  RoUr, 
property.     KirNtly,  m  to  the  ndniinihtralion,  III.,  stututc  3H  Victoria,  cnp.  G4        ".'.l:'*' 
of  wliicli  tho'annuliinK  is  sought,  oomplctoly  ju.lilios  iho  action  of  tim  c..rpor- Mr:i.,t„i'''f 
ntion  rc.p.n.I.'nt.,  and  of  tho  ineniborH  tjou.poMng  if.     Hi-condly,  a»  to  tho  final  ZvZCnh 
,dis|)o»it)..n  ol  tho  Toniporulities  Fund,  tho  Mtatuto  .{S  Victoria,  cap.  (12,  which  ia,-};'""''^'"'"? 
not  attacked,  while  Bccuring  to  thoprcwot  uiiniMorN  their  |innual  incouics  intact  ■'•'"'''"  ""nneS.' 
transfers  finally  tho  property  of  thin  fund  to  the  United  Church  under  tho  „a,„6  "iro^-'-Boo^^ 
;of  the  I'resbyteiian  Church  in  Canada.     Now,  it  appearH  fo  ,no  incotitoHtablo.  -  '"' 

according  to  the  provinions  of  our  Constitutioi.;.!  Act,  that  these  two  AoIh  in  bo 
far  as  they  affect  civil  lights  and  rights  of  pro,MTty  („„,|  there  are  none  other 
jn  f|uc»tioti  before  ^liin  Court)  wfro  within  the  authority  an.l  iuriHdieti..n  of  our 
}'rovinci»l  Legislature,  aiiA  therefore  that  they  irrevocably  Hettle  the  rights  of 
^he  partioH.     In  the  face  Ji\hi.s  legiHlation  it  i.s  iii.i«m.ible  li.r  ine  to  deelaro  that  * 

t  ,c  respondents  have  actc^  il>^gnlly  and  without  ri^-ht  it.  the  administration  of  ^ 

the  fund  entrusted  to  thent.;  that  these  same  respondents  are  nOt  ie^ialiy  ineiuberH 
oi  the  said  corporation  respondents,  and  that  the  "  Temporalities  Fund  "  doesnot      * 
belong  to  tho  Church,  to  whU  tho  law  nllriUutes  it,  and  that  it  cannot  bo 
applied  m  the  niahncr  provided  by  that  law.     And  il'  tho  petitioner  seeks  to 
c(,Diplain  of  the  aibitrarincss  and  Injustice  .,|   the.e  k-ishitive  enaetinent.-.  which 
deprive  hiui  of  his  rights  of  properly   whieh  he  considered  inviolable,  I   „,u«t 
answer  that  it  is  not  my  mission  to  accord  to  him  a  prot.  eti.m  wi,<ch  the  law 
Kffu^es,  and  that  nothing  would  bo  more  dyngerous  than  li,r  the  courts  to  ns- 
•sume  the  power  of  rejecting  a  positive  law  under  the  ,,retext  that  it  was  unjust 
-  J  here  would  be  (says  Cooley,  page  lOT)  very  great  probability  of  .unpleasant 
and  dnngerons  conflict  of  authorities  if  the  courts  were  to  deri>  validity  to  legis- 
lative action  on  subjeets  within  their  control,  on  the  assumption  that  the  Lcgis- 
laimc  had  disregnrded    justice   or  sound    policy.     The  moment  a  court  ven- 
tures to  substitute  its  own  judgment  for    that  of  the  Lc-islaturo  in  any  case 
where  the  Constitution  has  vested  the  Legislature  with  power  over  the  subject 
that  moment  it  enters  upon  n  Icjd  where  it  %  impossible  to  set  limits  to  its 
authority,  and  where  its  discretion  alone  will  iMasurc  the  extent  of  its  inter- 
ference     The  rule    of  law    upon    tliia   subject  np,,ear.   to    be,  fl.at,   except 
where  the  Constitution  has  imposed  limit*  ujkju  tho  legislative  power,  it  must 
be  considered  as  practically  ab.soIute,  \yhetl|er  it  operate  according  to  natural 
justice  or  not  in  any  particular  case.     The  courts  are  not  the  guardians  of 
the  rights  of  the  people,  except  as  those  rights  arc  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cognizance.     The  protection  against 
unwise  or  oppressive  Icgisfation  within  constitutional  Ijounds,  is  by  an  appeal  to 
the  justice  and  patriotism  of  the  representatives  of  the  jKiopIe.    If  this  fail  the 
people  in  their  sovereign  capacity  can  correct  the  evil,  but  courts  cannot  assume 
their  rights.     The  judiciary  can  only  arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  Constitution.     It  cannot/run  a  race  of  opinions  upon  points 
ot  right  reason  and  expediency  with  the  law-making  power.     Any  legislative  act 
which  does  not  encroaclr  upon  the  power*  apportioned  to  the  other  departmen^ts 
of  the  Goyernment  being;,r.-ma/«c,e  valiil,  must  be  enforced,  unless  restriction* 
upon  the  legislative  authority  can  be  pointe'd  out  in  the  Constitution  and  the 
case  shown  to  come  within  them." 
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"'u..h^:,^'*        'ri'"  writ  f»f  iiijiinoti.>ii  \*nw,\  in  ihU  cnuiw  miiHt,  ihcrtroh%  l.o  mt  asijo  nn.l 
iwvo„r"i„,  th.  "'"  P*'»itii.iiol'^  ilvniut'i  r.j.-cti'(l  with  ert».tM. 
fir&':.il'  ,  'r*'"  •■'•'""•"•  ••'■"'"  •'•••l-'o^  nCtiM'  Court  .^Qn.-on'H  Bo.k.|..  Am.?;,!  ,i.lo  riOtI, 

"i:;:r..r;;v.;';;  T''^'"""'-  ''^  •""""'  "'''•  '*••"  ••'■  '"ju-ctio,,,  oo«.o^t.  ti,o  ri^ht  -r  ii,c  r...,K,„.i..„„  ,„ 

I.U.I.....I,  M.«  M.m,„«cm.M.t  of  »  |,.r..,  u,no»„t  .,»•  property.  It  involves  or.o  of  .l.o  „,„«t  !„ 
Iricato  ,,„,.„tinnH  ariHJn^  out  oltla.  di^tril.ution  un.l.-r  "  Tl.o  Hriii.h  X„rtl.  Aui-rlo'i 
^t  of  IHCT  ••  (.iomuionly  .,,,li...i  ,ho  f 'onfolrri.tiw,  Aot)  of  ilu,  l...^i.|„tivo  powon 
nttrihut.ul  to  the  Domini..,,  I'arlian.fi.t  nn.l  to"tl,o  locul  or  proviuoial  ioiri.laturo* 
rcxpwtivcly.  tt  ^'', 

Tl.o  iMotH  which  havo  jrivon  rine  to  the  contctotion  hnv.«  Won '«o  cb,rly* 
cxph,incd  hyy  loarno.1  brother  on  ,ny  right  (Mr.  Ju.tioo  J{.,.,,say)  that  it  i*  . 
unnpccwary  (or  nie  to  rofcf  to  thoni. 

Tl,c  qnoNtion  m.b.!ritto,l  t«  Iho  court  \n  un  whether  tho  1.  ..isjaturo  of  the 
Provinco  of  QneU.c  had  the  power  to  a.non.l,  as  rc-ardn  that  I'r  .vine...  nn  Act 
jmsed  by  the  I'ariian.ontof  tl.o  l,.to  I'rovincc  of  t.'ana.l,,,  that  i..  of  thothen  Unit.-I 

'  /"T75  ^^^'  ""''  ^^""'^■'•'^'""•"l''.  '^nti'lc'l  "An  Act  to  incorporate  <'  The 
ll9Hrdol  ManaK..,„ent  of  .ho  Temporalities  Fund  of  tho  Presbyterian  Church 
olConadmn  connection  with  the' Church  of  Scothm.l."  It  Is  a  ..u.^tion  of 
l-nytobo  determined  by  tho  provisions  of  tho  Uritish  North  America  Act  of 
IHttf. 

Tho  purpose  of  the  an.ondcd  Act,  as  its  title  indicates  wnn  to  incorporato  a 
religious  bo.ly  for  tho  n.anagcment  of  the  tomporalitios  of  their  Church7^,d 
that  of  tho  amending  Acts.  38  Viet.,  eh.  02  an.l  .l-t.  i,  to  sanction  tho  union 
effected  by  tho  body  ho  incorporate.l  with  throo  other  reli-ious  bo-licM-,  to 
authonzo  then,  to  merge  int.,  one  common  fund  tho  property  which  b<.long..d  to  ' 
them  respectively  at  the  time  of  their  union  or  which  they  n,ay  hereafter  acquire 
and  to  n,^ago  it  in  furthorinco  of  tho  object  of  their  institution 

It  is  contended  on  behalf  of  tho  appellant  that  the  original  Act  of  Incorpora- 
tion  having  boon  passed  by  tho  Parliament  of  the  lato  Province  of  Canada  now 
constituting  the  Provinces  of  Ontario  and  Q)ifebec,  and  its  provisions  extending 
to  the  two  Provinces,  this  original  Act  is  beyond  the  control  of  the  Legislatures 
of  these  1  rovinces  acting  separately,  and  can  only  bo  amondi^d  or  repealed  by  the 
action  of  tho  Parliament  of  Canada.  " 

By  section  92  of  the  British  North  America  Act  of  1807,  tho  Wi.lativc 
powers  conferred  exclusively  upon  the  Local  Legislature  ore  defined,  and 
among  tho.so  powers  arc  to  bo  found  at  sub-soction  U,  "  The  incorpo- 
ration of  companies  with  Provincial  objects;"  «t  sub-section  13 
Proper  y  and  civil  eights  in  tho  Provinces;"  and  ,.t  subsection  16 
Generally  all  matters  of  a  merely  local  or  private  nature  in  the  Provi'nce  '' 
An  Act  incorporating  a  religious  body  for  the  purpose  of  acquiring  property 

andofmanaging.t.forthc  support  oftheirminHrtersandofeduokgvoung\nea 
for  the  ministry,  «  undoubtedly  an  act  confeVring  a  civil  right,  by  giving  To 
the  body  80  incorporated  a  civil  status  which  it  had  not  before.     When  the      * 
powen,  imparted  by  such  Act  of  Incorporation  apply  ^  one  Province  only  the 
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liworimrniron  In  for  provinoiM  purpaMN,  oiid  tlio  fViincliiscii  can  only  bo  ftruntod    «"*   ""'"'rt, 
by  llio  I^i>tliituro  of  the  IVovinoo  wlicrc  tliow  fninohi^cd  arc  tn  b«  oxorciNtid,        ^»««'r' 
Hiul  not   by    n.f    IViiiiitiioii   Prirlininmit   cioopt   in   n   I'rw  »(p..ciflc(l  oiiwd.     A-i  M»'!jcmc,,i'^,f 
rc^iirtlMlio  ollior  I'roviiioei)  of  the  l).Mi.iiiion, >uch  a  r..rp..ration  Imn  no  otiior  "«  r'mffl'.. 
ri«lil«  in  thenc  olhor  »'ro»inoi«  tinin  tlioMo  wliioli,  aocor.lii,;^  to  tho  Iiiwh  in  foroo  v\Z*^^7i^Vi. 
ill  ciich  ProVince,  niuy  be  oicroiw-d  by  any  f()rci><n  corpnriuion.      "  lioi*  ^mM^Z^ 

A  rtli-ionii  body  >o  inoorponitml  in  out)  I'rovinco  mijiit,  bo»»,.vor^  wiMi  to  *^  u".d.'',?'il?"** 
I'ltcnd  itN  oporiiliong  and  iiocic  to  obtain  tbo  mime  oor[K.into  riuht-*  ifi  ono  or 
iijf.ff  of  llio  other  I'rovino<;s  of  tbo  Dominion,  nnd  it  oun  liar.lly  Imi  conlosted 
that  lach  \m.\\  Lo^iMluturo  woubl  have  tiuiMumo  i»os»cr  tfi^v^mt  to  n  bdly  ulr.'iidy 
inc..i|K.iiited  in  ont|  Trovinco  the  Hiiino  francbiM-j  to  fi«  exorcist-d  wiiliiir  tho  liiuitu 
of  it«  own  j|irisdiction— and  all  tbo  Lwal  LctgiHlaturos  i^i-ht  HuccosMJv.ly  do  tbo 


Kimc.  ThHo  oorporiito  ri^litu  would  not  o.'aHo  to  b.)  civil  rii,'bti  nor  to  bavo  pro- 
vincial objtefH  for  having  boon  succewively  urantod  in  luorL-  than  ono  of  tbo 
Provinces  of  the  Dominion,  and  the  Doyiinioii  Parlianwrft  of  (tmad,.  c<.uld  not 
therefore  cirtim  to  inUTforo  and  grant  to  a  Hocinfy  incorp.)rat.-d  in  Quubeo  tbo 
Mtme  corimrate  ri-jbt.t  in  Ontario,  under  tbo  pr.lonco  tliat  tbo  H«jim'ty,  being 
nircady  incorpornlcd  in  Quobl'c,  its  operations  would  extend  to  more  ilmn  ono 
Trovince  by  the  now  Act  of  Incorporation,  nor  wnbl  ibo  Dominion  Parliament 
assunicon  the  same  ground  torepalornmend  un  Abt  incoriH.nifing  u  society  in  ono 
I'rdvbice  with  a  view  to  extend  its  repealed  or  amen<led  piovisiooH  to  two  or  moro 
ef  ihA  J'rovinces.  Tbero  i«  no  power  given  by  the  ^^'onfedomtion  Act  to  tho 
liftmiAion  Piirliament  to  amend  or  repeal  an  Act  paHsod  by  a  Lw.d  Le^rishituro 
within  Ubc  limitsofits  authority— and  thero  i^  no  concurrent  authority  eonferi,, 
rod  iutRis  m.iiter  to  the  Dominion  Parliament  and  to  the  Provincial  L,;gi>|„tures. 
Ifi-tbertVore,  tjie  Lboal  Logislituros  have  the  riglit  to  incorporate  i"  (Jburob 
w)cbi(ty,  dnd  confer  upon  Hucb  society  corporate  rights  and  franchises  within  it» 
own  j'rovWo,  this  right  is  oxolusivo,  and  cannot  bo  exorcised  by  tbo  Dominion 
Parliament. 

If  the  ivfS\i  to  incorporate  a  reli^'ious  societ^|^ra8  Vbo  ono  oonoorned  in 
this  case,  bojongs  to  the  L«cal  Legislaluret.,  wh^(P  incorporation  takes  place 
pucccssiyclj-  in  the  differed*,ProvinceH,  it  is  clear  tbot  the  scVeral  Legislatures 
m.iy  iiHpo?ic  different  condition  on  the  incorporated  body— or  may  even  refuse 
an  Act  of  tjicorporation  altogether.  Let  u.s  suppose  that  separate  charters  with 
diffircnt  conditions  bad  been  grarifcd  in  several  of  the  Provinces  and  refused  in  tho  ■ 
others— on  what  ground  could  tho  PariiainenV  of  Canada  interfere  to  make  the 
same  provisions  f(.r  every  I'rovinco,  or  to  extend  tbo  powers  of  tbo  corporation  . 
to  the  Provinces  which  might  already  have  refused  to  grant  such  powers. 

The  British  North  America  Act  was  passed  for  tho  very  purpose  of  allowing 
cncb  Province  to  regulate  its  own  internal  affairs,  including  civil  rights:  and 
iocorporations  for  Provincial  objects,  witbbut  interference  on  the  part  of  tbo 
representatives  of  the  other  Provinces  through  the  Dominion  Parliament.  It 
would  bo  a  mere  evasion  of  tho  pTaia  tenor  and  object  of  tho  Act,  to  say  that 
the  Dominion  Parliament  could  interfere  in  matters  purely  provincial,  iue'rely 
because  two  or  more  of  the  Local  Legislatures  had  adopted  the  same  legii|latioD, 
or,  what  would  be  more  obnoxioua  still,  bcoayae  they  had  refused  to  do  it.  ^lAhaa 
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'"iJ/ii""'    '««••  •'"''•.  '•"«»  I  »>"ll"vo  without  «  J|««.„,|„;j  „,Jc«,  ,h„t  tho  IHm .,„  P«fli«m,.nt 

li.*r.|*Tlr  ,h,«'''»l'>»"«Kn.»tto  tlu,Or.MK.<  .S..ci...»y ^  Act  of  l,i.«or,H,r»Hor,  ,vi,|,  (•r«nol.i...i 
ii!rTr:X'''»*^'>'''-f  •••  "'"  "'"»'«  l>'""i"i"".  m..|  il,.,t  r..«nl  r..vWr,-mro.  cmH?!  „|.u,«  «^Mo 
'teru:;;:^  '""'''  '•"•P'»"i'"M  r.-r  tl...ir  I- .  ,,.v,i.o  I•r..vi,,ce^  ...,.|  ||,1U  for  .1,,..  ,M,rp...„  l„v« 
2;';  iL'.:.Li: '"""''''' ^'y  •"'«"  i-f-Mlu....,!  ,,...1  .li,ou,H„.J  i„  th«  [.■i^i.Uturuoro.K.rio  .lurl... 
Hon   M-iiii  ih,.Hovi!riil  HiweuMNivu  HiMnioiix.  '*  ^  "*  ' 

I.  I  iKTM.iproiHo  (.ourt  <>,.   n  r.Ter.n.oo  from  Mio  Honnto  Imn  i.No  .loci.|o.|  that  u  ' 

Ml  to  i.i«or,H,rit.!  tim  CI,H.li,ii,  IJrotjior/.  ««  «  ho.ly  of  tci,.'!,,.,-,  lor  tho  whnl^ 
I)o.H„uo..  w«i  boyo,„l  tho  poworM  of  tho  Unrliuinont  of.(Vn"<la  (.Iourn«l  of  tho 
8en,,t«  lH7(i,  pp.  1 W,  L»<).|).  Thi,  Hho«r«  that  iinUir  th"'^  i>rovi.io,„  of  tho  l.'o,,. 
MoriUbii  A.!t,  civil  rights  nn<i  provinoiiil  ol^j.-ct:.  nfo  iicU  to  bo  .l.,1cr...i.ie.M,y 
thoojiont  of  territory  to  which  iiitcrcsto,!  pnrtio-i  luny  wi^h  to  iipply  the  loKi.- 
I.t.vo  nctiot,  of  tlh^  l'..rliu.„ont  bf  Cut.a.1,.,  but  by  tho  churactor  of  M.ch  ri«ht. 
Mild  onjoctfi.  "  '  "      . 

A  i.ocioiy  incorp«.r.,te.l  for  certain  objects  in  tho  IVovinco  of  Quoboc  WnuM 
by  Hiwh  moorporatiou  ttC.,uiro  oiril  rights  in  thi^  I'rovjnco  for  p.,.vli,eial  ol.j.cN 
A  Hiinilur  «)oioty  incorporutod  in  Ontario  would  lyivp  provincial  oljoctM  in 
Ontario,  and  if  tho  anno  Hooioly  wa»  incorporated  Uotli  in  (JueU  and  in 
Ontario  the  riKht.  Krnfttod  to  sud.  corporation  it.  caciri'rovi<u-o  woul.^  .till 
bo  civil  riKhtH,  and  itH  object,  would-  not  ceu.so  t..  bo  provincial  a.  regards  ciicli 
Irovinoo,  booauio  thoro  would  bo  only  ono  Hocifety  incorporatnl  in  (ho  two 
I'rovincos,  ioHtoud  of  two. 

l>ut  it  in  contended  thatt!,,,  [o.porial  R.rliamem,  Kavln-  cx,,re.ssly  oxorudod 
by  sub-Hcction  10  of  section  92  of  tho  Cofcdoration  A.t  from  tl...  - 
jurisdiction  of  tho  Loc.-a. L -inluturcs,  all  "  ilines  of  stcn.n  or  other  «hip. 
railwayH,  canalf.,  tole^h-aphs  un  I  other  wirks  and  undprtaki.i-H  conncclin-  tho' 
I  rovinco  with  any  other  or  othorn  of  tho  Provinces,  or  cxtondiiiKboyoW  tho  Umits 
of  the  Province,"  hn>.  shown  its  intention  of  conferMug  on  tho  I'arlionjont  d" 
Canada  powcr^rof  le-i.slatiotf  in  all  matters  affectin.;  nioro  than  one  Province. 

The  inference;  draw  from  tlii.i  enactment  i.s  .(uitodifferent,  and  is  adverse  to 
the  proteiwions  of  tho   appellant.'   Tliis    sub  section     10   contains  am  cxcep-     ^ 
tional  disposition  nffecting  works  and  undertakings' wliich    could   hardly  .create- 
any  irreconcilable  sectional  feeling  and  controversy,  and  wliicli  it  wa,s  tbou^'ht 
necessary,  on  account  of  tiicir  general  importance,  to.iHubinit  \,>  the  control  of  ^110 
Dominion  Parliament.     Tlio  incorporatioiv  of  u  religious  society  is  not  included 
in  this  sub-scction,  and  therefore  npt  comprised  iu  its  exceptional  disposition. 
If  this   exccpnon    concerning   rail*of»;   canals,    telegraphs  and   other  similar  •  " 
works  had  not  been  made,  they  would  have  fallen  aoder  the  general  rule  and  all     '^ 
such  works  made  in  each   Province  would  have  been  a  provincial  work,  subject 
to  provincial  legislation  and  cohtrol.     To  show  i«oro   clca'rly  that  tho  Imporial       . 
ParMncnt  intended  to  place  the  legislation  on  these  woYks  and  undertakingson 
a  different  footing  than  other  purely  local  subjects  of  legislation,  this  very  sub- 
section  10  also  excludes  #om  provincial   legislation   all  "such    works,    that     . 
"is,  lines  of  steamers,  railway?.  &e.,   as,  although  wholly  situated  within  the 
"Province^   sl>o"W  bo  declared  by  the  Parliament  of  Canada,  either  before  or  « 
"  after  their  execution,  to  bo  for  tho  general  advantage  of  Canada  or  for  the 
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•  liureh  vfNeitl* 


~>«'i 


•«  «..r,.on..i«,.  alr«a.Iy  <«i„in«  i„  .,„.,  of  t|!,    W    **  "  """'''  ''""''•'«  "'«' 

rorpr^f ion.  but  to  iltoV  tl.o  «|„.r  ,cter  ,.„  J  """*.''""""  '"■^'  "»'  ««•  cr.„o  a  noW 
trov.,,o.,.  of -^ioi,  ,iJj  ^  ,  .  "  "«  I  <«'•  lVoV.,,00  of  Ca„a,J„,  the 
»"'l   that  ,1.0  I.>oaLZ,K.^l,.urot    ,...;:""  ^^ '^'''"'^  "'"'  ^-""^  ^'"""•d..;      ' 

tntinK  the  l.rovi..oo  of  QmJo  t  .0      .0  ..7  T       '^^""^  *^'-"'"'"'  ""*  ««»»"■  ' 
(^.oboc  would  have  .I.m  o«.    \   ."  rj^T^  ^"^^^^  '•'*' W'^Iu.uf..   of      . 

■       «-.vorno.l  hy  .iifforo...  rule.  ....il  ovt  J  i^rrr   7«*^'"'"-'  -""''  '^-.   ,. 

-•'e-iby  the  ro«,K,..do„.^.  MocotT..  r   :  17:'.' ,".;  "— P^-i-  ..pro- 

^•t  it  „.u.t  bo  a,J-„.iucd  th,.t  Huci,  .    :ht    1  ;"-""■"  ^''''^'""*' V ^''«»>'''«. 

-It  Will  hardly  bo  ^Zo!::!:^ ^:''^x:7T7i^'"^"^'-    •       . 

,  r'-^'J  byjho,i.,c  JVovincHKor  3d!  rd ir;     "-.T"'  ''""«^"4'  »"«  A«'«' 

were  u/orcc  ^b„„  .^^  0«,.rnI.Sll;^;      '     '""""'  '^^^•'^'^«  ^''i'>''       ' 
■^fiolinhctJ  or  ahor'ed  by  .1..,  P«riia  .    o   0    cl;"    '  ^"'/"'f ««»' "  '<>  »>«»  ropcaloj, 

""'''or.tytopaj«Iawa-rola.ingto  citi!  r  il  .\  "   '''''   "'"^   "'« 

-  <--.     This  acStion  412O);  'herofor      c'       '     '"'^^    "  ""  '°««l  J^««»Ia-.  ..  , 
l""rc«  to  ...pea),  «boli|  or    IteranrJit.^^oni'  p"  '"'""   "'"  '-»'  4^*^ 
'oc.vil  ri^htsin  the  Province  to  wlfelf    ctloin  f'""""  "CCWad^r-latfng 

Thoahcri..g.or  repealing  of  sue    „    A  r*^"«'''   ^"^'"'^"'^^^^^^ 
;.%t  it.  opSr^tion  in  the  ^.hbr  P    vL    '„^d  °-^''«;«1.4re  only,  would  not 
'ko  that  of  St.  Andrew's  Cf.urch  IX' .  t    ^     '  ■^'"''  "'^  *  "orpdrition  • 

in  one  Province  and.  cease  in  t^S  "  ^  H  ^  '"'°""  """"""  '«  *«^-^ 
quenco  of  the  authority  given  to  each  'local  To  •  iT""'  "  *  "^«"'"'J^  «'"««=-  ^  r     * 
certain  matter  in.re.a^itn  to  thUlLlrJ.aS    ""  ^^  ^^'-'-'-ly  with  "^ 

;idered&onci,fatute  ft5r;«^'";,7j^  ^^P^'  "f  ^^"-^  Canada  should  bo  oon^'^ 
^^  of  each  Province  .ightdeal  ^rSl^rS;!:^:::?  J^-^^^-^^Ul. 

- ■I.ll.l    I     — ..    .!■ !■■ ■■II— ■■^■-.y,  ■  ■■—  ■  -■■■-— "'  ^.~^.Ii,il_ 
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.  0^- 


Hi'v.  K.ilHTt 
11.11.. 


By  till'  Britisli  N/>flh  Aiiirric.i  Act  of  18(57  tlio  two  Provinces  of  Upper  ant] 

Boiiiit""'.'.!-  til.  '■'""''''  t':"':'<l",  which  were  before  suhjcct  to  tlie  control  of  the  Hamo    lef-islative 

»h".""/.*'""'"' 11   ""'""''>'  "'-'■"^^  Hcparated   iiiid    pl.iceil  in  tlio  rehttioQ  of  forei-^n  oountrioH  us 

•'•jVJ.,*||}',"|',,"[""' '■•V'"''''*  H'lrishilion  on  civil  rii^lit"*,  in  tliat  .sctisq  thiit  tho  lu^iMlatton  in  one   Pro- 

chiirrii  .,f  ( !i- viiirc  cannot' nlfcct  the  other.     It  was  the  object  of  the  Confederotion  Act  to 
iiaila  liM'otiiii'c-         1  f  1    •        1  ■  ■>  " 

tiotv^witii    III.. <>t;ilili~||  III   t,hc  several   Pnivinccs  perfect   frecdiuu'  from  bny  control  from  the 

(  liftTi'h'i.l  S..  .1-       II,.  .  .  .  ,  .     --,  ,       .••,". 

imui.i.tiU     oilier  I  rmiiiccs  in  matters  coniiiijr  witiiiu  their  legislative  powers. 

If  incoiivt'iiieni'cs  should  result  from  nucli  nri  interpretation  of  the  British 

,J^  ^_    _  ^'"'li  Aiiierica  Aet  of.l8()7,/hcy  are  not  to  be"  com  pared  to  the  anarchy  which 

would  be  ejeated  by  niviiiL'  to  the  lod.il  Ijeii;isl.iture.s  the  exclusive  authority  to 
let^slafc  !.'( herally  on  .ill  (jUi-stioiis  of  civil  ri<;ht.s,  and  by  retaining  to  tlFc  Par- 
liament of  ('anada  the  absolute  ri;iht  to  legislatcon  the  same  subjects,  whenever 
they  .shoultl  have  been  regulated  by  statutes  passed  by  the  late  Province  of 
^  (.'ana'la,  or  whenever  it  was  proposed  ffj  subject  two  or  more  Provinces,  compos- 

ing  tlio  Doniinion  to  the  s:;niro  law.-),  or  extend  u  slatute  already  in  force  in  one 
•  Provincf  to  another  or  to  the  whole  Dominion.     This  would  en.iblo  the  Domin- 
ion Parliament  to  interfere  in  almost  every  subject  matter  of  legislation    coming 
"•  within   the  s«opc  of  the  le<,'islative  power' conferred  on 'the  locul  or   Provincial 

Le^'i>l,ituies.     The  D.iiniiiiou  Parliament  would  only  have  to  declare  that  it  xs^Z 
.   cxpcilieiit  to  have  the  same  Jaws  in  more  than   on6  of  the  Provinces  of  the 
Dominion  in  order  to  a.ssume  exclusive  jurisdiction -in  such  matters.       J 

There  would  in  that  caic  be  two  codes  of  laws  relating  to  civil  rights   in   the 
same  Piovii.eo,  the  one  cntcted  by  the  local  Logi-ilaturc  of  the  Province,  and  the     • 
other  by  th<^   Dominion  Parliament. 

The    Provincial   Legislature  -tni.Lcht,  for  instance,  pass  laws  to   prevent  the 
ftociimulatioij  of  property  in  tl;e  hands  of  privatc-pprj)orations,  as  being  contrary 
'  to  public  policy,  and  at  the  same  tiiiiQ.  the  ParliHiiient  of  Canada  might  create, 

newu'oriioratioiis  for  civil  purposes  or  amend  the  charters  of  existing  corporation's 
and  confer  upon  them  the  riiiht  to  ac  (uire  ;ind  hold  {Property  in  mortmain  to  an 
unlimited  extent ;  the  result  beini;  the  most  iiiextrieubic  confu.siof. 

W-tTmust  therefore  come  to  the  conclusion  that  the  Parliament  of  Canada 
has  no  right  to  a.ssumte  any  jurisdiction  iji   iiiatters  of  civil  right,  except  when  . 
.    «=»*■  they  are  necessary  incitmnts  of  the  exercise  of  some  of  the  powers  which  are 
^  •  ■        *■-   expressly  coulerre4«n  it  Ixy  the  C'onl'ederatioii  Act,,  or  when  they  come  within 
the  exception  jpontained  in  tlie  sub-section  10  of  section   92  already  referred  to. 
-     As  the  establishing  of  civil  corjiorations  or  the  amendments  of  cliafters  of  such 
corporations  do  n«it  come  within  citber  category,  they  are  not  within  the  jurisdic- 
tion or  the  powers^f  the  ParliamenVof  Canada.^ 


.-^Ai  After  the  most  careful  consideratiols  I  have  been  able  to  give  to  this  inipor- 
-^intiCiise,  1  have  come  to  the  conclusiofls  tli 

anicod  ihe  Act  jntitul^i:  "  An  Act  toincbroorate  the  Board  of  Management 


that  the  Act  38  Vict.,  chap.  64,  to 


of  the  Teijiporaliiicg  Fjlind  of  the  PresbyteriatKChureh  of  Canada  in  connection 
,witl{  the  Church  of  Scotland,"  is  an  Act  a£fectin>:;^he  status,  the  property  and 
Ihc  civil  jights  of  the  corporation, •within  tjje  ProvincR()f  Quebec,  and  that  under 
-wb-smioBf  H-,-13  and  16<>fBc6tiok-9Srof^f^^ 
thesf '  were  within  the  8c6pe  of  the.  legislative  authority  ool 
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Lrgislaturc  of  thut  Province ;  tlmt  tlio  Fnot  »k,.*  .i.->  u       i         ■  * 

an  \ft    Das<.P,l  hv  M.«  i»    i-  !  .  ^      ""'  ^"'"''^  "^"^  « n  corpora  to  1  by    n.v.  Robort 

an  Act   passed  by  the  P«rl.a,„cat  of  the  fete  Province  oC  Ca.i.d.i    or  Hiat    tbo       ".l'^:'."' 
»monJ«l  Act  applied  to  li.e  t.vo  Province,  of  Upper  a,.,|  [  owor(''.!  , '°  "o-i't-  th« 

^  tbe  Bn,i«h  North  A-uerica  Act  was  passed,  did  n^  1^     .tX^rtr     T'  ^  -=" 
;  ject  the  corporation,  to  the  control  of  Ihe  Padian,:.!  :!' cid!  '    "  "'"  ^r^^'^^^'ii^ 

.,  I  a«.  therefore  of  opinion  with  Mr.  Justice  Monk  of  e,...firnnn..  the  iud^mont  r^''"-""^" 
rendered  by  the  Court  below,  and  as  .Mr.  Justice  .MeCord  is  al  o'o  onTir„  'i^"-?^'''-''- 
-er.n.n«the  judgment,  altbou,hon  other  ground,  the  j-^tr^J:!::     ^ '• 

I  niijt.here   add  tbat  the  ironoriliUMi-    lii.i,..      u       ac-  •• 

The  constitutionality  of  the  two  Acts  pa,scd'l,y  thoi 
alsor  been  sustained  by  the  Court  of  ChanceiV  in  ^ 

and;\ri-ht.  (23  G*ant  616.)    . 

r  n^^'l^c'  *!  'r"^^"  unnecessary  for  me  to  state  the  facts  of  ihis  ca«e  •  thm-  «,„ 
furiy  sc.  forth  in  the  printed  remarks  of  the  leailned  Jud^l  wl  o  I'd  1  T 
judgment  appealed  from.  "       j*  "iiUae  wiio  renderod  the 


:l 


>^:>:::^:^^T^;ri^:t'^!'^: '  - "  ^^^-"'"^ 


,,jj^^irio  Legislature  has 
Ontario  in  the  case  of  Cowan 

the  facts  of  ihis  case ;  thcj-  are 


Ontario  and  Quebec,  and  belon^in.  to  a  Chur  h  ^^^^^^^^ 

embraced  both  Prov  nee.    „.  °  "°    „ '^ '^''"™t ''''' *«"'^"<''' "'""its  of  whieh 

m  no  wise  confined  to  either  Province,  ihe  J^rrr^  onl  """T"'"'  ""''' 
^^.  of  the  property  which  it  has  to'  ^^J:i.^'^^ZTtL"'Z:'^] 
legislature  may  control  the  "property"  (B.N.i  Act  TSf  8m  T-  °!*^ 
■mitB,    and  even  the  »ri|,htH  "  of  Jhn  1. .1.  ?!'  l!!'.g'.^'>  ^'*J"°.'^ 


;'"""'  ^''M.. even  the  "rjghta''.  of  the  oofnoration  In  »n^7J^-^    r"/" 


Q^ 


.|..^.■■^ 
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""llnbh!;"'    *•'«  property  carried  with  it  the  power  to  niter  tho  corporation,  tJio  oonsequenco 

B..«..i''"k,r  ti...  "^"'"^  ^'*-'  ^'""  ''"•  "8  '""y  ^^  '•'«  oa'io  at  any  future  time,  one  portion  of  the  fund 

""Xr:iir'"»'*'"^*-"»'«J  iu  Ontario    and  tho  other  i.i  Q.vebw,  one   Provinttial    Legislature 

''i-r.Mi:yte' ""'''*' •'"''*'*  "'"'  "'<'  '-'orp<"-atioii  should  be  composed  of  one  set  of  persons  and 

nS'.conn^S:""'"^'"""  '^cj^islaturc  could  orduiu  that  it  slipuid- consist  of  another  sctofnieiu- 

cimr.-ho}'scm:^''''' '''"*'  ^^  "'^'^''^  Conclusion   would   be  that   there  could  be  two  Boards  of 
lunii,  <>t  III.     M;ni:ii;t'iucnt.  '        •  ' 

'  ^'  ■"'^■""*  to. '"<-'.  therefore,   that  the  provisions  of  the  Act  22  Vict.,  c.    C6, 

ri'speeiinf,'  the  con.|,'ositioii  and  formation  of  tho  Board,  have  not  been  set  aside 
by  the  (iueboc  Act,  ;]8  Vict.,  o.  til,  and  are  stiir in  force— forit  is  evident  that 
-     ,  ti'cy  could  not  be  sft  a.-ido  by  the  mere  action  of  the  Synod. 

It  is  true,  as  the  UespoodLnts  say  in  their  factum,  p.  25,  that  it  was   the 

.  Synod  who  lUvistd  the  mod.;  of  election  and  yot  the  Act  of  Incorporation,  but  it 

re(iuired  a  competent  legislature  to  tWf/«  tiie  corporation  and  to  caUiblish  tho 

mode  of  election  of  its  members,  and  the  Synod  could  no  more  change  thecOr- 

1  oration  by  altering  that  mode,  ^han  it  could  In  the  first  instance  create    the 
corp<irfition.  , 

(•ons...,uently  the  present  Board  which,  it  is  admitted,  is  not  composed  of  the 
persons  or  in  the  manner  prescribed  by  the  Act  11  Vic,  c.  60,  is  illegally  con- 
stituted. . 

Till!  power  of  the  .Synod  to  alter  the  dompo-sition  of  a  corporation  created  by 

statute  is  one  thing,  however,  and.  its   power  to    alter  the   composition    of  the 

unincorporated    body  or  Church  which  it  represented   and  goverued  is  another 
thing. 

Tho  Synod  of  the   Presbyterian   Church   of  Canada  in  connection  with  thfr 

i  ^  Church  of  Scotland  had,  to  my  mind,  undoubtedly    the   power  to  admit  new 

members  into  the  body  of  the  Church  and  con.sequenlly  to  give  them  a  share  in 

_its  riglits,  privileges  and  property  :   the  other  Churches  had  the  same  power  as. 

*  r.g.irds   tlienKselves*  respectively;  and  the    union  of  the.se  four    Churelies    was 

notiiing  more  than  the  exercise  of  that   power.     By'  admitting   new  members 

into  its  body  none  of  the  Churches    would  cease  to  exist,  it  could   only  become 

more  numerous.     The  mere  change  in  the  name  is  nothing.     The  Church  had 

originally  named  itself,  and  it  could  name  itself  again.  . , 

As  the  Presbyterian  Cimrch  of  Canada   in  connection   with  the  Church  of 
Scotland  did  not^change  or  cease  to  e_xi3t  by   admitting  new  members-r-that  is, 
by  the  union— a'nd  \^  evidence,  in  my  opinion,  does  not  show  that  it  changed    ; 
'      by  any  departure  from  its  creed  or  doctrine,  or  in  ^ny  other  way,  it  follows  'l 
that  the  Appellant  who  refused  to  accede   to  union  and  who  claimed  and  stilf  \ 
claims  to  belong  to  a  separate  body,  is  no  longer  a  member  of  that  Church ;  and 
as  that  Church  ia  th6  Church  to  whom   the  Temporalities  Fund  belongs  and  on 
behalf  and  for  the  benefit  of  which  it  is  to  be  held  and  managed  by  the  Board, 
the  Appellant  has  no  right,  privilege  or  franchise  in  connection  with  the  manage- 
ment of  the  fund  in  question,  and  consequently  no  interest  or  right  to  complain 
of  the  composition  of  the  Board  or  to  obtain  an  injunction  to  restrain  all  lU  acts 
^  and  powers.  ^ 

lie  ujuy  or  fie  may  not  h4Ve  a  right  to  be  pafd  oeriain  moneys  out  of  the  " 


•"1 
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fund,  but,   admitting  that  he  h.«,  hia  claim  ia  merely  that  of  a  creditor  and   b.,  ^^ 
hi8  only  right  ia  to  demand  and  obtain  m,,„.«„t     irl  a.^  .L  .  L   V?  '    "**   "'k^.^" 

and 


Ho  does  not  ask  thja,  nor 


.     ,  a —  •— ",  ..«    umitu    IB  I 

his  only  right  is  to  demand  and  obtain  payment. 

doM  he  aay  that  it  ia  refused  him.  Board  for  the 

lon^iT'u'T^  in  conclusion  that  ri,y  opinion  reduces  itself  to  this,  that  S^W 
shoughthe  Board  is  not  at  nrosciifc  Wftll„  ««„. a  .u.    »__.„     .  .'         'r£"J"'.''r"* 


«WJ.mi„i. »!,»  n      J  •    '  "p>nion  reauces  Uselltothis,  that 

although  the  Board  «  not  at  present  legally  constituted  the  Appellant  has  no 
interest  or  rieht  to  obtain  th«  in;..„M:«„  i.„  ...i„  r..  ^^         '        ° 


I'reHbvtfrittii 

Cliiirvli  of  Ca- 

iiatla  III  cuiiiiei;- 

tion  with  the 


,..„.„„.    .u^aiijr     uuiiai,! 

interest  or  right  to  obtain  the  injunction  he  asks  for. 

nut^vT'';  •^-(^"'r"'''^)-    The  wh„|e  point  of  thi*  ease  has  been  most  ably  01!^'^','.^ 

d^lCh-     t^  !"^^' '"  ''''  ^""'^  ^'«'''  ■"•«* »«'« '-«« » -Hy  brought  '"""""";, 

down  to  this:  whether  certain  Acts  of  the  Quebec  Legislature  are  Within  the  '     '' 

legislative  powers  of  that  body. 

The  examination  of  the  questions  as  to  the  extent  of  the  legislative  powers  of  ' 

^e  general  and  local  Legislatures  frequently  gives  rise  to  great  difficSI^rd 
the_  de  isions  are  not.  as  yet.  suffieientry  numerous  to  enable  the  Cour'tl  to 
derive  fron,  ^tjie^^  any  well  settled  general  principles  as  a  guide.  It  is,  there- 
fore, with  some  hesitation  that  I  approach  the  consideration  of  these  intricate 
questionMosomeofwhiehitisimpo.^^^^ 

The  double  enumeration  by  which'  it  was  intended  to  obviate  all  doubt  as  to 
which  Legislature  was  io  possess  exclusively  this  or  that  power  causes  embarra^- 
mt.  and  even  the  use  of  the   word  "exclusively"  has'complicated  ,th/Z- 

iedf'r"*'""''''^'^'"""^^  The  questions  . 

pre  ented  .n  this  case  appear  to  me  to  be  more  difficult  of  solution   than  any 

^nL  r  w""  ^"'  ""™'  ^^""^  "''  "^  '^'^  •"'»''«  "»«  consideration  of  a  direct 
conflict  between  sections  91  and  92  of  the  B.  N  A  Act  ^ 

Briefly  stated,  the  facts  are  these :  Prior  to  1^75,  there  existed  a  religious 

^IrlTZ  H  '';  ^;t?"""  ^'•"™''  ''  «"-^«  -  «--»-„  with  I 
CiurehofScotland.     Itdidnotowe  its  existet.ee>  any  charter  or  statute,  but 

win  Ph  "V  rT"/T"' '"  *'•"  "''*"*'^  «f  Presbyterians  in  communion . 
with  the  Chureh  of  Scotland.    But  if  no  statute  defined  precisely  the  limits,  rights 

tlwlhlT!  ,  '  '•"^^ ""-««>»«  '^'^^  ackno^^lged  tts ^ijsl^n'ce.  arid 
the  ngh  of  Its  clergy  to  share  in  the  lands  known  as  the  «  Clen^  Reserves  " 
was  admitted.  When,  by  precess  of  legislation,  the  share  of  thfdei^^nhe 
Church  of  Scotland  in  Cntfda  became  fixed,  ^nActofthcLegislaturerf  United 

and  holding  of  coruin  funds  of  the  Presbyterian  ehurchi^^ 

named  and  for  the  benefit  thereof,  and  also  df  such  other  funds  Is  may  from         - 
time  to  timojHJ  granted,  given,  bequeathed,  or  contributed  thereto."    The  bodv 
soincorporated  isthe  Board  of  Management,  thepresent  respondent. 

ulhe  1  P'fbyterian   Churehes  in  Canada,  deemed  it  desirable  to 

E  ??;;   ^J<»-foal  fortunes,  and  henceforward  to  form  one  body,  to  be 
Mkd  «  The  Presbyterian  Chureh  in  Canada."    Nothing  could  bemore  lawful 

^re  iH-a^eworthy  than  the  Mtempt  to  sink  minor  diferences  of  omnioai^      . 
.flrdortoatUHHgwam.  ,fll«l^uey.  bmw6hav«  n^  decideliitolui^  and 

TTT    ^""^^  ^'^^^^^y  -d  coldljp  decide,  question  oflaw. 
jipplwation  wj^.de  rimoat  ririjaltaneously  to  fh^islature.  rf  ^t^o  .ni 


t:' 


■5 

I 


i 


.^,f,. 


liM> 


irs-.-' 


194 


PKIVY  COUNCIL,  1882. 


Hev^iiobort   Qucbco  for  authority  to  givo  effect  to  i\k  ,dote«iiinatioD,  and  to  enublo  the  new 

«.;."•       boJy  to  deal  with  the  property  of  the  ClitireHw  lo  united.     An  Act  of  the 

jK.I:;[..!rf;f  0"t"Ho  Lcgial^ture  (38  Vic.,  cup.  76)  was  pasHcd,  the  preamble  of  which  Bcti, 

{u:i^;;::/:.y"?^>p"'at:-  -  .. 

<^l'.»o'r'ri      "yf\^fom  the  Canada  Presbyterian   Church,  the  Presbyterian    Church  of 

■TitwiihX"^""''^''  in  connection  with  the  Church  of  Scotland,  the  Church  of  the  Maritime 

''tud.'eial?"'-^'''"^''"''''^'"  connection  witJ.  the  Church  of  Scotland,  and  tho  Presbyterian 

Church  of  tho  Lower  Provinces,  have  severally  agreed  to  unite  together  and  form 

-.  one  body  or  denomination  of  Clii  istians,  under  I  ho  nani^  of  "  The  Presbyterian 

Church  in  C^naila;  "  and  the  moderators  of  the  General  Assembly  of  the  Canada 

Prcsbytcriatf  Church,  and  of  tho  Synods  of  tho  Presbyterian  Church  of  Canada 
m  connection  with  the  Church  of  Scotland,  and  the  Church  of  the  Maritime 
Provinces  in^  conncctiou  with  the  Church  of  Scotland,  and  tho  Presbyterian 
Church  of  the  Lower  Provinces,  rcpeclively,  by  and  with  the  consent  of  the 
said  General  Assembly  and  Synods,  have  by  their  petitions,  stating  such  agree- 
ment to  unite  as  aforesaid,  prayed  thH  ior  li.e  furtherance  of  this  their  purpose 
and  to  remove  any  obstructions  to  such  union  which  may  arise  out  of  the  present 
form  and  designation  of  the  several  Trusts  or  Acts  of  incorporation  by  which 
•     .  the  propeity  of  the  said   Chui^ches,  and   of  the  colleges  and  congregations 

.       connected  with  the  said  Churches,   or  any  of  them  respectively,  are  held  and 
W      administered  or  otherwise,  certain   legislative   provisions  may  be  made  ih  refer- 
ence to  the  property  of  the  said  Churches,   colleges  and  congregations,  situate 
within  the  Province  of  Ontario,  and  other  matters  affecting  the  same  in  view  of 
"    ,  the  said  Union." 

The  fi/st  section  their-vcste  IiU  the  property  of , the  different  churches  so  united  in 
the  united  body  Under  the  uapie  Of  "  The  Presbyterian  Church  in  Canada  "  Then 
come  reservations  and  modifications  of  certain  rights,  and  then,  by  section  4 
certain  legislation  in  Ontario  respecting  the  property  of  religious  institutions  is 
made  opplicable  to  the  various  congregations  in  Ontario  in  communion  with  the 
Presbyterian  Church  in  Canada.  Section  5  declares  that  all  the  property,  real 
and  personal,  belonging  to  or  licid  in  trust  for  the  use  of  any  college  or  educational 
or  other  institution,  or  for  any  trust  in  connection  with  any  of  the  said  churches  or 
religious  bodies,  either  generally  or  for  any  special  purpose  or  object,  shall,  from 
the  time  the  said  contemplated  union  tikes  place,  and  thenceforth,  belong  to  and 
be  held  in  trust  for  and  to  the  use  in  like  manner  of  "  The  Presbyterian  Church 
in  Canada."  Section  7  then  deals  specially  with  Knox  College  and  Qu^n's 
College,  situate  in  Ontario,  and  with  "The  Presbyterian  College  "and  with" 
"  Morrin  College,"  situate  in  the  Province  of  Quebec.  Section  8  deals  wHh  tie 
Temporalities  Fund  of  the  Presbyterian  Church  of  Canada  in  connection  with 
the  Cliurch  of  Scotland,  "  administered  by  a  Board  incorporated  by  SUitute  of 
»  -the  heretofore  Province  of  Canada."  Section  9  deula  with  the  Widows'  and 
Orphans'  Fund  of  "  Tjie  Canada  Presbyterian  Church  "  and  "  The  Presbyterian 
Church  of  Canada  iq  connection  with  the  Church  of  Scotland."  Section  10 
autborjges  the  new  h6dy  to  tiikft  giffi^ 


J. 
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11  declates  that  ''t^e  union  of  the  said  Churches  shall  be  held  to  take  pLvw  =v 
soon  as  the  articles  of  the  said  union  sbaU  have  been  signed  by  the  moderators 
„°  of  the  Baid^j-espeotite  Churches." 
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Kov.  Robert 

I>obie, 
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The  leRisL-ition  in  the  Province  of  Quebec  took"  the  form  of  two  Acts  38  Vic 
cap.   62  and   64,  the  f..rn.er  respecting   the.  ut^m   of   c«,tai..'  Priytoriun 

Churches ;  the  latter  is  styled  "  An  Act  to  amend  the  Act  intituled  "  An  Act  to  .r " 

incorporate  the  Board  of  J^.naj;en.ent  of  the  Tcn.noralitics  Fund  of  ,he  Pre«b^  ??'"r™"- 
tenan  Church  of  Canad.Un  connection  with  the  Ol.urch  of  Scotia.id  "  "p-!±i!r 

Cap.  62  of  the  38  Vic,  Quebec,  with  the  excoption  of  the  sec.  ion'  relating  to  4?4'.~ 
(ho  Tcnporahfes  Fund,  is  substantially  the  same  as  the  Onta,l,^Aot  38  Vic    cfc:!,'r'VX 
,  cap  74.     One  or  two  diffT.renees  it  may.  however,  be  well  at  once  to  note.     The    '"""' "' "'' ' 
Ontario  Act  bestows  all    the  above-mentioned  pi vilcsos  on  "The  Presbyterian 
Church  in  Canada;"  while- the  Act  of  Quebec  bcHtows  them   on    the   body  so 
named,      or  any  other  name  the  9ald  Cl.urch  may  adopt."     The  Quebec  Act 
declares  that  the  _union  of  the  lour  Ci.urehes  is   to  take  place  from  the  publioa." 
tion  of  a  notice  ,n  the  Quebec  Gazette  to  the  effect   that  the  articles  of  union  " 
have  beensigned  by  the  moderators  of  the  said  respcciiveChurches.     The  Que- 
bec Act  has  also  a  .section  which,  harmless  in  itself,  is  suggestive  of  the  utmost 
«,nfusion  of  tdcas.   It  is  as  follows :-."  In  so  far  as  it  has  authority  to  do  so.  the 
Legislature  of  the  Prov.neo  of  Que^».o  hereby  au.horizes  IheDominion  Le.^isla-    ' 
turc,  and  the  scveralLegislaturesoftheother  Provinces  topass  such  laws  as  will 
SZns""  "''^™''  "'"  '""'*  ""'""  ''"'""=''0"'  and  within  their  respective 

i;ho  other  of  the  Acts  of  Quebec  can  hardly  be  called  an  amendment  of  the 

ttTl  :.W''/'"'""°°  «f  ^"-'^-  ^-  •'  '--'•-«  »'-st  the  whoL  of 
theTemporaltt.es  Fund  over  to  the  new  Church,  and  eonBdes  its  management  to 
^Board  constituted  m  a  manne,;  entirely  different  from  the  Board  Under  the  old 

JThe  coiidition  of  ttnion  irT  Ontario  was  accomplished,  and  the  notice  has  ap- 
peared in  the  Quebec  Ojicial  Gu?.Hte.  ^ 

tio^t'irM  "  n!'  '  K '"h"  1  '^'  P'-««bjterian  Church  in  Canada  in  eonnec      *      , 
.on  with  the  Church  of  Scotland,  refused  to  concur  in  this  fusion,  and  he  peti- 
\    .one.1  for  an  injunction  to  prohibit  the  Board  as  now  constituted  to  deal  w^th 

this^pJTl '      ''  '     '^^"  ^'""''  ^^""^  '•''  ^"^^"'^  "'^  •"j"""^''"'  =  »>«"«« 

The  statement  in  fisspondent's  factum,  "that  the  petitioner  and  the  geven 
•  Zrr  ''?r"'r''  '!"'\'^^  '^^'^^  the  said  union,  have  no  right  to  con-  - 

•      Si  p'lf '  "^"^  ?  ?"'  "''^  "•'  dissentients,  voluntarily  sepan^ted  frt,m  the 
^  Church,"  ,8  calculated  to  tiiislfead.     Whatever  the  legal  effect  of  the  pro- 

fiZ'X  J"7p.  '  *''!i\«f.?H'»"«  •»"«  '«'«»t«"'y  separated  themJves 
from  the  «"d  Church,  if  the-eight  ^inistcrs  have.  But  whether  the  non-confor- 
miste  be  8  or  8,000  .s  of  no  impor^nce,  except  for  the  purpose  of  sensation.  The 
nghts  of  a  few  are  as  sacred  in  the  eye  of  the  law  as  the  rights  of  the  many 

I..;  LfT'^TT'""^""*^^  """'?"«'*«*  the'issu*''  in  the  ease; but  the 
learned  Judge  in  the  Court  below  very  pn>p,rly.    T  thinfr,  dismissed  ll  J  ll 


eonsideration      If  we  were  to  admit  Buoh  a  line  of  discussion  we  might  be  called 
With  the  Ch««h  of  Scotland"  waa  or  is  an  orthodox  body.    This  mode'of  oir- 
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J*«|;JU|*''ert    cumscribiiig  the  nrpument  evidently  wounds  the  scngibilitics  of  the  rcRpondenta, 
iioani'f or  the  "''**  P"""'"'?"  """^  ^^  0"  «ri"oh  shocked  at  the  idea  of  o  majority  voto  obsorbing 
'  u'«"%*i"'Klmii'  *'"'''^  "^^  ""'""  *"*"*  *''"  Cliureh  of  Rome,  as  the  Rev.  M£r4)obie  is  ^t  the 

[  tieiiKuiuiof  the  ntc'tauiorphows  which  respondents  contend  bus  now  taken  plooc.     And  thet-etbre 

thurcLoftn-  durinj,'  the  argument  at  the  bar  wo  were  informed  that  the  Chureh  of  Scotland 

IIHalH  III  <'<lllll«C-  ,j  ^.  ,  .*.«-..  ._. 

tioii  with  the  niid  sanctioned  or  opprovod  of  the  fusion  in  question.     I  only  refer  to  this  to 
lBnd,2ta"'   show  in  what  inextricable  difficulties  we  should  be  involved  if  we  Were  to  allow 
oui-sclvcs  to  be  decoyed  from  the  legal  question,  to  the  consideration  of  questions, 
the  interest  of  which  cannot  be  over-estimated,  but  which  are  pot  of  our  compe- 
tence.    I   do  not  conceive  I  have  the  mission  to  pronounce  as  to  whether  the 
•'  theological  standards  "  of  the  four  Churches  are  identical  or  iiot,  and  perhaps 
V      I  may  be  permitted  to  add  that  I  do  not  regret  not  having  to  perform  that  duty. 
1  take  it  we  must  rec^niao  the  ttatu$  of  each  of  these  Churches,  and  also  that 
they  were  separate  and  distinct  bodies,  however  thin  the  partition  may  be  which 
^  i        divi<]cd  them,  and  we  must  also  recognize  the  new  body  as  oriJi  distinct  from  all 
the  others. 

A         -^^  *  *^*'*>  •'  "  admitted  that  all  the  property  and  money  of  the  Temporali- 
,  -    titis  Fund  is  situated  or  invested  in  the  Province  of  Quebec.     The  respondents, 
•  relying  on  suB-Miction  13  of  se^tidti  92  B.  N.  A.  Act,  which  gives  legislative 

/  power  to  the   Provincial   Legislatures   over    "property  and  civil  rights  in 

1  the  Province,"  contend  that,  having  full  control  over  all  property,  the  Legis- 
lature of  Quebec  has  full  power  to  deal  with  all  property  which  may  exist  in  the 
Province  of  Quebec,  and,  consequently,  that  it  has  the  power  to  confiscate  the 
'^  ■  funds  of  the  Presbyterian  ^K)dy  situate  iu.the  Province  of  Quebec,  and  present 
them  to  some  one  else,  ond  that  this  has  been  done.  On  the  other  hand,  appel- 
lant contends  tlmt^  the  local  Legislature  has  no  right  to  incorporate  any  com- 
panies but  those/ having  provincial  objects  (lb.,  sub-section  11);  that  this  is 
tantamount  to  Sayingthat  the  right  to  incorporate  companies  with  other  than 
local  objects  fs  exchisivcly  reserved  to  the  Dominion  Parliament  (Scot.  91,  B. 
N.  A.  Act)  I  that  the  Board  of  Management  was  an  incorporation  for  other  than 
provincial  objects,  and  therefore  that  it  could  not  have  been  created  a  corporate 
body  by  a  local  Act,  and,  consequently,  that  its  Act  of  Incorporation  ca'nnot  be 
altered  or  amended  by  any  local  Legislature. 

I  must  confess  that  the  sections  upon  which  the  contending  parties  rely  appear 

,  ^  to  me  to  be  irreconcilable  by  themselves.     If  the  Jocal  power  to  legislate  ovrir 

:^'  property  and  cfyil  rights  in  the  Province  is  to  be  interpreted  to  mean  over  "  all ' 

property,  &c.,  then  the  power  of  Parliament  to  incorporate  is  illusory.    In\ 

practice  it  never  has  been  coiitended  that  property  means  all  property.     Railway! 

.  '  companies  incorporated  by  Parliament,  for  instance,  hold  and  manage  their 

property  under  Iljominion  laws,  and  such  companies  evict  people  from  their 

^  private  property  iik  each  Province  under  Dominion  laws.     No  one  will  ventun 

to  affirm '  that  a  local  Act  could  confiscate  the  property  of  a  railway  company 

incorporated  by  Parliament,  or  transfer  it  to  another  company  or  persoo.    And 

80  it  has  been  decided  in  the  case  of  Bonrgoin  &  The  Q.  M.  O.  |k  0.  Railway 


Co.  by  the  PrivyCouncil  (ardL^alNews,  p.  186),  that  a  railway  with  allita 
appurtenances,  and  all  the  proflrty,  liabilities,  rights  aod  powers  k  the  existing 
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companj,  oould  not  be  conveyed  to  the  Quebec  Goyornmcnt,  and,  throuRh  it,  to   Rer  Robert 

■    Anmna»«  .Uk »;.l-     ^_l  ..«.  .  I>Oble. 

mul 


lotive 


a  company  with  »  new  title  ond  a  different  organijutioo,  without  .„»„.„,..„ 
authority  and  that  if  the  railway  waH  a  Pedei-al  railway  the  Act  authoriaing  Rj'XillS,:!';, 
the  transfer  must  be  an  Act  of  the  Parliament  of  Canada,     Nor,  by  parity  ofHSCXma 
rcanoniiig,  oould  the  local  Legislature  confiraato  the  surplus  funds  of  a  bank  a"'"V1'c" 
on  the  pretext  that  it  was  property  in  the  Province.     It  is  in.possiblo  to  conceive  "?l'»''"r',".»°- 
more  obvious  limitations  to  the  right  to  legislate  as  to  property  than  tlwse.  t^""""^"' 8^'«- 
Again,  we  have  had  two  decisions  limiting  the  s^b-Rcction  in  question      In  the     '**'''*''' 
case  of  Kvans  v.  Hudon,  and  Browne,  T.S.,  Mh  JuHtice  Rainvillo  hold  that  a 
local  Act  was  unconstitutional  which  authorii»sd  the  seiiUre  by  process  of  law  of 
the  salaries  of  federal  officers,  22  L.  C.  J.,  p.  2«8 '-,  and  the  Court  of  Appeal  in 
Ontario,  in  the  case  of  Loprohon  &  The  CorpoRition  of  Ottawa,  2  Tuppor,  p. 
622,  b6ld,  reversing  the  judgment  of  the  Queen's  Bench,  40  U.  C.  R.  478  that 

under  the  B.  N.  A.  Act,  1867,  a  Provincial  Legislature  has  no  powpr  to  impose 
a  tax  upon  the  official  income  of  an  officer  of  the  Dominion  Govcrnibent,  or  to 
confer  such  a  power  on  the  municipalities.  These  decisions  can  only  be  sus- 
tained on  the  ground  that  property  in  the  sub-section  in  question  does  not  include* 
such  property  and  civil  rights  as  are  necessary  to  the  existence  of  a  Dominion 
object,  to  copy  the  phraseology  of  the  B.  N.  A.  Act.  It  may,  perhaps,  be  said 
that  SCO.  91,  8.8.  8,  B.  N.  A.  Act,  specially  gives  to  the  Fcdcr«l  Pailiamcnt  the 
power  of  fixing  the  salaries ;.  but  this  does  not  seem  to  me  to  affect  the  question. 
After  the  salaiy  has  been  fixed  and  is  possessed  by  the  individual,  it  becomes 
property  in  the  province.  We  are,  therefore,  obliged  to  sustain  the  judgtnent 
on  some  other  general  principle  which  limits  the  effect  of  s.s.  13,  sec.  92  B.  N 
A.  Act..  ■  ;; --kv 

On  the  other  hand  we  have  a  decision  of  Vice-chancellor  Blnke,  in  the  case 
of  Cowan  &  Wright.  23  Grant,  Ch.  Rep.,  p.  616,  upholding  the  constitutionality 
of  the  Ontario  Act  (38  Vic.  cap.  76)  except  in  so  far  as  it  attempted  to  deal 
With  property  in  tho  Province  of  Quebec.  This  is,  of  course,  a  decision  of  the 
precise  point  before  us,  and  therefore  it  becomes  important  to  examine  the 
grounds  upon  which  it  was  rendered.     It  appears  to  me  tWit  i»updoniable  V*. 

that  the  looal  Le^isl^ure,  acting  within  the  scope  of'  its  powers,  has  a  right  to  ^ 

legislate  as  ahsolute  as  the  Dominion  Parliament  legislating  within  the  scope  of 
its  powers.  Indeed,  this  doctrine  as  to  the  respective  powers  of  the  Dominion 
and  local  Legislatures  seems  to  me  to  be  almost  the  only  one  on  which  there 
has  been  entire  unanimity  of  opinion.  But  when  froili  this  it  is  sought  to  glide 
to  the  conclusion  that  the  words  of  section  92  are  aloijo  to  be  considered  as 
defining  the  exclusive  rights  of  the  Local  Legislatures,  I  think  we  arrive  at  a 
doctrine  opposed  to  positive  law,  and  to  the  authority  not  only  of  the  Courts,  but 
to  the  authority  of  practice. 

There  is  a  sort  of  floating  notion  that  by  the  ooiijbint  aotioii  of  different 
Legislatures,  the  incapacity  of  a  looal  Legislnturt  to  pass  an  Act  may  be  in 
some  sort  extended.    Section  16  of  the  38  Vic,  cap,  62  (Quebec),  seems  to 
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local  Legislatures  an  permitted  to  recogniie  and  approve.    I  cannot  uniJer- 
Btand  anything  more  dear  than  this,  that  the  local  Legislatures,  by  correspond- 
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B.^.  nobert   inK  IcR,Hl«i.on  cannot  in  any  dcj<roo  onh^^o  tho  MM,po  of  thoir  p6wer«.     When 

Bo«.",'t.ha    ''°  ^»«";'«" '-  bot'oco  the  nulhorit,  of  Parliament  nnd  that  o7a  looal  Win- 

t"hrTl|,rr„i;!  "^"'■\'''«;^'''^;;'"K  ^  M-laU,  in  a  panicul:,,  direction  by  Parliament  may 

"«^!;tr'°"'"  *''°  «°'^"f  '"«"''  »««5«'='"'«"  '"oro  u„Ii„.i,cd.     Thi,  i,  fhe  only  bcnriH 

I^Mc.'L'::^:*'""  '""^7"  ""'  ^l'^*  «'■  "•«  Union  St.  Jac.uoH  &  aOi-Io.*  can  have  on  Thi, 

f«.i.  et  ^.      rchcf  of  ^  corporate  body  did  not  fall  within  tho  mcaniuK  of  "  Bankruptcy  and 

Insolvency      (a  N.  A.  Act.  ^t.  gi,  a.«.  21),  nnd  thi.  mon,  particularly  „ 

there  wa«  no  Donnn.on  Act  with  which  it  interfered.     It  is,  therefore,  dead 

«««.nHt  the  pretension  of  respondent,  in  this  enrife,  for  tho  legislation  objected 

,      to  upset  a  i)omn„oo  Act,  that  is  to  say,  if  corporations  which  have  not  alone 

provincial  objccu  (provinciul  according  to  tho  metnin^  of  tho  B.  N.  A  Act  ie 

reiatmg  to  one  Province  under  the  AcQ  created  before  Confederation,  are  undoi! 
JJommion  L:.ws.     On  this  point  there  has  never  been  a  doubt.     For  instance 
the  Acts  of  Incorporation  of  the  G.  T.  B«i|way,  an  old  Province  of  Canada 
incorporation,  have  been  amcn4«d  by  i>oniiiiion  Acts,  never  by  local  ones 

Another  authority  in  supftsrt  of  the  constitutionality  of  the  Ontario  Act  has 
^r.  mentioned  l.y  Mr.  l^dd  in  his  very  valuable  volume  on   "  Parliamentary 

•  ^'^rr".' '"    !f  ^"''""^  ^"'""•'^'  "  P-  ^^^-    This  i8,pf  course,  an  authority 

not  to,  be  despised,  and  if  it  had  been  given  free  from  all  bias  by  poUtical  eon- 
sidcrauons  I  should  have  considered  it  a  very  valuable  opinion.     But,  without 
meaning  to  imply  iiny  sort  of  criticism  as  to  tho  ewroise  o^  the  discretion   of 
iihe   Fedora    Government  in  tho  disallowance  of  Bills,  |ihay  say  that  wc  all 
know  that  the.Fcderal  Government  is  most  unwiBing  fe  Ihterfbre  in  a  too  tren, 
chant  nmnner  with  local  legislation,  and  where  there  ikroom  for  doubt  as  to  the 
imits  of  the  powers  exercised,  and  where  great  popular  interests  are  involved 
u  'Z^^  thequestion  to  the  decision  of  the  Courts.     The  report  referred 

to  by  Mr.  Todd,  iherefore,  amounta  to  little  more  than  this,  that  where  part  of 
m.  Act  IS  evidenUy  v^ra  vire,  »nd  the    rest  not  evidently  so,  the    Federal 
Government  will  not  interfere  and  disallow  the  bill.     I  have  already  said  that 
the  terms  of  section  92  of  the  B.  N.  A.  Aet  do  not  alone  decide  as  to  the  limit 
of  tlip  local  legislative  power.     Those  who  drew  the  B.  N.  A-  Act  saw  that   in 
spite^all  precautions,  it  would  be  impossible  so  to  define  the  exclusive  powers 
as  to  a^  clashing.     It  was' therefore  enacted  at  tho  end  of  section  91  as  a 
rule  of  interpretation,  that  "  any  matter  coming  within  any  of  the  classes  of  sub- 
jects enumerated  in  this  section  shall  not  bo  deemed,  to  come  within  the  class  of 
niattcrs  of  a  local  dr  private  nature  comprised  in  the  enumeration  of  the  classes 
of  su^ects  by  this  ANjt  assigned  exclusively  to  the  Legislatures  of  the  Provinces." 
This^ppare  tovme  ti^  be  decisive  in  the  ^rtaent  ease,  and  I  feel  myself  com- 
polled  to  come  to  the  conclusion  that  an  Act  which  disposes  of  the  property  of  a 
corporation  created  by  a  FederaPlaw  is  unconstitutional. 

There  is  another  way  of  considering  the  maJtcr,  which  appears  to  me  to  bring 
forward  this  view  still  more  clearly.  If  tho  Presbyterian  body  all  over 
Canada  wanted  an  Act  ofjncorpogiition  to  enable  them  to  mi^nage  thoir 


lOttge  their  property^ 
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no  Ioo«nogunt,on  would  suffioo.     Thia  brioRa  mo  to  .till  another  consider-    B...R„b^ 
■tion.     11,0  Ontario  Act   and  the  62  cap.  38   Vio.  (Quebec)   are  Acta  of       't^l^'' 
Inoorporatton  to  all  intenta  and  purpo««.     It  ia  true  they  do  not,  in  ao   many  ZV^JZ::^:, 
wordH,  decluro  certain   pcrnona.  to  bo  a  body  corporate,  but  each  feivcs   to  a{|;:S£ 
certain  orgnni.ation  corpora.o  power. ;  cad.  crcatoa  a  flctitioua  p„r8on  able  to /;-•"?'«"'•» 

It  will  Hoarcoly  bo  prctcndod  that   these  "?!''''" fi'"!!^ 

-,  A.  mi       .    ■  iMill  With  thO 


Th(\y  hove  evidently  created  *''?"'",''"' ^""^ 


receive  and   hold  by  gift  und  doviMo. 
two  Acta  have  created  but  one  body  corporate 

two  corporationa.    each  of  which  d«ils  with  Preabyloriana' all  "oVo*r''curmd7 
Now,   lot  ua  apply  tho  rulo  of  ultm  vim  laid  down  In   tho  minute  of  (Jounoii 
montionod  by  Mr.  Todd.     It  w,w  there  auid  tho  Act  of  Ont.rio  waa  ultra  vnr, 
in  80  fur  as  it  dealt  with  properly  Id  the  Province  of  Quebec,     la  it  not  by 
parity  of  reaaoning  alao  ultra  virr,  i„  ao  far  aa  it  deala  with  civil  righta  outaido 
the    rovinco?     Ifso,  thenrtTp.  6i  ia  equally  void  ao  fur.     And  what  ia  tho 
result  ?     The  Ontario  Act  not  having  been  diaallowe.l,  e«i,st8  ao  fur  aa  it  can  bo 
applied  within  the  local  juriHdiction-that  ia,  it  haa  incor,K)ruted  the  Prcsbylor- 
lana  in  Ontario  under  the  name  of  "  Tho  Prcabyterlari  Church  in  Canada  " 
Tho  Quobeo  «t«tute  h.u,  incorporated  tho  Pre.byteri.na  of  Quebec  under  tho 
name  of     The  Preabyterian  Uhuroh  in  Canada,"  "  or  any  oiher  name  the  said 
church  may  adopt,'    and  it  ia  in  fav6r  of  thia  unnamed  Corporation,  and  not  ia 
favotr  of  the  Ontario  body,  it  haa  conaaoated  the  property  of  "  The  l^resbytorian 
thuroh  of  Canada  in  oonnoction  with  the  Church  of  Scotland."     Thia  mode  of 
executive  moraelling^would  have  the  effect  of  producing  a  result  which  no  Legis- 
lature contemplated.     If  a  donor  directs  that  £5  apiece  bo  given  to  ten  persona, 
•t  nmy  jogically  bo  ossumed  that  to  give  £1  apieco'to  each  ia  partly  to  fulfil  hia 
directions .  but  to  give  the  whole  fiftvjuuuids  to  one  of  the  ten  persons  is  to 
contravene  his  dirocliona.     Therefore,/olet  a  law  stand  which  is  p.r.lv  ultra 
wr.»  and  partly  constitutional,  may  be  the  most  perfect  mode  of  dolcating  the 
eg.8lat.ve  will.     I  therelbro  say  that  a  law  which  is  a//m  vires  in  part  may 
thereby  be  ultra  vire,  in  whole,  and  so  it   should  be  construed,  at  all  cvente 
when  ,t  appears  that  the  obje^st  of  the  Aci  is  not  attained  by  a  partial   cxeeu- 
n\  m        '"'^"°'  ""  ""^  "*'  '-««'-P«"-'"ion  of  a  railway  company  from 

Quebeo  to  Toronto.  Could  that  be  interpreted^  an  act  of  incorporation  from 
Quebec  to  the  Province^ine?  Uoquestionably  it  could  not  be.  But-I  shall 
be  told  "  there  is  a  special  exception  for  that "  (sect.  92,  8.s.  10  a)  Tho 
exception  is  not,  however,  more  formal  tha.i  the  exception  from  ini)rporation 
by  local  Act  of  companies  having  other  than  provincial  objects.  I  therefore 
think  that  the  Aot  purporting  to  create  the  body  to  be  benefited  by  the  transfer 
of  the  Temporalities  Fund  is  ultra  vires  in  whole. 

There  is  another  view  of  this  case  which  depends  on  considerations  entirely 

different  froift  those  which  have  influenced  my  opinion  in  one  sense,  or  that  of 

wo  of  my  colleagues  in  another  sense.     As  that  opinion  has  the  effect  of  turninfr 

the  scales,  so  far  as  this  Court  goes,  in  favor  of  respondents,  it  may  not  be  out    ' 

ofplacetonoticeit.     One  of  the  learned  Judges  thinks,  I  understand,  that  these 
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^wr,,  and  particularly  the  Aot  affcctingAe  Inwrporation  of  thiT 
Temporalities  Board ;  but  that  these  Presbyterian  bodiHng  voluntary  assoAi 
tions  Miejr  had  aright,  without  any  legblation,  to  form  theiflselves  into  one  body/ 
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""'^..b.'i'r'*   *^"*  ?/"••  •PPo"'"^'-  refti"!  to  join  tho  new  body,  ho  rolunUrllV  cioluded 
ii,,.r.rr'r.h.  ^^"""f  '^"'"   t''»  «'d.»"J   th«t  h«hn«   therefor,  no  intoreet  in   the  Tew- 
Xr'r.'.pi;;!  P»™'"'"I.''""J.  «"««  oo„^,uootlj  no  interest  to  qui.tion  the  illcg.l  oh.r«et.,r  of 
"Pr^rir;  "'"""»■•,»'•     .1  <»nfo«i  to  h.»o  eiporionocd  wmo  njight  fooling  of  oon.to.  nation 
1^^:!,:^  ""    ,     ':7:'"«  *'•'•  •"«'«  «>f  «J«°""«  "i'l*  the  0..^  reUed  on.     For  .n  in»toot  I 
i^^'^lX^Hi^::,.  u"!!    '"^  '*! ""  V  r"'"""*  "«»"'i'"»ti«n  of  the  earn,  hod  boon  mi«liroeted.     A 
u«u...t  .1.    I'ttlo  reflrotion  will,  h<u»evor,  I  think,  dinpono  of  thi»  opinion.     The  pcrtin«oiou« 
u«of»l^  words- voluntary nwociation"  in  this  em«,,  arid  In  the  euHo  of  John- 
ston &  The  St.  Andrew's  Chureh,*  induoos  me  to  think   tliJitBoino  inciplicable 
mcaninK  is  commonly  attached  to  the  oi'proMion.     If  it  be  supposed  that  a  Pres- 
bytcrian  Ohuroh  is  more  of  a  voluntary  tts«ocitttion  than  an  KpiHcopalian  one  I 
■"  "'  •  '°""  *»  undorHtand  the  distinotioD.     It  aeoma  to  me  to  be  a  partieularlv 
unfortunate  exprc«.ion  for  a  ohurci.  association,  for  if  there  be  any  association  a 
man  is  not  compelled  by  law  (o  enter,  which  is  more  involuntary  than  another 
U  IB  the  association  with  those  of  the  same  religious  belief.     But  I  muKt  take  it 
that  the  ciprcssion  "  voluntary  association  "  moans  an  unincorporated  company 
and  taking  it  »i  such  I  shall  deal  with  the  arKument.^    I  admit  there  is  no  need 
01  Jcgislation  to  enabA  any  number  of  persons  to  associate  themsolvos  together 
for  religious  or  other  purposes,  and  even  to  adopt  a  name  as  a  designation      So 
the  four  Presbyterian  churches  or  any  of  their  number,  whether  a  majority  or  a 
minority,,  had.  a  perfect  right  to  form  an  association  and  call  themselves  "The 
Presbyterian  Chu(oh  in  Canada,"  without  the  intervention  or  permission  of  aay 
Legislature ;  but  such  members  had  no  right  to  take  the  trust  funds  acoidentX 
in  their  hands,  and  make  them  over  to  another  body ;   norooui^heir  adherence 
to  n  new  body  annihilate  the  old  one,  and  so  deprive  its  remaining  members  of 
their  interest  in  such  funds.     It  is  evident  ftom  the  ruling  in  Bourgoin's  cose 
already  cited,  that  incprporatcd  companies  could  i^ot  do  so,  and  I  fancy  unin- 
corporated associations  would  not  have  grcatef  powers.     But  if  there  be  any  dis- 
tinction there,  then  the  temporalities  fund  is  held  undbr  the  authority  of  an  Act  of 
the  Legislature,  which  by  the  reasoning  under  consideration  cannot  be  touched* 
by  local  legislation.     If  such  a  pretension  as  that  I  now  com>at  ^ere  tenable, 
then  a  majority  of  the  members  of  the  Presbyterian  Church  of  Canada  in  con-     ' 
nectitM,  with  the  Church  of  Scotland  could  have  voted  a  distribution  of  the  funds 
amongst  t^emsidves,  and  in  this  way  have  defeated  the  whoIo"^bject8  of  the 
donors.  ,         ' 

There  h  an^gument  which  I  have  omitted  to  mention,  probably  because  the 
answer  readily  suggests  itself.    It  is  said  that  the  Legislature  of  Quebec  had, 
y)reviou8  to  the  Act  Inquestion,  dealt  with  the  Temporalities  Fund,  and  that  the 
appellant  had  acquiesob^  in  the  action  of  the  Legislature.    I  do  not  think  that 
-    one  unconstitutional  Act  pan  justify  its  repetifion,  or  that  the  acquiescence  of 
the  Bev.  Mr.  Dobi^  can  apprec4pbly  ektend  thftjjibvisions  of  an  Act  uf  the  Im- 
perial ParUan*nt.  InaoasedfVautrinA  Niagva   Mutual  Im.urance  Co.,  the     1 
question  was  raised  as  to  whethijr  an  Act  of  Qntiirio  could  set  aside  an  old  Pro- 
,  ^     Tiuee  of  Cauada  Act  affecting  botkUpper  and<Low'er  Canada.    We  decided  the 
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...«  on  another  .,„.M  on  nlto^.thor.  «„.!  «o  n..  dc^i.ioo  w«.  ^ivon  on  the  poinr     ,.„,  k...^„ 
I  m«y.  however,  ..y  .h«t  I  don't  ,hink  .ho  .puMion  r»i.c.J  in  ,ho  prc«.nt  .uit       \^ 
w...  redly  ,„vol,cd  .„  th«t  cm...     The  ..hjeet  of  ,|.o  r.riuinal  intorporntion  w,u  J"*"" ' ''  '»"• 
p....^  1.^1  una  „i.„p  re„...i„ea  .„..,   Nor  «„.  I  p.^...,  .«  ndnmTttZSSnr 

that  doubt  «.«.  riHO  to  a  pre.un.p,ion  \u  favour  ol  the  action  of  ,ho  Leui uro  "^ '•  "-'.n" 

wh,ch  h»a  been  advanecd  by  the  learned  JudKe  in  the  ( ,'..urt  beh,,.     It  nZ'n  -i^^.  ■-.'-■ 
tome  that  such  a  doctrine  i«  not  founded  on  Wny,  ,„,ic.,|  b...i,,    and  that     u«'''-^'.?^^^^^^ 
adoption  would  give  rine  to  a  great  confusion.     In  law  there  in  doubt  «f  the  fact      """  "  "'    * 
nnd  a  variety  of,  ulcr  intimate  how  in  hucI.  «  eane  the  Judge  Hh«.'.ld  decide    bui 
when  the  Judge  co,»08  to  give  Iuh  decision  i„  ,„atter  ..f  law  hin  doubts  are  It  „n 
end,  however  great  Winy  have  been  his  intellectual  difficulty  in  arriving  at  a  oon 

0  umon.        can  caMly  understand  thnt  a  eon.iH.ent  and  uniform  intecpretation  of 

the  Confcderattyn  Act  in  one  «,,.««  as  to  the  distribution  of  legislative  power 
"my  come  to  forma  patent  judicial  reason  for  interpreting  the  Act  in  thai 
Hcose  ;  but  to  say  on  each  occasion  thnt  the  authority  of  the  Legislature  i«  im- 
imgneH.  that  '<  it  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity  a„d 
he  patriotism  of  the  legislative  body  by  which  any  law  is  pa«,ed.4o  presume  in 
fuvo^r  of  Its' validity  until  its  violation  of  the  constitution  is  proved  lyond  a 
reas<.„ablo  doubt,"  appearsto  me  to4.e  slight*/ declamatory.     If  wo  aliowcl  our  * 

.elves  to  bo  guided  by  such  considerati»n«,  we  should  be  abdicating  our  judicial 
unctions  ma  manner  that  would  indicate  respect  for  the  integrity  of  the  LedJ 
laturc,  rather  than  for  our  own  body.     But  to  charaeterito  the  .Question  hZ, 

T  "  Tr'r:  f  '"^  """""'  '^'"^•"''J^'   """"'  •"  '"«  »«  ^  K-"K  a  very  long      • 
rfho  „'^'"'!f!''7'-:« -7-.  «•«»  ^Mr.  Justice  Tessior.  I  undersLd,  co'n  urs 
IN  tlio  conolusion  at  which  I  havQ  arrived. 

The  judgment  of  tho  Lords  of  the  Judicial  Committee  of  the  I'rivy  Council 
on  the  Appeal,  delivered  2l8t  January,  1882,  is  as  follows  •  - 

The  first  question  raised  in  this  appeal  is,  whether  the  Legislature  of  the 
,Provm<«  of  Quebec  hud  power,  in  the  year  1875,  to  n.odify  or  !^pe„I  the  enac  "      . 
"icnfs  of  a  statute  passed  by  the  Parliament  of  tho  Province  of  Canada  in  th« 
.e..r  1858  (22  Vidt..  cap.  «C).  intituled  "An  Act  toincorporatl^rBoa  d  fe 

.0  Management  ^  tho  Temporalities  Fond  of  the  Presbyterian  Church  of  " 
Canada  in  connection  with  the  Church  of  Scotland." 
„f  T«I/""''  *"^^."°*  *^  """  administratio,^  of  the  Board  constituted  by  the  Act 
of  1858  consisted  of  a  capital  sum  of  £127,448  5».  sterling,  which  was  paid  br 
the  Government  of  Canada  under  the  following  eireumstanees :  The  mfnisterl 
of  he  Presbyterian  Church  of  Canada  in  connection  with  the  Church  o?Seo^ 
and  were  entitled,  by  virtue  of  certain  Imperial  statutes,  to  an  endowmen  or 
annual  subsidy  out  of  the  revenues  derived  from  colonial  lands,  termed  elergy 

xplcmfented,  when  necessary,  from  the  Exchequer  of  Great  Jfritain.  But  this  ooa^ 
nect^n  between  the  Presbyterbn  Church  and  the  State  was  at  len^h  dissolved. 
In  IU53,  m  Act  was  passed  by  the  British  Parliament  (16  Vict  can  2n 
authonting  the  LegUl.ture  of  the- Province  of  Canada  to  dispose  of  the  orenrv 

■JeacKca,  aaa-tnve»tm«ntB  HFiHttw-IV^ww-— !«■  n.»...«4»   i...a .      .     .      .    '■' 


.  ,     .      ^     .      ""»i«rfr"«u  sales  thereof,  but  reserving  to  the  cle^' 

the  annual  stipends  then  enjoyed  by  them,  and  that  during  the  ^riodof  S 
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-rf  .K    ^  .      .  '^•**     '■  ****  »'«•  t^«Utttr«  of  C.nida,  in  ti«rclii« 

*r  ,he  p,>»er  .Imm  o.,„fcrrea,  enM(«d  ihi^t.  ttt  uato  b«»w«tn  Churol,  «(»  H,«|« 

'Ivid'fr  ^^^'i'^-^^^r*  "--J-l"  -^^^^^^  Ao..  1«  Vict.,  o«p.  21.  ...««ld  rocmvco allow' 
..'Ji;';:::..':*.:,:  '^^;!^^  f  t^oj.r«B.«„t.     n  ,r.,.  how«.«r.  provided  th«t  U.,  rlKhu  of  u.i„U- 

....a.t.i.  .  t>mu«  p<,»-,r  W.nKKivon  lo  tin  ^oternor-Gcw-ral-inCouncil  to  co.mnuto  tlw  •• 
annual  ..,,«„d  ^ayablo  to  ouol,  Individual  a«  ontitlod  for  the  capital  v..luo  of  auoh 
•tlrwnd  oMiculated  at  aix  por  cent,  on  thu  probaWo  Wik  of  tho  nnuuitaqt 

All  Iho  niinlMtcra  inloro-tod  conwutod  to  ucoopl  the  atatutorv  termi.  of  com- 
n.ut«..o„  and  ««n,od  to  hrin«  tl.o  amount.  a«v«r.^llj  payable  to  then  into  one 
con,n.<.n  fund  to  be  nettled  for  bclmf  ofihe  iVonbyterian  Church  of  Cunada  in 
con„..c..o„w,th, he  Church  of  Sc-otland.     In  accordance  with  resolution,  un.n- 
,  ttiouMy  adopted  by  tho  Church  in  .Synod  u«Hcn,blcd  on  tho  11  th  January    1  m 

hey  further  „Rrced  that  the  intereat  of  the  fund  ahould  bo  devoted,  In  the  flrnt' 
inHtancc,  to  the  payment  of  an  annual  ntipond  of  £U2  10,,  to  each  comu,ut«r 
and  that  the  cla.n.  ne.t  in  order  of  preference  .hould.be  that  of  minlHter.  then   r . 
^  on  tho  roll,  who  had  been  admitted  aineo  the  Uth  May,  IS.VJ.    The  «rr,u.Ke,nent        " 

thu.  effected  wa.  earr.ed  out  by  ei«ht  Cau.mii«ioner.  duly  appintcd  for  that 
^  purpoHC,  of  whom  three  were  mini.ter.  and  five  were  laymen.     They  received 

payment  of  the  commutation  m,.neyH,  to  the  amount  already  .toted  ;  and  In    ' 
order  to  prov.de  lor  the  ma..aKoment  of  the  fund  thu.  obtained,  the  Lo^inluturo 

1a!.   rr  "^  "^'"t'  "'^"  "*"  Wlicatioa  of  the  Oommi..io„er.,  pa«od 
the  Act  22  Vict.,  cop.  (56.  'joW  f"«»«" 

By  the  flr.tclau.e  of  thaAet  in  quction,  ti;3?Im,mi.Hioner.  were,  alon^  with 
four  additional  member,  and  their  .ucce^wr.,  dcdtred  to  bo  a  body  poinle  a„d  ' 

'7uTo;>  the  I'rt"?  '•''"7.;"  "L"'  '^  '*"  M-agemeut„f  the  Temporalitie. 
Jund  of  the  I  roabytcrian  Church  of  Canada  in  eonneetioa  with  the  Church  of. 
SCO  land  :  and  the    und.  held  by  them  a.  CommiHaioner.  were  ve«ted  in    I^ 
«  ard     in  truat  or  the  «.id  Churcl,,-  .ubject  to  the  condition  that  the  annual 
ncrc»t  thereof  .hould  remain  charneable  with  the  .tipend.  and  allowance,  pay. 
?ul;i  «^^T  rr.'f  V'°'"'"'  •"  '"'""•  «f  ^Rearrangement  under  which  the 
llu    nr"ll  Tt    ^  r"  °«'""»"'»"-     It  wa8-enaeted  that,  at  the  firat  meet- 
ing of  Synod  held  after  the  pacing  of  the  Act.three  Commi..ioner.,  o, 
ister  and  two  laymen,  should  retire  from  the  Board/and  that  wven  new . 
con.,at.ng  of  four  mini.ter.  and  three  laymen,  4|b1d  be  elected  by  th, 
4ho  Board  thus  reconatituted  wd.  composed  of  six  ministers  and  siA^^r 
and  It  was  provided  tl.at  at  each  annual  meeting  of  the  Synod  held  TZS 
two  ministers  abd  two  laymen  were  to  retire  by  rotation,  and  tl^at  four  new  mm 
bera,  two  <^^a„a  two  lay, -should  be  elected  in  thei;  stead.^  It  wre.prer; 

In  the  y«ur^4,  »S|us  proposals  had  been  made  for  an  inoorporattve  anion 


^ 
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^   .J«tw«>n  th«  Pr,.iJ,jrloA,n  aiiirch  of  fMr,ad«  in^nafcMon  with  th*  Cl.urrl,\,f'  «.,  »„h„. 
Hw.tlHnJ,  tli.>  ('mn.l,,  I'r,..byiofi«n  Chiiroh.  Ib»  Cliurol,  «f  fbe  Marhime  iVo-       -'JtlS"- 
fliiPM  in  ormtu'otion  with  tho  Clmroli  of  H<>oiliirilL  an.l  .K.,  I»^l.„i„,:....  <.i. i.   ""•'•!  *«» «l»« 


.-otion  with  th«  Churol,  of  Hoo>h«i,  »...!  th..  r'f»bvl.ri«..  tJhurcl,  JS^aiTrf 
o»  -.ho  f...wrr  I'rovinowi.     Tho  ol.l  Parli.mont  of  .ho  I'mvino.  of  C«nn,U  l.wdjSW?," 
by  tl.i.  li„,B  bc«n  nbolUhod.  R.,.J  itN  I..Ki,|,.tiv«  pow.r  b,..|  b«,|diHtribu.ml  Ntwoon  Ifct^"-":'"' 
tho  two  l»ro»ii»oinl  liogiiilutum  ofOnliirioninl  QntJico,  an.liho  now  l^rliament  "^'•/;;k°r 
of  tho  Dominion  of  Cmnda,  uniler  tho  pto*i>«ionii  of  the  "  Hriliiih  North  Anicr  <  ''^'^•*'''  i«^' 
ic«  Ac.  1867."^  Wj.h  (ho  Wow  of  fHoirit„ti,,K  tho  oom.M„,,l,.t«il  union  of  the     "'"*'*'** 
(  Inirohc^  jyjjk^f  ih^  '""K'*'"'"™  »''  ^'^''^'^  ""»  P**'"    f™  Fobrunry.  1875 
(UH  ^jb^F^M  ^>  "^""'o  "iiy  obntriloiion  whioh  niJKht  nrixe  from 

'"^"^fi  ''^^"  ""^  ""  •"'""'  '""''"  <"■  "<"•  of  inoorporalion  by  whioh 
'■'W'Wl  *'"'  <'hiiroh<'N  wim  hfl<l  «o<l  ndniiriiNtorrd!  Hy  tho  I  U|,  «K,Uon 
^.t  Aot  IT  will.  (>rovi.l«.l  thNt,  in  llio  ov.mt  of  union  taJcinK  pl'«o«,  tiio  mom 


« 


^^  Ihen  ooo^tituting  the  Bonrd  for  ■w«niiK«mout  of  tho  ToinpjnilitiM  Fund, 
n.jor  tho,>V«t  of  I8fl8,  Hboiild  remain  in  oflleo,  Aid  py  over  themonuo  ta  tite 
permma  proviou*ly  «ntitlod  to  it ;  that  any  revoV.ua  not  n^quirod  for  that  purpoao 
iliould  paaa  to  and  be  aubjoot  to  the  dinpoHnl  of  tho  Unittid  Clmroh;  and  that  " 
any  part  of  tho  fund- remaining  after  witiafying  the  olaim  of  the  laat  aurvivnr  of 
^  thou.)  entitled  Hlrould  bt-long  to  tlioSupronie  Court  of  ilio  United  Church,  and 
bfl  .ippiied  to  the  aid  of  wfjalc  congregationa.  It  wa^  by  the  lame  olhuao  en',.otod 
that  vaoiinoiea  occurring  in  tlie  Temporolitiea  Fund  Boi^fd  ahould  not  bo  a(iod  up 
in  tho  manner  thoretoforo  ol«eryod,  but  ahould  be  filled  up  in  the  manner  pro- 
vide^ by  anotlAr  Act  of  tho  Queb<«j  Legialatur«. 

This  lafll-mQntione<l  »tutut«  (39  Vict.,  cap.  64),  -whioh  reoeifod  tho  aaaent  of 
•ho  OovornorOenoral-inCounoH  upon  tho  aumo  day  aatho-prcooding,  waa  poaaod 
witli  tho  profoHsed  object  of  amending  t|>o  Aot  of  the  Pariramoht  of  tjie  ProViiiiW  ^ 
ol  Canada,  22  Vict.,  cap.  66.     It  waa  tUreby  enacted  that,  from  the  time  wh«^  *^ 
tho  union  was  effected,  the  annual  allowanoea  to  which  they  were  provioualy 
entitled  were  to  bo  continued  by  the  Temporaliliea  HoaW  to  miDiatersMd  proba-     ' 
tioiiera  then  on  the  roll  of  the  Preabyterian  Church  of  Candida  in  oonnootion 
with  the  Church  of  Scotland,  and  theae  were  to  be  paid,  ao  far  as  necessary,  out 
of  the  oopital  of  the  fund,  and  that  any  surplus  of  revenue  or  capiul,  ofjer'  sat- 
isfying ^hese  charges,  should  beat  the  disposal  of  the  United  Church.  Ministers 
Mid  probationer^  of  the  Church,  intereated  in  the  Temporalities  Fund,  who  might 
^cUrio  to,^n^  parties  to  the  unHn,  were,  however,  to  reuin  jiil  rights  pre-  «' 
'^^ny  coropetent^to  them  until  the  same  lapsed  or  were  extinguished.  The  ooa. 
stitution  of  the  BoaVd of  Management  was  altered  by  the  third  and  eighth  clauses 
ofaj'fr-Act.     The  tH^rd  cUuseJt  in  these  terms :— "  As  often  as  any  vacancy  in 
"  th«^jBoardfor  the  nionageroe^it  of  the  said  Temporalities  Fund  occurs,  by  death, 
"resignation^  or  otherwise,  the  beneaoiariae  entitled  to  the  benefit  of  the  said 
"  fund  n^Kloh  nominate  a  person,  being  a  minister  or  member  of  the  said 
"  Uftited  Churtih,  or,  in  the  event  of  thete  being  more  tlian  one  vacancy,  then  one 
"  person  for  ^h  vacanoy,  and  the  finbanent  members  of, the  Mid  Board  shall 
''  thereupon,  from  among  the  persons  so  nominated  as  aforesaid,  elect  the  person 
"  or  number  of  persons  necessary  to  fill  such  vacancy  or  vacanoies,  selecting  the. 
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but,  in  ifao  event  o^  failure  oir  the  pW  of  t(ie  b«nc6oiar^^^  to  ooniinato  as 
aforfcsaid;  the  remaij«*nt  nietnbcrii  bfthe  B()aixl  ahall  fill  up  the  vacancy  or 


Ui 


tieii  FmiWtho  The  cigbih  clause  .enacts  that,  thr  3rd  section  Hhall  continue  in  foroe  until  the 
Ch^o^oYcL'suinbcr  of  beneficiA'tjea  is  rcduc^ 'l)cl6w  fifteen,  upon  which  occurrence  the 
"tX>n  with'the*' B<>"<' J*  to  be  Continued  by 'the  remanent  membiii*^lling  up  vacnnoics  from 
^Vm4  etmlf"'-'  a«nong  thfe  ministcrsior  members  of  the  United  ChuwJfi.     By  the  10th  section  h 
was  declared  that  tire  Act  should  conao  into  forofe  as  soon  as  a  notice  was  pub- 
lished in  the  Quebec  Oficlal  Oaxefte  to  the  effect  tl^at  the  union  had  been  con- 
summated,  and  tliat  the  artideS  of  union  had  been  signed  by  the  Slodorators  of 
the  respective  Churches. 
^  On  the  14th  day  of  June,  1875,  the  Synods  of  the  four  Chiwhcs   njet  at 

Montreal,  and  in  each  a  resolution  was  cafried  in  favor  of  union.  In  the  Synod, 
of  the  Presbxterian  Church  of  Canada  in  connection  with  the  Church  of  Scot'' 
land  it  was  resolved,  by  a  very  largo  majority   of  its  members,  that  the  fou*^ 

—-■—  ^'hurches should  be  united,  and  form  one  Assembly,  to  be  known  as  "The  6eni 

cral  Assembly  of  the  Presbyterian  Church  in  Canada,"  and  that   the  united/ 
©hurch  should  po.sscss  the  same  authorities,  rights,  privileges  and  benefitL  to' 
which  the  Presbyterian  Church  in  Canada  in  jjonncotion    with  the  Church  of 
■    Scotland  was  then  entilled,  excepting  such  as  bad  been  reserved  by  Acts  of  Far- 
liament.  The  nsinority,  whicb  consisted  of  the  oppdlant,  the  Rev.  Robert  Dolbio, 
and  nine  other  members,  dissented  from  the  uetionof  the'synod,  and  protected 

that  they,  and   those  who  might  choo.se  to  adhere  to  them,  remained  and  Ltill 
'       constituted  the  Presbyterian  Ciiuroh  of  Canada  in  connection  with  the  piiiirch 
of  Scotland.  "      i 

-  ->       On  the  15th  June,  1875,  the  majority  of  the  Synod  of  the  Pre.sbyte,rian 

Church  of  Canada  in  conncetion   with  the  Church  of  Scotland,  and  the  Syiods 

/'    of  the  other  igniting  Churches,  met  in  General  Assembly,  when  the  Articles  of 

V ,  Union  were  signted  by  the  Moderators  of  each  of  the  four  CImrchcs ;   and  there- 

up6n  one  of  the  Moderators,  with  the  consent  and  concurrence  of  the  rest 

.*  '  ^.    .    declared  the  four  Churches  to  be  united  in  one  Church,  represented  by  that  lis 

.  first  General  As-sembly,  to  be  O^esignjted  and  known  as  "  The  General  AssoUly 

.        of  the  Presbyterian  Church  in  Canada."     Notice  of  the  union  having  been  thus 

,     consummated  was  duly  published  in  the  Quebec  Oi«c««f  GTazfffe. 

After  publication  of  the  npticesrthe  constitution  of  the  Board  for  mana"in<'  the 
Temporalities  Fund  was  altered,  md  the  Fund  a4ministered  in  conformUy^with 
the  provisions  of  the  Quebec  Act,  38  Vict.,  cap.  64.  In  December,  1878,  the 
liev.  Robert  Dobie,  who,  with  other  members  of  the  protesting  minority  of  1875 
and  their  adherents,  maintains  that  they  alone  represent  and  constitute  the  Pres- 
byterian Church  of.Canada  in  connection  with  the  Church  of  Sco'tl«nd,  institute*'  "^ 
by  petition  to  the  Superior  Court  for  Lower  Canada,  tbe  proceedings  in  which 
the  present  appeal  has  been  taken,  The  leading  conclusions  of  the  petition  are 
to  have  It  adjudged  and  declared^  (I)  that  the  Legislature  of  Quebec  had  no 
power  to  alter  the  constitution  of  the  Board  or  the  purposes  of  the  trust  created  by 

.     the  Canadian  Act,  22  Viet;,  cal)v  |6,  and  consequlWly  that  Uie  administration 

•         . ..  jOt, the  trust  as  carried  on  in  terrfs'of  the  Provincial  Act  df  1876  is  illegal  •  (2) 
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that   the  protesting  nuoority  of  the  Synod  of  1876,  and   ita  adherents,  arc    u.v.  n„bort 
now  the  Preabytenan  Church   of  Canada  in  connection   with  the  Church  of       ''^Ht 
Scotland,  and  that  certain  ministers  of  the  United  Church,  who  were  members  mI.'X;^;,.?", 
01  the  mnjopity,  had,  by  reason  of  the  union,  forfeited  all  right  to  participate  in  fl'"  ^'^"n^i»- 
U.ebe„eatsofthe  Temporalities  Fund ;  and  (3)  to  have  an^njuncCa^abst  S^^'' 
the  Board,  as  then  constituted,  acting  in  prejudice  of  the  right*  of  tho  appellant  "«W.£J.«:;. 
and  others  bencBcially  interested  in  the  statutory  trust  of  1858.     Upon  the  Sis;  chu"r"o:lSs'^'t. 
December.  1878,  the  appellant's  applioation  was  heard  before  Mr.  Justice  Jcttd      '*""  ''  "• 
who  made  an  order  for  summoning  the  respondents,  and  also  issued  an  interim 

iDjuncUon,  which  the  learned  Judge  dissolved,  afuir  fully  hearing  both  parties,  on        "    " 
the  dist  December,  1879,  and  at  the  same  time  dismissed  the  appellant's  petition       ^ 
with  costs.     This  decision  was,  on  appeal  to  the  Court  of  Queen's  Bench  for 
Lower  Ganadar  affirmed,   in  accordance  with  t(ie  opinions  of  the  majority  of 
the.  Judges.  ^  '      •'  " 

^u^^^t"*^'^'"*"*'"'^^^''-  J»«<'ce  Jctte  in  the  Court  of  First  Instance,  and  of      "^  ^ 
Chief  Justice  Doriori  and  Mr.  Justice  Monk  in  the  Court  of  Queen's  Bench  are 
based  exclusively  upon  the  competency  of  the  Quebec  Legislature  to  pasi  the 
Act  38  Vict.,  cap,  64,  and  tho  consequent  validity  of  that  statute.  On  the  other 
hand,  Mr.  Justice  Ramsay  and  Mr.  Justice  Tessier  were  of  opinion  that  the 
appellant  waa  entitled  to  an  injunction,  on  the  ground  that  the  Act  38  Vict.,  cap 
64,  was  invalid,,  and  that  the  majority  of  the  Presbyterian  Church  of  Canada  in 
connection  with   the  Church  of  Scotland  had  no  p^wer  to  communicate  any 
interest  in  the  Temporalities  Fund  of  that  Church  to  the  religious  bodies  witk' 
whom  they  had  chosen  ^..unite  themselves  in  1875.     Mr.  justice  McCord  was 
of  opinion,  with  his  brethren  Ramsay  mt  Tessier,  JJ.,  that  the  Act  of  the  Legis- 
lature of  Quebec  was  ultra  vires,  but  he  held  that  the  majority  of  the  Presby. 
terian  Church- of  Canada  in  connection  with  the  Church  of  Scotland  had  un- 
doubted  power  to  admit  into  that  Church,  as  members  of  it,  the  three  religious  "^ 

todies  with  whom  they  had  entered  into  union.     Consequently  the  learned  Jus- 
tjce,  though  differing  in  opinion  from  his  brethren  Dorion,  C.  J.  and  Monk  J 
agreed  with  them  in  result.  '  ' 


Whether  the  Legislature  of  Quebec  had  power  to  pasn  the  Act  38  Vict.  capj64, 
19  the  question  first  requiring  consideration,  because,  if  it  be  answered  in"^ 
affirmative,  the  case  of  the  appellant  entirely  fails.  The  determination  of  that 
question  appears  to  their  Lordships  to  depend  upon  the  construotion  of  certain 
clauses  m  the  British  North  America  Act,  1867.  There  is  no  room,  in  the  pre- 
sent case,  for  the  application  of  those  general  prin^les  of  constitutional  law 
which  were  discussed  by  some  of  the  Judges  of  th^Courts  below,  and  which 
were  founded -on  in  argumenjt  at  the  bar.  There  is  jreally  no  practical  limit  to  the 
authority  of  a  supreme  Legislature  except  the  lack  of  exe<yitivo  power  to  enforce 
Its  enactments.  JSut  the  Legislature  of  Quebec  is  not  supreme  f  at  all  events,  it 
can  only  assert  its  supremacy  within  those  limits  which  have  been  assigned  to  it 
by  the  Act  of  1867. 

The  Act  of  the  Parliament  of  the  Province  of  Canada,  22  Vict.,  cap.  66  was 
after  the  passing  of  the  British  Korth  America  Act,  1867,  ^continued  in'foro^ 
within  the  proviqpea  of  Ontario  and  Quebec,  by  virtue  of  section  129  of  the 
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latter  statute,  which,  inter  alia,  enacts  that,  except  as  therein  otherwise  provided, 
all  laws  in  force  iii  Canada  at  the  time  of  the  union  thereby  effected' shall  con- 


iion  with  t'iio"I^'"itnin  and  Ireland,  shall  be  subject  "to  be  repealed,  abolished,  or   altered  by 
Suid  et  «i?"^' "  tl'e  Parliament  of  Canada,  or  by  the  Legislature  of  the  respective  Province, 
"'according?  to  the  authority  of  the  Parliatuent  or  of  that  Legislature  under  this 
"Act."     The  powers,  conferred.by  this^tion  upon  the  Provincial  Legislatures 
of  Ontario  and  Quebec,  to  repeal  and  altJPthe  Htatutes  of  the  old  Parliament  of 
the  Province  of  Canada,  are  made  precisely  co-extensive   with  the  powers  of 
direct  loj^islation  with  which  these  bodies  are  invested  by  the  other  clauses  of  the 
Act  of  18fi7.     In  order,  therefore,  to  ascertain  how  far  the  Provincial  Logifla- 
ture  of  Quebec  had  power  to  alter  and  amend  the  Act  of  1858,  incorporating  the 
Bo!<rd  for  the. management  of  the  Temporalities  Fund,  it  becomes  necessary  to 
revert  to  sections  01  and  92  of  the  British  North  Aulerioa  Act,  which  enumerate 
and  define  the  various  matters  which  are,  within  the  exclusive  legislative  author- 
ity of  the  Parliament  of  Canada,  as  well  as  those  in  relation  to  which  the  Lecis- 
latures  of  the  respective  Provinces  have  the  exclusive  right  of  making  laws.     If  it 
'  could  be  established  that,  in  the  absence  of  all  previous  legislation  on  the  subject, 
the  Legislature  of  Quebec  would  have  been  authorized  by  section  92  to  pass  an 
Act  in  terms  identical  with  the  22  Vict.,  cap.  66,  then  it  woulil  follow  that  tho 
Act  of  the  22nd  Vict,  has  been  validly  amended  by  the  38  Vict.,  cap.  64.  ,  On 
the  other  hand,  if  the  Legislature  ot  Quebec  has  notdertv^  such  power  of  cnact- 
.  racntfrom  section  92,  the  necessary  inference  is  tfiat  tJiic^I^jdBhitive  auth^b/Lty 

recjuired,  in  terms  of  section  129,  to  sustain  its  right  |ra  repeaPbr  alter  ai^Jold 
law  of  the  Parliament  of  the  Province  of  Canada,  is  in  tbfs  ease  a'wantiag,  and 
that  the  Act  38  Vict.*  cap.  64,  was  not  intra  tires  of  tlli  Legislature  by  which 
it  was  passed.  v\ 

The  general  scheme  of  tho  British  North  America  Act,  1867,  and,  in  particu- 
lar, the  general  scope  and  effect  of  sections  91  and  92,  have  been  so  fully  com- 
mented upon  by,  this  Board  in  the  recent  cases  of  "  the  Citizens  Insurance 
Company  of  Canada  vs.  Parsons,"  and  "  the  Queen  Insurapce  Company  vs.  Par- 
sons," that  it  is  unnecessary  to  say  anything  further  upon  that  subject,  [fheir 
Lordships  see  no' reason  to  modify  in  any  respect  the  principles  of  law  upon 
which  they  proceeded  in  deciding  these  cases ;  but  in  determining  bow  far  these 
principles  apply  to  the  present  case,  it  is  necessary  to  Consider  to  what  extent 
th^  circumstances  of  each  case  are  identical  or  similar. 

The  case  of  "  The  Citizens  Insurance  Company  of  Canada  vs.  Parsons  "  comes 
-  nearest  in  its  circumstances  to  the  present,  as  in  that;  case  the  aippellant  Com- 
pany was  incorporated  by,  and  derived  all  its  statutory  rights  and  privileges  from, 
an,  Act  of  the  Province  of  Canada,  whereas  "  The  Queen  Insurance  Company  " 
was  incorporated  under  the  provisions  of  the  British  Joint  Stock  Companies 
-—  ~  Act,  7  and  8  Vict., cap.  110.  In  both  cases  the  validity  of  an  Act  ofthe  L^isla- 
ture  of  Ontario  was  impeached  on  tlie  ground  that  its  provisions  were  u?<ra  vtVe* 
of  a  provincial  Legislature,  and  were  not  binding  unless  enacted  by  J4ie  Parliament 
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of  Canada       It  „a8  contended  on  behalf  of  the  Cituens   Insurance  Company   Hev  uoWt 
that  the  statute  complained  of  wu,  inT.ua  in  re«poct  that  it  virtually  3^       ^^? 
.cert«.n  nghta  and  privileges  which  they  enjoyed  by  virtue  of  their  Act  o"  i  eo^  ,{«-""-  ^"% 
poratiom    That  contention  was  rejected,  and  the  decision  in  that  ease  wouirbo ? F-"- 
a  P  ceedeot   fata    to  the  contention  of  the  appellant,  if  the  provision,  of  the  ^-IP-^ 
Ontano  Act,  39  Viet,  cap.  31,  andthe  Quebec  Act,  38  Viet^  cap  64  ^L  of-*'^^^^^^^^^ 

w  Z.:  •fr""'^''^  "™°  '*"™°^'-  «"'  "P»"  -  cxamina'tion'ortheLcM^^^^^^^ 

charactor.of  the.r  respective  enactments.     The  Ontario  Act.  merely  prescribed 
_    JJ;-*- conditions  should  attach  to  every  ^^^^^^ 

for  .nsunngproporty  situate  within  the  Province  against  the  risk  of  fire.  It  deaU  ^"  \ 
with   all  corporations,  companies  and  individuals  alike  who  might  choose  to         ^ 

ure  property  in  0„tario,_it  did  not  interfere  with  their  constitutra  o^ 
/«/«.,  but  required  that  certain  reasonable  conditions  should  be  held  as  inserted 
^  ever;  «.ntract  made  by  them.    The  Quebec  Act,  38  Vict.,  cap.  64  onThc  ' 

jn  rary  dealsw.thasi„gIestalutorytrust,andinterr  .„ 

v^  „Th  ^""  '''  '''^'^-•'P^^^'-eatod  by  an  Act  of  the  Province  of  Can- 
iMl^^^^'J  "TT  «*'«^^^^^^orporate  rights  in  the  Province  of 
C^^r  Tf^  '"  "•"  ^""""•""^  of^ri»S>^e  professed  object  of  the  Act 
and  the  effee  of  Its  provisions  is  not  to  imjL^tionson  the  dealings  of  The 
corporation  with  its  funds  withi.  the  Provinee^bec,  but  to  de  troy  Tthe 
firs  place,  the  old  corporation,  and  create  a-  new  onc^aVin  the  seeoni  place 
to  alter  materially  the  class  of  persons  interested  in  the  fu^ISl  corporatron 

According  to  the  principles  established,  by  the  jadgment  ofSToSf * 

th   cases  already  referred  to,  the  first  step  to  be  ta^en!  with  a  view  tT^I 
vanity  of  an  Act  of  the   Provincial  Legislature,  is  to  consideV  Thl M^ 

1      ;.?:'  "  "**''   *'''°  the  Act  is  of  no  validity.     If  it  does  then 

hesefuHher  questions  may  arise,  viz..  "  whether.  notwithsLdlng  h4U  i   so   , 
h   subject  of  the  Act  does  not  also  falUwithin  one  of  the  enumerated  classes' 

'p:::^::,  ::ir  -  '^^  --  ^^  -  p-vineiai  ^egisiatu.  i: 

JDoes^hen  the  Act  38  Vice.  64,  fall  within  any  of  the  classes  enumerated 
n  sec.  92,  and  thereby  assigned  to  the  Provincial  Legislatures?    Their  Lord- 

nST/drTn  ^"*'*.^«--*'-  -"^  consequently  tl^at  its  enactment  are 
invalid,  and  that  the  constitution  and  duties  of  the  Board  for  managin.^  the 
T.imporahtie8  Fund  must  still  be  regulated  by  the  Act  of  1858 

It  was  contended  for  the  respondents  that  the  Quebec  Actof  1875  is  within 
one  or  more  of  these  three  classes  of  subjects  enumerated  in  sec  92  - 

.).„  V  '        r'f"'''"^'"'°*' ""'"*'"'"'"*'' '""^'""""S^'^ent  of  hospitals,  asylums 
Sos%.r^^^""^  ^-^^-^-  ^"-^^-  ^'^  P-in^ce  olhef  la^ 

rilo^     ^l»«inoofP<»"«on  of  comimnies  with  provincial  objeotB."  # 

(13}.    Property  and  civil  rights  in  the  Province." 
Themojt  |.lausible  argument  for  the  respondent  was   founded  upon  the 
termBolpy  (13),butith,s  failedto  satisfy  their -Lordships  that  tl^^tSl 
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jlMnlHTi   iuipcaob«d^by  the   appellant  is  a  Ian  id  reltitiou  to  property  and  civil  rights 
iii.i'        witliin  thflkProvinoe  of  Quebec.    . 

lloBrd  liii' till'  f„  ,     ^\jT^-^.  ,,  ,n»r     1 

Mtiiii|(t>iii('iit  I  f      ilie  CjucoGc   Act  01  Io45  docs  not,  as  has   already   been   pointed  out,  deul 


the  'riiiijuinli- 

tit-M  Ktlllllof  I 

Pn>iil>\  li-riii 


ti.HKui"/i'niio<Hrcctiy  with  property,  or  contracts  nffectint,'  property,  but  with  the  civil  rights' 


ciinri'h'oil'a- /''"n  Corporation,  and  of  individuals,'  present  or'-future,  for  vrhose  benefit  the  cor- 

'Vionwitil't'i'.'.'  I'ori'Mon  was  created  add  exists.     If  these  rigiits  uud  interests  vrere  oap«blo  of 

^^UuduvaK''^''^''-'""  according  to  their  local  position  in  Ontario  and  Quebec  respectively, 

the  Le^jtislature  of  eaclj  Province  would  have  power  to  deal  with  them  so  far  as 

situate  within  the  limits  of  its  authority.'    If,  by  a  single  Act  of  the  Dominion 

Parliament,  there  had  been  constituted  two  separate  corporations,  for  the  purpose 

V     •        of  working,  the  one  a  mine  within  the  Provinco  of  Upper  Canada,  and  the  other 

a  mine  in  the  Province  of  Lower  Canada,  the  Legislature  of  Quebec  would 

clearly  have  had  authority  to  repeal   the  Act  so  far  as  it  related  to  the  latter 

-mine  and  the  corporation  by  which  it  was  worked. 

The  Quebec  Act  38  Vict.,  cajp.  C4,  does  not  profess  to  repeal  and  amend  the 
Act  of  1858,  only  in  so  fur  as  its  pro^visions  may  apply  to  or  be  operative 
within  the  Province  of  Quebec,  and  its  enactments  are  upparedtly  not  framed 
with  a  view  to  any  such  limilition.  The  reason  is  obvious,  and  it  is  a  reason 
which  appears  to  their  Lordships,  to  be  fatal  to  the  validity'of  the  Act.  .The 
>  corporation  and  th<^orporate  trust,  the   matters  to  which  its  provisions  relate, 

are  in  reality  not  divisible  according  to  (he  limits  of  provincial  authority.  In 
every  case  whore  an  Act  appHcable  to  the  two  Provinces  of  Quebec  and  Ontario 
can  now  be  validly  repealed  by  one  of  them,  the  result  must  be  to  leave  the 
Act  in  full  vigour  within  the  other  Province.  •  But,  in  the  present  case,  the 
]eyi.slatiou  of  Quebec  must  necessarily  affect  the  rights  aiid, status  of  the  corpor- 
ation as  previously  existing  in  the  Province  of  Onftirio,  ^  well  as  the  rights 
and  interests  of  individual  corporators  in  that  Provin^jp'.'^  In  addition  to  that, 
the  fund  administered  by  the  corporate  lioard,  uud^  thok  Act  of  1858,  is  held 
in  perpetuity  for  the  benefit  of  the  ministers  aiiA^members  of  a  Church  having 
its  local  situation  in  both  Provinces,  ?^jid  thflKproportion  of  the  fund  and  its 
revenues  falling  to  either  Province  is  uucertiru)  and  fluctuating,  so  that  it  would 
be  impossible  for  the  Legislature  of  Qud»ee  to  appropriate  a  definite  share  of 
the  corporate  funds  to  their  own  PjK»'ince  without  trenching  on  the  rights  of 
the  corporation  in  Ontario. 

These  observations  regarding^Oluss  (13)  apply  with  equal  force  to  the  argument 
of  the  respondents  fouiided  dn  Classes  (7)  and  (U).  Even  assuming  that  the 
Temporalities  ^und  niight  be  correctly  described  as  a  "  charity  "  or  as  an 
"  eleemosynary  institution,"  it  is  not^  in  any  sense  established,  maintained,  or 
managed  "  in  or  for  "  the  Province  of  Quebec ;  and  if  the  Board,  incorporated 
by  tlie  Act  of  1858,  could  be  held  to^be  a  "  company  "  -tvithin  the  meaning  of 
Clasp  (II)  its  objects  are  certainly  not  provincial. 

Tlie  respondents  further  maintai^jed  that  the  Legislature  of  Quebec  had 
power  to  puss  the  Act  of  1875,  in  respect  of  these  speciaP  circumstances,  (1) 
that  the  domicile  and  principal  office  of  the  Temporalities  Board  is  in  the  city  of 
Montreal;  and  (2)  that  its  funds  also  are  held  or  invested  within  (he  Province 
of  Quebec.     These  facts  are  admitted  on  record  by  the  appellant,  but  they  do 
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«ot  nffcot  tho  quc8tion  of  legislativo  power.     The  domioi'le  of  the  corporation    k.v.  uobert 
IS  merely  forensic,  and  cannot  alter  its  statutory  constitution  as  a  Board  in  and       'Ci' 
lor  the  Provinces  of  Upper  Canada  and  Lower  Canada.     Neither  can  the  accident  ^llu^tnu-mof 
ot  Its  funds    being  invested  in  Quebec  give  the  Legislature  of  that   Province  111;:  JZKj 
authority  to  change  the  constitution  of  a  corporation  .with   which  it  would  /'r*''?'"','??' 
otherwise  have  no  right  to   interfere.     When  funds  /belonging  to  a  oorpqration  "iSlT'tir 
in  Ontario  arc  so   situated  or  invested  in  tho  Province  of  Quebec,  the  Lo^is- <''''''"*  "''s"»t- 
lature  of  Quebec  m,.y  impose  direct  taxes  upon  then,  for  provincial 'purposes' as     '""** "' "" 
authorized  by  section  Ji2  (2),  or  may  impose   conditions  upon  the  transfer'  or 
realization   of  such   funds;  but  that  the  Quebec  Logislaturo  shall  have  power  > 

also  to  confiscate  these  fund-*,  or  any  part  of  them,  for  provincial  purposes,  i.s  a 
■propo.sition  for  which  no  warrant  is  to  be  found  in  the  Act  of  1867. 

L8.stGf  all  it  was'argucd  for  the  respondents  that,  assuming  the  ineompotoncy 
of  cither  Provincial  Legislature,  acting  singly,  to  interfere  with  the  Act  of  1 858 
that  statute  might  be  altered  or  repealed  by  their  joint  and  harmonious  action! 
Ihc  argument  is  based  upon  fact,  because,  in  the  year  1874,  the  Legislature  of 
Ontario  passed  an  Act  (38  Vict.,  cap.  75),  auUiorizing  the  union  of  the  four 
Churches,  and  containing  provisions  in  regard  to  the  Temporalities  Fund  and  its 

Board  of  Management,  substantially  the  same  with  those  of  the  Quebec  Act, 
38  Vict.,  cap.  62,  already  referred  to.  It  is  difficult  to  understand  how  the 
maxim  ;unctajuvant\a  applicable  here,  seeing  that  tho  power  of  tho  Provincial 
Legislature  to  destroy  a  law  of  the  old  Province  of  Canada  is  measured  by  its 
capacity  to  reconstruct  what  it  has  destroyed.  If  the  Legislatures  of  Ontario 
and  Quebec  were  allowed  jointly  to  abolish  the  Board  of  1858,  which  is  one  cor- 
poration in  and  for  both  Provinces,  they  could  only' create  in  its  room  two  cor. 
porations,  one  of  which  would  exist  in  and  for  Ontario  and  be  a  foreigner  in 
Quebec,  and  the  other  of  which  would  be  foreign  to  Ontario  but' a  domestic  "-  - 
institution  in  Quebec.  Then  the  funds  of  the  Ontario  corporation  could  not 
be  legitimately  settled  upon  objects  in  the  Province  of  Quebec,  and  as  little 
«ould  the  funds  of  tho  Quebec  (Sorporation  be  devoted  to  Ontario,  whereas  the 
Temporalities  Fund  falls  to  be  applied  either  in  the  Province  of  Quebec  or  in  tliat 
of  Ontario,  and  that  in  such  amounts  or  prbporHons  as  the  needs  of  the  Presby- 
terian  Church  of  Canada  in  connection  with  the  Church  of  Scotland,  and  of  its 
ministers  and  congregations,  may  from  time  to  time  require.  The  Parliament 
of  Canada  is,  therefore,  the  only  Legislature  having  power  to  modify  or  rcpe4l 
tlie  provisions  of  the  Act  of  1858. 

On  the  assumption  that  the  Legislature  of  Quebec  had  not  powe^to  al^r  tho 
provisions  of  the  Act  22  Vict.,  cap.  66,  the  respondents  still  maintain  that  the 
appellant  cannot  prevail  in  the  present  action,  in  respect  that  he  has  not  suflS- 
eient  interest  to  entitle  him  to  sue,  and  that,  even  if  he  has  such  interest,  he  is 
?)arr«d  from  challenging  the  Act  of  18t5,  by  the  resolutions  of  the  majority  of 
the  Synod,  which  arc  said  to  be  binding  upon  him. 

As  regards  the  first  of  these  objections,  it  is  true  that  the  appellant's  right  to 
an  annuity  from  the  Temporalities  Fund  ia  reserved  in  its  integrity  by  the  Act 
which  he  impugns,  and  his  own  pecuniary  interests  are,  therefore,  not  affected  by 
its  provisions.    But  the  appellant  is  tiot  a  mere  annuitant,  and  his  right  to  ao  • 
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"'lio'i'i.ir''   '.""""'  ""«">nco  does  not -Constitute  hit  only  connection  with  the  fund.     Uo  is 

B..«r.Tror  the  '"'"*'''<'  <*"«  "f  tho  commutors—ono  of  tho  persons  by  whom  the  fund  w«8  oon- 

u'"'''l'inM'"«ii!'"^"**''*^  '"^  '*"'  purposes  of  the  Act  22  Vict,,  cap.  66— and  in  that  capacity  bo 

'ffiyiinn" ''"'  ." .'''"'"  i^^'"*'f *'   """^  Consequent  right,  to   insist   that  the  fund  shall  bo 

I iiiinii  of  t.'Ht-  Administered  in  strict  accordance  with  law. 

nmln  III  coiinfc.       mi  'ji.-''<i..„  ,'  » 

Chimw''s!"'  second  objection  i»  derived  from  tho  resolutions  in  favor  of  union  carried 

iRrfTIt"!."''  by  the  mnjority  of  the  Synod  of  the  Presbyterian  Church  of  Cunada  in  connec- 
tion with  the  Church  of  Scotland,  upon  tho  Uth  Juno,  1875.     Tho  Quebec 
Act  38  Vict.,  cap.  64,  deals  witli  tho  Temporalities  Fund  in  conformity  with 
these  resolutions;  and  it  is  the  contention  of  tho  respondents  that  the  appel- 
lant is  bound  by  the  resolutions,  and  cannot,  therefore,  impeach  the  statute 
which  gives  effect  to  them.     That  is  a  startling  proposition.     If  the  Legislature 
of  Qu<;bcc  was  incompetent  to  enact  the  statute  of  1876,  it  is  not  easy  to  undee- 
stand  how  the  Synod  could  htM/e^ power,  either  directly  or  jndirectly,  to  validate 
that  Act,  or  to  set  aside  the  enactments  of  22  Vict.,  cap!  66.     The  respon- 
dents do  not,  indeed,  allege  that  the  Synod  was  possessed  of  legislativcf  powers, 
but  they  asastt  that  the  majority,  b^  resolving  that  the  fund,  settled  under  tho 
Act22.VJct.,  cap.  66,  should  4n  future  be  adrainist^rBd  according  to  a  scheme 
inconsistent  with  the  provisions  of  that  Act,  bound  a^iits  members  to  acquiesce 
Mn   that  new    course  of  administration,  and   to  abstain  from  enforcing  the 
Staiute  law  of  the   land.     It  may  be  doabted  whether  a  Court  pf  law  would 
sustain  such  an  obligation,  even  if  it  were  expressly  'Undertaken ;  but  it  is  un- 
necessary todiscuM  that  point,  because  their  Lordships  are  of  opinion  l^hat  thb 
respondents  have  failed  to  establish    that  the  appellant,  as  a  member  of  the 
Presbyterian  Cliurch  in  connection  with  the  Church  of  Scotland,  undertook  any 
ob!i<i;ation  to  that  effect.  ,  *  '    ^ 

Whether  the  appellant  is  bound  as  alleged  by  the  respondents  is,  in  this 
case,  a  question  relating  exclusively  to  civil  rights,  and  must,  therefore,  be  dealt 
■with  as  matter  of  contract  between  him  and  theSynod  or  Church  of  which  he 
was  admittedly  a  member,  at  the  time  when  the  resolutions  in  favor  of  union 
were  carried.  In  the  case  of  a  non-established  Presbyterian  Church,  its  consti- 
tution, or  in  other  words  the  terms  of  the  contract  under  which  its  members 
are  associated,  are  rarely  embodied  in«  a  Single  document,  and  must,'  in  part  at 
least,  be  gathered  from  the  proceedings  and  practice  of  its  judicatories.  Kvery 
person  who  becomes  a  member  of  a  Church  so  constituted  must  be  held  to  have 
satisfied  himself  in  regard  to  the  proceedings  and  practice  of  its  Courts,  and  to 
have  agreed  tb  submit  to  the  precedents  which  these  establish.  The  respondents 
were,  therefore,  justified  in  referring  to  the  Minutes  of  the  Synod  from  1831  to 
1875,  for  the  purpose  of  showing  the  extent  of  the  power  vested  in  majorities 
by  the  cpnstitution  of  the  Church.  The  Minutes,  Which 'were  founded  upon  by 
Counsel  for  the  respondents,  afford  abundant  evidence  to  the  effect  that,  in  all 
matters  Which  the  Synod  was  competent  to  deal  with  and  determine,  thewiU  of 
the  majority  as  expressed  by  their  vote  was  binding  upon  every  member  of  tho 
Synod,, a  proposition  which  the  appellant  did  not  dispute.  But  they  oontaio 
nothing  whatever  to  show  that,  in  cases  whete  *he  administration  of  Church  pro- 
perty was  regulated  by  statute,  the  Synod  ever  asserted  its  right  to  set  aside  that 
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legal  course  of  admhistratioD,  and  to  TMtraia  dissentiorit  ruorabore  from cha^  it.v.  unhert 
Icnj^ing  any  departure  from  it.      ,  "",';'"> 

Their  LordBhip^  .re,  therefore,  of  opinion  that  the  appellant  is  entitled  to  ."/.liiiL?:, 
hayo  It  declared  that,  notwithBtanding  the  proviHions  of  the  Quebec  Act  of  1875,  \\^\  rll'Xfui 
the  conBtitution  of  the  Board  and  the  aduiinistration  of  the  Tempomlitici  /hu^J^iof ri' 
Fund^iro  Btill  governed  by,  the  Canadian  Act  of  1858,  and  that  the  reHpon(lcnt '',Tli; ';v;i;''{if«- 
Loard  is  not  duly  conBtitatcd  in  terms  of  that  Act  ;  and  also  to  have  an  iujunc-'^''',;;;;}'"'"""'- 
tiou  restraining  the  respondents  from  p;»yiug  away  or  otherwise  disposing  of 
eitligr  the  principal  or  income  of  the  fund. 

The  appellant,   in  liis  application  to  the  Court  below,  asks  a  declaration  to 
the  effect  tlmt  the  fund  in  (|ue8tion  is  held  by   the  re-ipoudcnts,  "  in  trust,  for^ 
"_^ie  benefit  of  the  Presbyterian  Church  of  Canada  in  counection'with  the  Church 
'  of  iScotlund,  and  for  the  benefit  of  the  ministers  and  missionaries  who  retain  tlieir    V\\  * 
"  connection  therewith,  and  who  have  not  ceased'^to  be  ministers  thereof,  and     i   , 
"for    no  other  purpose   whatever.*'     It  is  obviously    inexpedient   to    make       7^ 
any  declaration  of  that  kind.     It  would  bo  a  mere  repetition  of  the  language  of 
the  Act  of  1858,  by  wliich  th6  trust  is  regulated,  and  would  decide  nothing  as 
between  the  parties  to  the  present  suit.  -  , 

Thft  appellant  also  seeks  to  have  it  dedafed   that  six  reverend  gentlemen,  who,  ' 

at  and  prior  to  the  Union  of  1875  were  members  of  the  Presbyterian  Churdi  of  " 
Canada  in  connection  with  the  Church  of  Scotlind,  have  ceased  to  possess  that  ^ 

character,  and  that  they  have  weight  to  the  benefits  of  the  Temporalities 
Fund;  and  he  concludes  for  an  injunction  against  the  respondent  corporation 
making  any  payment  to  them.     Their  Lordships  are  of  Opinion  that  these  are  . 

matters  which  cannot  be  competently  decided- in  the  present  action.     Their  dcci-      * 
sion  depends  upon  the  answer  to  be  given  to  the  question,  which  church  or  ag!,'re-  . 
gate  of  churches  is  now  to  be  considered  as  being  or  representing  the  Presby^ 
terian  Church  of  Canada  in  connection  with  the  Church  of  Scotland,  within  the 
meaning  of  the  Act  22  Vict.,  cap.  65  ?     But  the  two  churches  which  appear 
iroiu  the  record  to  have  rival  claims  to  that  position  are  not  represented  in  this 
action;  and,  of  the  six  ministers  whose  pecuniary  IniereBta  are  assailed  by  thO'4-|- 
appellant,  he  has  only  called  one,  the  Eev/Dr.  Cook,  as  a  resppndent.     That . 
question  between  the  Churches  must  be  determined  somehow  before  a  constitu- 
^tional  Boajrd  can  be  elected;  and,  unless  the  Dominion  Parliament  intervenes,        ' 
•there  willV ample  opportunity  for  a  new  and  protracted  litigation.    It  cannot 
be  determined  now,  becanise  the  appellant  has  not  asked  any  order  from  the 
Court  in  regard  to  the  formation  of  the  new  Board,  and  has  not  made  the 
individuals  and  religious  bddies  interested  parties  to  this  cause. 

Substantial  suooess  being  with  the  appellant,  he  must  have  his  costs  as  against 
tho  respondents.  But  their  Lordships  are  of  opinion  that  neither  the  respond- 
«nt3' own  costs,  nor  those  in  which  they  are  found  liable  to  the  appellant,  ou^ht 
to  come  out  of  the  Trust  Fund,  which  they  are  holding  and  administering  willi- 
•out  legal  title.  The  appellant's  costs  must  therefore  be  paid  by  the  members  of 
the  respondent  corporation  as  individuals. 

Their  Lordships  will,  accordingly,  ^humbly  advise  Her  Majesty  that  the  judg- 
uwnta  und*r  appeal  ought  to  be  reversed,  and'that  the  cause  should  be  remitted  ^ 
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R*v^i.o.,..rt    to  the  Court  of  (;(ueott'»  Bench.  Lower  Canada,  with  direotiona  to  that  Court  to- 

nonrlic'r,!..  ",""  "'''"''*  *"  "'«  Jcokrntion  recommended  bjr  this  Board,  and  oko  to  i^«uo  i» 

n."''iC,";n.ll'.         "rP^'"»"t'»  fnvor  an  Injunction  and   decree  for  co»ts  as  directed  by  this 

(■bur.'U.r  ol-  Macmastir,  JfaU  d-  OreetiithifUs,  nttomovs  for  plaintiff  in  S  C 

ii.Mi  Willi  iii,<  •'•  «/•  t.  Abbott,  Q.17.,  counsel  for  plaintiff  in  S  C 

iMiuieiM  ■<''•  ■'"•  I  (lit,  counsel  lor  plaintiff  in  S.  C.  • 

,  '/"'An  X.  iVorm,  attorney  for  respondents  in  S.  C. 

.SVnicArtn  £«MMnt,  9. r'.,  counsel  for^ respondents  in  8.  C. 
^  C.  P.  Davidson,  Q.C.,  counsel  for  respondents  in  S.  C. 

7/.  i)<»i7<>y,Q. 6'.,  counsel  for  appellants  in  P.  0. 

^.  FK.  J/eXeoJ /'(///rtr/wj,  counsel  for  appellnnts  In  P.  C.  ''^ 

Donald  A/acmaster,  counsel  for  appellants  in  P.  C. 

./.  P.  Benjamin,  Q.C.;  counsel  for  respondents  in  P.  C.      " 

J"-  //.  ./ewnc,  counsel  for  respondenta  in  P.  C.  ^ 

1  VoAn  Z.  jl/oma,  counsel  for  rcHpondents  in  P.  C; 

•  (J.  L.  M.)  i 
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COURT  OP  QUEEN'S  BENCH,  1882. 
MONTHEAL,  2l8T  MARCH,  1882. 

^tim  Hon.  Sir  A.  A.  Dorion,  Ch.  J.,  MoNfr,  J.,  Tessier,  J.,  Cross,  J., 

Babt,  J. 

No.  486. 
O'NEILL  KT  Ah., 


/ 


AND 
MOftRICB  IT  AL.,   X 


!■ 


Appkllamts  ; 


Respondents. 


HlLD:-Th.tthe(.ecwrtty\,»an  appo.I  Vom  . "jhd^m.nt  dUiB^iDR  .n,.ppllcationLdl,ch«r8o 
under  the  tjisolrejtt  Act  of  W,h  ind  .meilttineDtH.  ^um  be  given  within  eight  diys  from 
the  reqd(ii^  Of  tlTe  judgment,  and,  coiiHcciueiitlv-.khat  notice  given  witliln  tbeelght 

^  '  days  that  security  wpuld  he  given  on  a  day  i.ubg«<iftent  to  the  eighth  day  is  Iniiufflciont. 

Sir  A.  A.  DoRioN,  Ch.  J. :— Hiis  is  u  motion  to  dismiss  the  appeal,  on  the 
ground  that  it  was  instituted  too  late.  The  appeal  is  from  a  judgment  of  the 
Superior  Court  In  .a  matter  of  insolvency  under  th|  Insolvent  Act  of  1875  and 
its  amendments,  and  the  Act  requires  that  the  security  on  the  appeal  shall  bo  - 
given  within  eight  days  from  the  rendering  of  th;  judgment.  In  the  present 
instance,  the  notice  that  security  would  be  put  ii  was  given  within  the  eight 
days  but  for  a  day  subscjueut  to  the  eighth  day.  '.  This  is  manifestly  insufficient, 
and  the  appeal  must,  therefore,  be  rejected.  The  ippellunts  contended,  that,  as 
the  judgment  was  one  rejcctiilg  their  application  for  discharge,  the  appeal  wa» 
not  governed  by  the  provisions  of  the  Act,  but  we  arc  against  the  ap^llants  Oft 
this  point.     The  motion  to  dismiss  the  appeal  is  consequently  granted.     ,. 

The  following  was  the  written  judgment  of  the  Court : — 
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"The  Court  ♦  ♦  •  ooDsidorioK  that  tho  loid  appollanti  have  not  Kivfln, 
within  oinht  days  from  tlie  judfjment  appealed  from,  the  Bccurity  required  by 
law,  and  that  tho  Hccurily  ^ivtn  by  the  miid  nppolliints  has  been  so  givou 
irrcguhiriy,  doth  dismiss  the  present  appeal  with  coHtn." 

Motion  to  diHmiMi  appeal  gnntud. 
Ahhott  <(•  Co.,  for  appcllnnt<i. 

Daiuhon  d;  Croii,  for  respondontii. 

(H.  B.)  ■' 


COUR  I)R  REVISION,  1882. 

MONTREAL,  .10  JUIN  1882. 

Comm  Mackat,  J.,  Papineau,  J.,  Jettb,  J. 


No.  2473^ 


LiKigt  VS.  Prud'homme. 

Jl«K:— 10.  Qu'un  plaldoynr  an  m^rlte  denitnilant  le  renvoi  purotilmple  d'une  action  p«tltolr* 
dirlgiic  oonlri!  un  dtteateur  pr^calre,  out  mauralii  et  i«ra  runvoyt  »t«c d(ipeui  oootra  le 
/*      dorvndfur  ; 
2o.  yuplo  d<(t<*ntpur  pr(tciilre  dolt  dnnn  ce  cu  d«*m«ndi>r  w' mine  borailo  o«uih>,  en  ftilMnt 
,  coDnnllrc  par  un  plaldoyer  pr^llminaire  lu  nom  de  I*  p«riiOnne  pour  laquelle  11  d«tlent 

la  proprKt*:  ; 
3o.  Que  la  donation  ant6ri(>ur«  A  la  promul|rallon  du  CodoC'ivll,  nt  nolle  il  le  donateur, 
xanii  rjfturre  d'uaurruit  ou  de  prtoalro  e»t  re»t«  en  poMowlon  den  blenk  donn«»  laua  rtiola- 
matlon,  Juwju'A  M>n  diH)^ ; 
4o.  Que  la  clauw  d'une  donation  par  laquelle  le  donateur  ae  r^rve  le  droit  d'liabiteren 

coiDinun  aveo  lo  doualaire,  no  conntltuu  pai»  la  tnulUionfeinttio  la  chose  donnte  ; 
60.  Que  i'actlon  en  reddltlon  du  coropte  <|Ul  cuin|)<<te  en  certains  casau  proprielalre  d'ua  • 
heritage,  contre  celul  qui  la  g«^r«  et  adminiitlrt^  n'ent  pas  exclusive  do  I'aotion  p^tltolre' 

Par  son  testament  du  4  aoftt  1834,  Jean  Btc.  Lesage  a  legud  ses  bions  &  ccux 
de  ses  enfants  qui  seraier\t  vivants  a  son  dtScis.  Son^epouso  Miirie  Louise 
Mondor,  a  fait  son  testament,  elle,  le  22  mai  1866,  Idguant  tous  ses  biens  \  son 
mari ;  elle  est  dtScddtSe  le  24  Janvier  1877. 

Quclques  iiiois  avant  leur  d^ctis  les  ^poux  Lesage  sont  alles  demeurer  avec  lo 
defendeur,  un  parent.  Oelui-ci  lour  doima  de.s  soiiis,  .supporta  les  frais  do 
leur  dorni6re  ilialadie^t  aprte  leur  mort  il  pourvut  a  ieurs  frais  fun6raires.  Les 
epoux  Lesage  avaient  laisfd  queiquefs  biens,  et  entr'autres  une  maison,  quelques 
bruiinents  et  un  lopin  de  tcrre.  lis  avaient  en  la  possession  do  oes  biens  depuis 
1821,  date  de  leur  mariiige,  jusqu'ili  leur  decos.  NtSanmoins  par  aCte  de  donation 
entre  vifs  en  date  du  16  octobro  1850,  les  epoux  Le.s.ige  avaient  donn6  cos 
memos  biens  4  un  do'  leur  fils  Joseph  Lesage,  alors  qtSlibataire  et  voyageant  A 
r^tranger.  II  avait  cependant  et^  present  A  I'acte  do  donation  et  I'avait  acoepte; 
mais  aprds  avoir  sdjourn^  au  Canada  pendant  quelques  mois,  demeurant  tantot 
avec  ses  pdre  et  Adre,  tantot  avec  «d'autrc.s  pirents,  il  avait  repris  ses  courses  a 
I'tJtranger,  d'oti  il  n'<;tait  revenu  qu'une  seule  fois  pour  quatre  ou  cinq  jours. 
Les  epoux  Lesage,  eux,  demeurerent  en » po.s.scssion  des  biens  donnes  jusqu'A 
leur  dectis.  Apres  leur  mort  aueun  do  Ieurs  heritierg.  ne  s'etant  prfoent^,  le 
defendeur  imagina  de  se  mettre  en  possession  de  Ieurs  biens  et  en  per9ut  les  re- 
veiius  pendant  trois  ou  quatre  ans. 
La  demandercsse,  une  des  fillcs  dea  ^poux  Lesage,  absente  du  pays  k  I'^poqae 
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!>..«.       tlu  ,lt<ci.«  du  MrR  piro  ct  iia\r«,  ^intit  r«V«iiu«  nu  CiuJii,  m  flt  orf.ler  \cn  iItoUh  <1o 

1'iu.iho.uu....  »e>.  oo-I^K'iJaitoi.,  diumla  Hucowift.iu  do  «oh  |.orc  ii  iiion-,  (A  lVxo.-iriion  oo|,cn.|«iit 

p     d«H  droiu  d«  M)ii  n-wro  ^o>«pli  J.uh«ki),  Iu  doiiiitniru  A  In  donation  du  UJ.ootobru 

I8fl(),  qu'(.|lo  cf.iyiiit  iiKirt  dtif.uU  pluNioum  iiiin<Jo»»;  )  .-lU)  Nouinia  lo  ddfondour 

Jo  lui  abandpnnor  lu  imHMo^aion  do  ecu  biui»».     L«  ddftiidour  ujnnt  rcfuirt?,  olio 

.*        inu-ntncontrcjui  uucrt»ct|uu  fitMitoiro. 

Au  lieu  dodeuiniid.r  piir  voii'd'cxooplion  prt'diminniro,  i\  otro  tu\n  IioJn  dooauw, 
■  en  indi({uunt  ool«i  uu  noui  du(|uul  il  poMni^luit,  lo  dofondour  pur  un  pIMdoyor  iiu 
iii»<rito,  domundn  It-  roiivoi  do  I'liction.     1 1  Houtoniiit  quoOlo  donation  du  Hi  oi^tobro 
1860,  Atoit  vulide,  qu'ollottvuit  t'lv<  Hccontpni^nix)  do  trndition,  qu'ollo  ronr.rniiiit 
.    ""0  cIuuHo  par  luquolloIodonnlcur»'<it«itrtWrvt<un  droit  d'hnbitationpnoonimu^ 
ftvi'o  lu.doHutniro  ;  quo  tvtto^uuno-conMtituair"uno  tritdiiion  fiiiiio  dcM  bicni - 
doiuiin  ;  il  Houtoiyiit  o;<alemunt  que  lu  donation  Mvait  C-ti  aco.onipn«n«<o  do  la  tra- 
diti(Hi  rdelio,  do  la  tradition  Hyiuboliquo  ot  do  l.i  tradition  hiiifo'  mnntii ;  it  un  „  *.. 
.  :  ""'"''""'M""  lc«  epoux  LoHiigo  n'uput  po8s*t<d.S  los   bicnn  rovendiqu^'/*  dopuis  U.l>' 

dull,  do  la  donation  quo  |H)ur  pt  nu  nom  du  donntuire.  n'avniont  pu  luisVr  coi>*^;'|^ 
bion«  dans  lour  Huccchsion  ut  quo  lu  domunderoHso  u'y  nvnit  uuoun  droit.     11  hoi/?  /^ ' 
tonuit  do  plus  quo  I' note  do\donution  do  1850  «yuiu,et<S  accept*!  ot  ouroRiHtrd,  la  *"'  . 
dcmundorosMo  <5tuit  tonuc  d'^n  fairo  pronoocor  la  nulliti  par  lo  tribunal  comiKi- 
tcnt,  nvunt  do  .pouvoir  cxurcor  son  notion  on  rovendiontion.     Il  njoutait  qu'il 
nvuit  centre  Ic8  h<5riticrM  dest^poux  Lesn^o  uno  roclamation  au  chiffrodo  SfOO.OO 
\mr  soins  do  dernidro  lualadic,  fruifl  do  in«Jd/oin«  ;  frais  fun^<r^irosV  rentes  8«|. 
Kneurinloj.,  impotH  Conciers,  ontrotiono'dt  rtf^arations  des  butini(»t!i,i  quo  oetto 
rdcluinntloD  lui  doujwit  uu  droit  do  r^JttfJion  Hur  lea  propriotSijiyuudiquoos 
ju8«|u'A  CO  qu'ollo  fC^ajdo  ;  cnfin  il  aoutonait  qu'il  n'dtuit  quo  d«Jpolit(uro,'K<5runt 
et  adniinistrateur  dcsHdens  revundi(|U^«,  qu'il  n'oa  avail  jamaiH  eu  qu'unp  dotca- 
tiou  precuiro  ct  nou  uno  possossi*^  aniiao  ilomini  ct  qu'cn  oonN<S(|uenoe,  il  ue 
pouvait  etre  souiuis  qu'a  I'uction  en  rcdditidn  dc  compto  aveo  lc8  privilei^os,  let 
droits  ct  les  ovantngos^  dc  tout  rendant  compte.         '     .  " 

La  dcniandcrosse  aoutonait  do  son  ootd  (|uo  la  donation  du  16  ootobro  1850,  " 
faitc  S0U8  reinpire  doruncicn  droit  n'uvait  eu  auoun  cflfct;  que  les  contrats  A 
cetto  <5poque  n'dtaient  pas  dcs  luoyens  d'ncqudrir  la  propriijte,  qu'ils  produisuicnt 
sculenjont  un  jus  ad  rein  ot  non  pas  un  jus  in  re;  que  la  tradition  eeulo,  fuito  en 
veriu  d'un  juste  titre  pouvait  alora  transmettro  la  propridt6  des  chtJSes;  quo  la 
donation  du  16  octolfre  1850,  n'avait  jamais  ote  accompagn^o  do  tradition, 
,  P"«-ce  qiie  lo  douateuretaitrestd  en  possession  des  biens  donndi  aprds  conirae 

avant  la  donatioii ';  qu'iln'^  avait  p'as'eu  tradition  par  vote  fehite,  lo  donatcur 
ayant  continue  apVos  la  (lonation  4  possdder  ii  titre  de  propridtairo ;  le  caraoiore 
distinctif  do  la  tradition  parvoie  feinte,  disnit-elle,  c'est  que  lo  donataire  posside 
a  titre  d'usufruit,  do  loycr.de  preoaire,  ou  do  constitut,  c'ost-A-dire,  h  des  titros 
,  incompatibles  aveo   la  propridt6.     Le   donatcur  doit   alors   reoonnaitro  qu'il 

pos^de  pour  »utrui.     Dans  le  caa  aotuel  il  n'y  a  dans  le<jontrat  auouno  clause 
par  laquello  lo  donataire  se  rdserve  la  possession.     II  s'^tait  bien  r^sorvd  le  droit 
d'habitcr  ^p  commun  atec  lo  donataire;  mais  il  be  s'est  pas  contontd  de  cela ; 
>  il  n'a  p^  seulement  habits  en  KJdmmun,  il  a  cultivd  los  terrains,  peryu  lea  revonus 
Idea  biens  donnas,  paye  les  inpoU  fonciers,  habits  la  mabon  seat,  fait  tous  les 
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.cto.  .1  u„  proprWulf      II  .  fi.it  tout  col.  .d  mn  nom.  «,„.  q„'k„cun«  cUu«, 

Tivl  ''''■'''''•''■'''''''"''  "*-^^^''*  ^^^^''•'*  ^'"•"»™« 

Kio«r,l,  tr.l.ft  Jo.  iX.nMlon-.  art.  807  otSOfl,  „a  il  dU  :  "  l  d„'„,tion  n4i  ,K,i„t 
do  force  contro  lc«  h<«ritior.  «t  k-«  ord„„oior..lu  ,lon«tour.  <,.**„||„'„,  p<,rtriout,^ 
•K...«rq«t.«OH««„.,cll,«  .luno  v<$ri.nblo  donatio,,  o..tr«vi(-.  faito  .ai„  fr,u,|o  ot 
•  «on»  d^Mmm,nt,  durant  I.  vie  du  donatour,  qui  oon.i.U,  p*rtiouliKron,«at  dan, 
lo  doHm,iHHO.n«nt  aotuel  do  l«  propridt^  d«  la  oh..so  donndo."  loi  l«  d.>n«fur  no 
sitait  pv.  do  fait  d<?pouill<J  do  In  propri<5.d  do  la  oho^  doHndo.  S.,Ma  ,louto  lo 
central  rivdiail  bion  Cintention,  la  volontd  du  donalour  do  ho  ddp.,uillor  do  I. 
propndtd,  ,1  d<iol«r«it  w,  de«.aiHir  ot  .aiair  lo  donatairo,  il  no  m  rdwrvait  r.u'un 
droit  d  habitation  ;  maJH  la  loi  nnoiouno  no  «o  oontontait  pa»  do  ootto  volonUJ 
ello  (ixigeait  I'octo,  lo  fait.  ' 

•  Aln«  In  trodition  par  voio  do  la  cI,iuho  do  JdiiaiMno-HaiHiiJ^oontonuo  dann  le 
contrnt,  n  .Jtait  valablo  qu'autant  qiy,  loa  partic  no  faiwiont  rion  danala'.uit. 
qui  fat  oontraire  A  ootto  qlau^o,  oar,  si  nonobntant  ootto  oIhuio,  lo  donatairo 
iouffrait  quo  lo  donatour  deiueurflt  par  la  Nuito  on  po-wom-ion  do  U  ohbao  donnAo 
lo  donation  dtait  nulle.  Pothior,do»  Donation.  entrovifr,8mo\rol.  Kdit.BuKiio.' 
pogo  375,  no.  74.  "      ' 

II  no  pouvait  fltro  qu^jstion  doJa  tradition  «ymboliquo  attondu  quo  lo^donatouf 
n  nvait  jai^ais  livr^  sea  titrcB  do  propridtd  i,  la  ohow  doiindo. 

Quant  Ala  trodition  lomjo!  m„nu3  olio  n'ovok  pu  6galomont  avoir  liou  puiwiuo 
Ic  donatcur  ova.t  continue  A  po«,ddor  lo»  bions  donndi  aprfii  oomnio  avant  la 
donotion.  Lorsquo  los  outeurH  discnt  qu'il  suffi-oit  d'onibraasor  do  Voeil  une 
dtcnduo  do  terrain  pour  on  prendro  posseauion,  ils  n'ontendaiont  oortainomont 
pas  diro  quo  la  trodition  s'opdraitainsi,  alora  que  lo  donatour  rostait  en  poasosHion 
des  biens  donnda ;  ossurdmont  non  ;  mais  cola  voulait  diro  quo  lo  donatcur  oyant 
abandonnd  1^  poasoasion,  ayant  doartd  tous  lea  ob-staoloa  A  la  priae  do  poasoaaion 
du  donatoirc,  la  tradition  a'operajt  en  favour  do  ce  dornior,  par  la  aoule  oontom- 
piation  du  bout  d'uno  tour,  du  terrain  donnd.  S'il  en  cftt  dtd  autreinont  il 
aurait  fullu  diro  que  la  tradition,  dont  on  avait  fait  une  condition  csaontielle  do 
la  validitd  dea  donations,  avait  lieu  par  lo  aoul  offet  du  contrat,  par  le  concoun 
dc  la  volenti  des  parties.  En  cffot  il  cttt  dt^  alors  impoasible  do  auppoaer  un  oaa 
oii  cetto  tradition  n'cftt  pas  eu  lieu,  s'il  ettt  suiS  do  rcgardcr  lea  biona  donne^ 
pour  en  opdrcr  la  tradition. 

Sur  lo  second  Dioyen,  ello  soutenait  que  la  doctrine  et  la  jurisprudence  on t 
toujoura  dtd  d'accord  A  declarer  que  lo  ddtcntcur  prdcairo  no  pout  Her  contesta- 
tion au  uierite  sur  Taction  pdtitoire. 

Potbicr,  Domoine  do  Propridtd,  No.  292 ;  Rapports  JAdioiairoa  do  Qudbec,  vol. 
6  page  13,  Lawlor  vs.  Cuuchon  et  ol. 

Mackat,  J.  The  iplointiflF  hos  succeeded  in  the  Court  below  in  an  action 
Ft'«ory,  and  the  defendont  complains.  Two  pieces  of  land  are  claimed  by  the 
plaintiff;  the  first  is  of  one  arpent  in  ftbnt  by  like  depth,  at  St.  Antoine,  with 
buildfnpsj^the  second  is  a  quarter  of^aarpont  front,  by  twenty-fivo  arponta  in 
depth,  also  with  buildings.    The.plaintiB  claima  as  r^rcwntin^  all  the  threo 
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oMIOi^i  irlM>  «m•li•rvivil•^  \vh.m.  J.'Hut.  t«n\0o  .li.tti  In  1877.  llo  «m  pbin- 
•  in  «  fijilu-r,  uikI  loft  by  will  (Iiomi  hmU  to  \\U  ohiMmn  who  would  bii  alivo  •! 
hid  ilvrfdi.  'I'll.-  ihnUrntion  olmru<i»  ihl'iiiilitiit  with  Imvli^  .ui«ur|i<)(l  |H)vi»'»wlon 
of  tlifl  luiiiU  from  thi>  titiii)  of  th«'  lioath  of  J.  |l.  Lcmiixit.  * 

Th«  dirfniliuit  plcaiU  a  </4/''N*<r  ijiM^jmil  m  /nit,    a«oniM|ianyintt   it   with 

four    pKiH  of  nnw    niultor.      fly  thin    ho    |>IuimIii  thut    thtt    r>lniiiliri"«titl8  in 

mt   pcrlid,  for  .1.  li.    L..Nn>rii  MX  a  mt  .Ioi«'|ih  Hurviving  liiui  ;  ihntyy  U, 

Lcdniro  anii    liia   wife   im»o   Jow^i^Ii,  by  iloiinlioii,    thona  IiiimU  on    iho^Uth 

Ootolior,  Ih.lO;    thut  it  U  fuU  4ha(  tlio' ili-fuml  int  haa  wiiod   tUe^>rnf,rUl4 

of    tho    liiiiilii   rt'fcrroti   tit;     on   tho  |(|htriiry,     llmt    hf   han    nIhoo  tin-  ilniith 

of  Jean  Htp.  lifdiimi  only  oontiiiui'il  trt  ow'upy   ti  tpi-f  j,fi,;ilf,;  ailijiiiiii«lcring 

.'  tho  landH  an  duriufr  tli<>  liJ\itinmof  J«>an  llnptiMio;  that  duriiiK  hin  adniini'^irttlion 

ho  h«N  received  and  pnid  out  nionica,  hut  thut  lili  oi:|K<iiditurt!it  jiavfi  I'xotodid 

hill  recoipti*,  of  all  whiol»>  ho  im  rondy  to  render  an  necount  */  ifui  ih  il,„ii,  iind 

piirtiouhirly  to  tho  irni*  hirllint  of  imw  Hiiptisto  nud  IiIm  wife,  for  mIioui  tho 

defendant  U  continuing  to  oduiini«tcr,  ho  layn.    Ho  doca  not  aok  for  n  juilumunt 

deeloring  hini  entitled  to  retiii<i   thu  litnda  ;  he  dm-H  not  ntk  to  Ini  pui  lioi»  th 

i;ni$,.     Ho  (JooH  not  nuniv  thn|0  for  whou*  he  in  lulniiuiittvrinjx  prccnriouHly.   lie 

■  pnltH  for  tho  dianiiNHid  of  the  action,  with  costM^ 

Ordinarily  in  nclions  petitory  tho-defondant  ploiid-«  nenund  Maue;  aoniotlnioa 

ho  oonteMB  and  elnimn  the  pro|>erty   adversely  to   plaintiff ;  xoniotinies  dmrn  not 

.affect  any  ownership  hut  aNlcH  to  Iw  put  out  of  the  cnuse,  alloniiig  hif«  po.^Mwiou 

to  bo  merely  precarious,  and  nnniing  th«!  peri^on  for  or  uudor  whom  ho  i.-  hold- 

ifjr.     Not  mi  haa  tho  defeiidiiiii  pleudcil. 

Tho  plaintiff  made  a  ujotion  to  Iravo  all  tho  H|i«>oinl  niatror  in  tho  ik/'innv  ftt 
/(lit  Hiruck  out  as  irregular,  a  it(l'iUKe  en /nil  heinif  a  negative  plea,  not  affirma- 
tivo  ua  hero.  The  motion  wai  held  to  ho  improper  procedure.  When,  later, 
the  plaint  iff  answdred  the  iU/ihih-  ,u  fait  nn  hIio  did,  by  a  long  upecinl  anxwor, 
jtcrhapa  oho  did  Mffong  again,  (."^eo  vol.  ti  (iueboo  L.  U.,  page  i:^.)  Tho 
Court  below  haa  been  comiwllod,  up.m  t*io  pleadinga  as  formulated,  to  find  that 
one  Joseph  Lcsngc,  brother  of  the  plaintiff,  once  lived  and  has  not  been  proved  , 
dead  ;  that  therefore,  it  may  bo  sold  that.!.  Hte.  Lesage  left  four  children  .-.urviving 
him,  and  not  irieroly  thrdo,  as  "plaintiff  fey  her  declaration  alleged.  It  also  finds 
that  tho  donation  was  made  to  Joseph  as  alleged,  but  that  it  was  never  really 
followed  by  tradition  or  any  taking  of  possotsiou  by  Joseph  ;  but  that,  on  tho 
contrary,  tho  donors  have  always  ainco  boon  in  posses.sion  and  Joseph  ab.sont 
frqai  the  country,  and  that  defendant  is  rotiining  tho  property  without  any  riglk 
Treating  Joseph  as  ro-U<fiihiire  for  one-fourth,  it  pronounces  for  plaintiff  for  less 
than  she  asks;-^that  is,  it  adjudges  plaintiff  to  be  owner  ftfr  three-quurlcrs  of 
Ijje  lands  in  cfucstion,  and  tlio  defendant  is  ordered  to  <|uit. 

All  the  equities,  aud  the  law  too,  are  on  tho  side  of  tho  plain'tiff.  The  defend- 
ant writes  Iiimself  down  in  his  own  deposition  as  a  bad  iind  of  usurper.  On 
tho  death  of  Jean  Baptisto,  who  mrvivcd  his  wifoj  the  defendant  oaiao  to  Mont- 
real and  oohsulted  a  lawyer,  who  advised  him' to  take  possession  of  those  lauds,, 
ani}  therefore  he  did  take  possession,' J>e  says.  When  pleading  he  does  nofc^ - 
oMim  to  be  holding  for  himself,  or  as  owper,  nor  doc?  he  say  fof  whom  he  holds. 
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He  Mimiti  bj  hit  dtpMlllM  Ml  yowiwlDn  f^  Imt«  bMn  iMh  thai  it  li  M«n  lor. 

tkm.  .  ■  ^- 

II  niiiy  h«  «a<l<«.i  fur«lier  in  eonnection  With  lliin  ilanil  of  lionalion,  unburitfT 

_  bjf  111.-  .Ii<fi.n.l«nt,  tlmt  it  *m  ori«i<)t,  h(>u««l^il<i  rurnituro,  oattio,  un.l«t  ainrgM 

'  <iuiti»  oncrruw  nml  onlliitK  '"«■  datio*   bikI  outlnyn  by  JompU,  ynar  l»y   ye«r, 

monlli  by  month,  in  fuvi.r  of  hi«  flilhAr  nti<l  motlmr ;  ho  WM  to  bouMt  and  ftw«i 

\\»m,  ,i.  «>„  orilinnif,  wnrrn,  nurw  and  dotbn  lli«in,  nml,  on  Ihair  dflath*.  hatf 

Ihein;  hut  hci  aliiiONl  iiiiiiimliitl«>iy  nliiiixiono.)  lli.mi,   luaviri)^  nil  in  tlmjr  poMoa- 

lion  iiiPlcriy  ai  inforrt  ;  h.)  |,,ft  for  ilio  Htutiw,  niwl  in   tlio  .•iglitoon  yonra  bgforo 

tbia  Kiiir  bi*  had  not  a|MiMt  more  tlyin  a  fi-w  iluy»»  in  Cnnailo,  on  •  viait;  pro»ioua 

•0  wliicb  tinin  lio  had  brnn  alm.'4ii.  font  ioo^  torni  of  yoiifii.  Tho  dofundant  aoya 

(but  Jowpb  ioft  iliia  .wunlry  lor  tho  (tr-t  limu  tbirlyfoiir  yonr.  hko,  and,  nooord- 

ing  «o  lii^  boliflf,  \wn  b«cn  <ii>nd  twolvo  ymrn.     U  Niioh  a  dcfondnnt  fuvor.ibio  ? 

Tim  ('oiirt  liolow  cvidontly  iliou^bt  not,  ami   wo  aoo   oo  amm  to^ dialurb  ita 

Jud^MIHIlt. 


frMl'Immnw.  _, 


PAPtNUAtrrJ.— La  dmnandoTo'-ao  aUd^iio  fiiro  Id^utniro  A  tftro  anireraol  el       7 
ecwioniiniio  dc  w«  C'»-I(<i<«lair.««  t\  titro  unlvi-rttol  do  dewx  iniuioulilim  don't  io 
tcMaUMir  <<ei.it  en  poMt««Mon  tin  nioinont  du  Mon  ddct^-*  dopuia  pliia  do  tronto  ana. 

Kill!  iirouvo  qu'on  cffot  Hon  \t^rQ  ot  nn  miito  itniont  eu  ponHOnaion  de  fiwttf 
dopuia  pluH  do  fnn^o  ana  i»v«nt*lour  dtlcis,  dca  (ioux  iatniouliloH.  ( 

Lo  d«?(undour  no  ao  dit  pii!<ni6inoon  poa.-ei«aion  anhiw  iloinini,  mtiia  d(Jtcntour\ 
pr^cjiiro  il  titro  do  d^ipoNltnirc,  ti'adminixtratcnr  ou  lio  frt^nint. 

II  no  r<<cluino  pait  do  droit  do  rvUciitiou  pour  attr^d  dn  paiomont  do  aon 
conifito. 

II  HO  (roiitonto  do  nior  lo  rlroit  do  la  dornandorcM*).  Kilo  ^tnblitaon  droit  u  la 
po«ic.«ition  dea  |  doa  iuinicubloa ;  poawiiion  qu'avuiont  aoa  uutoura  qu  niAniout  do 
.lour  <l6ci'H.  ■  - 

liui,  ao  dit  poatosaour  pr<<o.iire,  copon.lant  il  no  ho  oontonto  pas  do  dcmander 
A  otro  uiis  liora  do  ciuh*;,  on  indiquant  colui  au  noni  do  <|ui  i|  cxeroorait  ctetto 
jwascMion  A  titro  prdctiiro,  maia  il  dcninndo  lo  renvoi  do  I'ltction.  II  doninUo 
plualiuo  aea  prdmiaaoa  no  i'autoriajuft  i^  demandor  (Pothior,  Domaioo  do  Pro- 
pritftd,  NflUn  292  et  fluivanta).  "" 

liC  d*<fondeufc.cn  demandant  lo  renvoi  do  Taction  etcn  no  acdiaant  que  d^tcn- 
Icur  prdcairo,  cxcipo  du  droit  d'autrui. 

Le  (l«5rondour  no  ao  prt^tend  pus  en  posscsaion  comnic  rcprtjiwntant  du  don^tnirc, 
dont  n  produit  la  donation;  il  p'alltiguo  cottc  donation  que  pour  fairo  vdir  que 
la-propri(5t<5  n'appartiont  ^aa  &  la  demanderoase,  or  il  no  prouvc  paa/qu|o  Je  ,. 
donataire  ait  jiimaia  ^td  on  possession  rjSollo  et  actuello  dcs  imnioublca  ilonb^a. 
'  Avce  In  tradition  feinte  ou  symholique,  nui  est  la  aeulo  prouvdo,  il  fall^it  qli'il 
n'y  cat,  pus  d'ucte  oonlraire  tl  cctto  truditiffn  fictivo  ;  or  ici  il  y'a  dcs  aoUs  obn- 
traircs  <io  la  part  doa  donateura;  ils  ddcliirent  par  Tacto  so  dessaisir  do  tout,  «x- 
ceptd  du  droit  d'babiter  lu  maison,  et  do^  ce  moment  ils  continuent,  non  pas 
d'babiter  soulcmont  lalniiison,  muis  ils  cultivont  romplaceuiont  et  I'autre  iniiiiou- 
blo  d'un  quart  d'arpcnt  do  Inrgo  aur  trcnto'arpents  de  profondcur ;  co  qui  6tait 
diroctomont  contrairo  a  la  clause  dc  tradition  feinte.  ^      * 

liO  ddfendeur  controdit  son  plaidoyer,  il  pretend  fitro    en  posscasion  avant  la 
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v- 


«w  Zl° Zt  """•  '""".'u " l"  """■*«"»»  1"i  •■inlent.  cnlr.  tout  p««. 

eye  m,8  ho™  de  cause  en  denon^ant  celui^au  nom  de  qui  et  pourquoi  il  poss^de 
.  av.c  «cs  qunl..^.,  residence  nfin  que  Inaction  puisse  fitre  dirigde^onr     d^n  er 

.        CO  que  le  defcndeur  n'a  pas  fuii;  >"nire  ce  aermer, 

_    II  peut  etro  eon Jan.n^A  pajer  les  frais  de  sa  tem^ritd,  il  n'a  pas droilde  eon- 
,         ressj  peut  rccevoir  1  ordro  do  mettre  en  cause  son  to-proprietaire  "  . 

'    celul  tTnTT^f "'""'"  P"*^'°'*  ^'  poursuivreea.apiel  les  droits  do 
,    ceiui  d^nt  II  no  pretend  pas  mCme  6tre  le  reprdsentant  T'' 

Quant  Uuilejugeraent  no  Hnteresse  qu'en  aWnt  qa'iHe  eondamneA'pa^^^^^^ 

C8fra.sc  qu'Urenyoiesaeontestation;orsaeontestatio\.s^  ' 

.     lademandeetauevide™™ent  mat  fondle  ear  elle  d.passait  k  niesu  Jde  ,on  ^ 

S-st ';!        '' '" ''""'' ""  '"'*'  ^  --^--»^»  a- 

■^Peut^il  apHer  quant  au  fm^  ,:Jfon.  il  avoue  qu'il  ne  tient  pas  lo  fonds 
pour  UH«  me.  II  „e  peut  deuiaMeM-appel  pour  un' autre ;  la  loi  n'e  lui  donna 
ns  ce  droit,  son  Ingpr^ptIon  en  r<5vision  doit  done  Stre  renvoyde  avec  d^pens. 

r>^D„;7  ^     1.    /.  ^     .  Jugenient  confirme. 

PeBellefemUe  db  Bonin,  avocats  do  la  demanderesse. 

,      ^«^^/«^  <£-iVo^rt«,  avocats  du  d«Sfendeur. 

(JA.  B.)         '!  .  ■' 
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SUPERIOR  COURT,  1882. 

DISTRICT  OF- IBERVILLE,  19  APRIL,  1882. 


■«'  . 


•      .  (^orarn  Chagnon,  »[. 

The  MercHants  Bank  of  Canada  vs.  Edward Macdonald  U  al. 


and  George  I 


mitjield,  Opposant,  and  The  Merchants  Bank  of  Canada,  Contestaqt 

t^ii  !r    ..  ■    l  *""  *  *>»«hirge  of  the  first  enddrier  whfch  h»d  the  effect  of 

__        wHe,4ng  the  Butaequent  endorl»  ftom  ittWIlty  to  the  B«k  fprthTbala^e. 

Per.Curiam.— II  s'agit  d'une  opposition  afin  d'annulerffaite  par  I'an  des  66- 
fendeurs,  savoir,  par  le  nomm^  George  Whitfleld,  demandant  la  nullity"  de  la' 
"°'«]«P'-«JjaH^EgHgI^nqnedeftJMarchftDdacontwlm-mv«rtu 


rendu  par  la  Cour  d'Appel  le  23  septembre  1881,  r^formont  un  jugement  rendu        I        4he  said  Geoi 


-J 


SirPERIOfi  COURT,  1883. 


219 


Micdonald 
et  al. 


jjj)ar  la  Cour  8up6ri«rare  le  ler  Bcptcmbre  1879,  et  demandant  de  plus  qu'il  soit  ^•"'o^2;;«J;*"'« 
'ddju^^  quo  oc  jiigeqicnt  Boit  d^plard  avoir  6i6  obtenu  en  fraude  dea  droits  ajprs       cmmOtt 
acquis  de  I'opposant.  ' 

L'opponant  pretend  par  son  opposition  qu'il  son  insu  et  dans  le  oours  dc  I'ins- 
tance  dans  laquello  Ic  jugcmont  du.23  scptenibre  1881,  aurait  M  ainsi  rendu, 
Edvard  Maodonald,  prenii«r  endosscur  sur  les  billets  poursuivis  dans  tello»ins- 
tuncc,  durait  moyennant  certains  transports  de  cr6imce  et  certaincs  obligations, 
obtenu  dek  B^nque,  dcmundcresse,  quittance  et  ddcharge  de  toute  sa  dette 
vis-a-vis  d'ellc,  se  niontant  a  la  somiue  dc  S62,832,  cette  dernierc  somnie  coni- 
prenant  cello  de  $23,009.66  fuisant  I'objct  du  dit  jugement  du  23  snptembre 
1881,  et,  dit  I'opposant  par  son  opposition,  la  Bunque  a^ant  d^cbargd  le  nonimd 
Macdonald,  jc  me  trouve  par  le  i'lit  niSuie,  d<(cbnrg^,  attendu  ma  qualit($  d'cn* 
dossour  subsequent  au  dit  Macdonald,  sur  ces  billets,  quulit^  qui,  en  loi, 
iittendu  IVdre  des  endosscnieiis  sur  ces  billets,  uie  fuit  caution  dutdit  Macdo- 
n:ild,  et  rend  ce  dernier  debittur  principal  vis-d-vis  de  inoi. 
'  \^  La  Sanque  contestc  ropj^sition,  et  pretend  que  par  I'acte  uuquel  reft^rc  Top-  , 
position  de  I'opposant,  elle  u'a  jaiuaifiacquitt^  Alacdoaald  en  la  inunicre  ct  forme 
iilldgu^e,  mais  qu'ello  s'est  reserve  por  cet  acte  irfit  recours  contre  le  nomm^ 
George  Whitfield,  I'opposant,  etqu'clle  vurnit  sti^ul^  dans  cet  acte  qu'clle'ne^'^' 
garantirait  en  aucune  mani^re  Mucdonald  contre  les  reclamations  que  pourrait 
luifaire  I'opposant,  a  raison  deTexercice  du  recours  jqu'elle  s'tftait  reserve >!ontre 
-ce  derniOT.'"  /    ■        ■  ,  --  ,  ■  ■  T     '       ,''■■••      :  '  "'■■<.; 

~  Les  parties  admettent  qu'en  effet  Macdonald,  premier  endosse^r,  doit  eire, 
considere  debiteur  principal  vis-a-vis  de  I'endosseiir  subseqiient,  I'opposant,  sur 
kquel  la  loi  ne  ferait  alors  reposer  que  la  quulite  de  caution  ;  mais  la  demande- 
resse  pretend  qu'attendu  les  reserves  inserees  dans  <!et  acte  et  ci-dessus  mention- 
uees,  I'opposant   ne  peut  se  pr^valoir   de  cette  pretendue   ddchai^e   pour  se, 

'  soustraire  4  sa  responsabilite  oomme  endosseur  vis-^-vis  de  la  Banque.  \ 

Ila^  a  aucun  doute  qu'en  principe  general,  le  cautionnement  constitue  une 
obliganon  accessoire  k  une  obligation  principale,  et  que  le  paiement  ou  la  remise 

~  de  I'obligation  prineipalc  a  I'effet  legal  de  ddcbar^er  racccssoire,  c'est-d-dire  le 
k     •  oautiohnemeDt.   Dans  lecas  actuel,  I'uotedu  12  oci;obre  1878,  fait  entre  la  Bant 
que  et  Macdonald,  participe  du  paiement,  de  la  dation  en  paiement  et  dc  la  - 
remise.  ,  >,     ■ 

S'il  y  avait  en  paiemeiit  de  la  dette  enti^rc,  aucune  difficulte  ne  pourrait  s'eU' ' 
Tcr  dans  la  oausei-car  le  paiement  sans  aucun  doute  aurait  du  profiter  Hi  la  cau- 
tion;  mais  cet  acte  du  12  ootobre  1878,  n'est  qu'un  compromisou  concordat, 
amiable  fait  entre  la  Banque  et  le  uomme  Macdonald,  ce  dernier  ddbiteur  de 
la.  Banque  pour  la  somme  que  je  meutiodnais  tout  a  I'H^ure,  savoir,  ccUe  de 
$62,832.     La  Banque  aurait  cleolar44>ar  cet  acte- avoir  re^'u  de  Macdonald  cei[- 

tains  transpotts  de  pirts  de  Banque  et  billets,  moyennant  quoi,  elle  aurait  / 

deoharge  lb  dit  Macdonald  dans  les  termes  suivanti :  "  And  in  consideration  of 
the  premises  and^upon  payment  of  the  sum  of  twelve  thousand  dollars  and  in- 
terest as  aforesaid,  the  said  Bank  will  accept  discharge  of  all  its  claims  against 


? 


-.8' 

( 

■ 

I  said  Edward 


-the  date  hereof. 


Teserving^tts  recourse  again 
4he  said  George  Whitfield,  for  the  said  suiii  of  twenty  three  thousand  dollars 
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'^'Ban'k'il}'"'"""^  inJercst,  ond  against  all  other  parties  liable  to  it,  upon  any  other  portion  of 
fanautt  ..^,  the  itiJtbicdnoss  of  the  said  Kdward  C.  Macdonald  to  the  Haid  Bank,  the  said 
MaHonaid    Bank  however  not  in  any  respect,  guaranteeing  tho  said  Edward  C.  Macdonald 
Bfrainst  any  claim  which  may  be  made  by  the  said  George  WhitBeld  or  by  any 
other  parties  to  any  of  the  negotiable  paper  held  by  the  said  Bank  upon  the  said 
Edward  C.  Macdonald,  by  reason  of  the  exercise  by  the  said  Bank  of  tho  re- 
course hereby  reserved."     Lcs  yaleurs  ainsi  transportccs  sont  mentionnoes  dans 
I'opposition  comme  valant  environ  $35,000,  et  la  Banque  par  sa  contestation  do 
I'opposition  lcs  estime  A  pas  plus  836,000  ;  dans  tous  les  cas,  elles  valaient 
moins(|ue  la  detto^entiere  constatee  dans  I'acte,  de  tout  le  niontant  de  la  detto 
oautiounoe  par  I'opposant,  savoir,  de  la  somme  de  $23,009.66,  puisque  par  I'acte, 
la  Banque  ne  reserve  le  droit  d'en  collector  le  paiemcnt  do' I'opposant,  et  declare 
"^  P"**  vouloirgarantir  JIacdonald  des  poursuites  ou  reclamations  que  le  recours 
de  la  Banque  contre  I'opposant  pyurrait  faire  naitrc  centre  lui,  le  djt  Macdonald. 

L'opposant  declare  dans  son  opposition  que  cettedettede  $23,009.66  dtait,de  I 
la  dctte  entiere  de  $62,832,  celje  qui;«;tait  la  plus  on«5reu80  et  la  plus  ancien'ne, 
et  que  par  consequent  le  paicnient  fait  devait  s'imputer  d'abord  sur  cetto  dette  • 
il  u'y  a  pas  de  prcuve  qu'clle  fOit  la  plus  ancienne,  et  quand  meme  elle  eQt  dft  etre 
eonsid^rde  oomine  etant  la  plus  onereuse,  le  fait  que  la  Banque  s'dtait  rdservt^  le 
droit  de  la  collecter  de  I'opposant  sujot  aux  reclamations  de  ce  dernier  pour 

indeniniKS  contre  JMacdonard,  ddmontro  que  les  parties  ji  cet  acte  ont  cntenduet 
sont  convenues  que  telle  ne  devrait  pas  etre  rimputation. 

Done  paiement  n'ayant  pas  M  fajt  par  Macdonald  de  la  dette  entiere,  la  dis- 
charge donnde  par  la  Banque  n  ^aqdonald  quant  u  ces  $23,009.66  partieiperait 
de  la  remise  ou  de  quelque  chose  d'analogue. 

Or  nous  pntrpns  ici  dans  le  vif  de  la  question  ;  nul  doute,  comme  je  le  disais 
:  tout  a  I'heure,  que  la  remise  faite  au  debiteur  prinpipal  libere  la  caution  ;  tous  les 

auteurs  sont  unam>e8  sur  ce  point;  mals  y  a-t-il  eu,  dans  le  cas  actuel,  remise 
r^elle  a  Macdonald  de  la  dette  constatee  dans  cet  a'cto  du  12  octobre  1878  ;  il  ne 
s'agit  suivant  moi  qk  4,'iflterprdter  cct  acte,  et  de  voir  quelle  a  et4  I'intcntion 
des  parties,  en  stipuWnt  la  d^charge  eno^qucstion  au  profit  de  Macdonald. 

Par  cet  acte  du  l2^octobre  1878,  ^Banque  dit  d'abord  qu'elle  decharge  Mac- 
donald, mais  ensuite,  jelle  dlt  rj.u'e!le&e  reserve  son  recours  contre  I'endosseur  qui 
lui  est  subsequent  podr  les  «23,00i)|56,  ci  elle  stipule  en  mem$  temps  que  la 
decharge  qu'elle  donnj  a  Ma<j^on)i]^pour  cette  somme  de  823,009.66,  ne  dcvra 
pas  cmpecher  que  3Ia(|donald,  sur  loursuite  faite  centre  lui  par  I'opposant,  en 
remboursemcnt  ou  indenmite,  dcvra  rembourser  I'opposant;  sans  que  cette  Id- 
charge  aiten  aucune  m\ni6re  la  siaf/Tfioation  que  la  Banque  sera  tenue  de  la  faire 
valoir  en  w  favent,  Quej)eut  doncfitre  cette  ddcharge,  si' la  Banque  n'cst  nulle- 
ment  obligee  de  I'entmenir  ni  vis-il-vis  do  I'oppofiaut,  ni  vis-a-vis  de  Macdonald,  ' 
sur  les  poursuites  on  garaiitie  des  deux,  ,  .   .  , 

Si  on  devait  considdierxset  acte  comme  co« tenant  une  remiM  reelle,  U  faudraid 
done  dire  que  cette  prdtcndue  remise  consisterait  dans  I'arrangement  suivant: 
Je  vous  remets,  a  vous,  ddbiteur  principal,  votre  dette,  mais  je  me  r&erye  lo^droit 
ii£_Xfimmcr  cctte-jatam^-dfttta-dw-v^ti^cBtttionj-etrconniirTotre  cautioTr-Bnrig 
demande  que  je  vais  lui  faire  |fcyotre  dette,  va  revenir  centre  vous  pour  vou» 
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obligor  de  la  payer  en  votre  quality  de  garant.  la  remise  que  jo  dis  vous  donner  tuo  Mere,.,...; 
par  le  pr<5«en.e8,  n  en  sera  pas  une  alor»;  jo  no  serai  pas  oblige  de  la  faire  valoir  •      ""^aa"^ 


vous  devrez,  comme  garant  de  I'opposant,  payer  la  somme  demand^e 

Ou  y  a-t-.l  la  une  remise  ?  Macdonald  accepte  par  I'acte  n.«me  la  condition 
do  ne  pouvoir  se  serv.r  db  oette  pritendue  remise.  «le  no  pouvoir  I'oppo^er  :  il 
accepte.  dans  sa  convention  aveo  la  Banque,  I'obligation  de  garantie  qu-elle  lui 
impose  et  qu.  lu.  .ucombe  d'aiUeurs  de  par  la  loi  vis4.vis  de  sa  caution  lUnJ. 

ni!"rT/r''"  ^^e"r«ntie  n'a-t-elle%a8  I'effct  de  ddtruire  qu  nuUificr  la 

lendue  dfobarge  I'acte  pourvoit  que  ce  d<5biteur  liberd  restera  oblig^  de  kL 
bourser  ou  i  la  Banque  ou  i  la  caution,  cette  meme  dette  pour  laquelle  la  cau- 
tion  prdtend  avoir  eu  libdration.  -^  *     . 

Je  comprends  que  cette  pr^tendue  d^chai^e  n'a  pas  eu  dans  I'intention  des 
parties  d  autre  signification  que  celle-ci :  la  Banque  avait  nn  recours  6gal  et  soli- 
daire  centre  Macdonald  et  centre  Topposant,  elle  pouvait  poursuivre  I'opposant 
Mul,  et  colleoter  de  lui,  sans  6tre  oblige  d'en  donner  raison  a  Macdonald,  Mao- 
donaid  pr^tendant  proboblemcnt  que  les  rapports  qui  existaient  entre  lui  Macdo 
nald  et  1  opposant  n'etaient  pas  les  rapports  ordinaires  d'endo^Sfe^ir  a  endosseur' 
e  que.  par  coD«?quent,  il  n'etait  pas  oblig^ de  garantir  I'opposant  commel'aurait 
6t^  un  •endcsseur  ordinaire ;  et  alors  pour  ^viter  le  ehoix,  que  la  Banque"  auraif 
pa  faire  de  lui.  Macdonald,  pour  recevoir  Taction,  il  aurait  dans  ses  conventions 
avec  la  Banque,  obtenu  que  cette  derniere  ne  le  poursuivit  pas,  ou  ne  lui  fit  pas 
«toande  de  sa  cr^ance,  mais  s'adressfit  4  I'opposant,  lui,  Macdonald,  s'engageant 
m  pas  consid^rer  cette  pr^tendue  d^chai^e  c«^me  une  remis'e  devan^  dans  sa 
Dfflure  donner  lieu  a  garantie  centre  la  Banque,  mais  s'engageant  au  conffaire 
8ur  Ics  poursuites  «Je  I'opposant  centre  lui,  u  faire  raison  de  cette Ineme  dette  a 
Ja  Uanque  elleuneme,  ou  4^  I'opposant  comme  indemnitd,  si  lui,  Macdonald. 
farllissait  dans  ses  moyens  Ift^d^fense  centre  I'opposant. 

Or  cette  pr^tendue  ddchtfrge  telle  que  modifi^e  par  la  convention,  n'est  pas  la 
remisft  dont  cntendent  parler  notre  code  et  les  commentateurs  du  droit  francais 
lorsqu  lis  disent  que  la  remis^  faite  au  debitcur  principal  libero  la  caution.        ' 

K.en  n'empeoht  que  les  Arties  4  un  acte  expliquent  Icur  intention  par  ceV 
acte,  et  ne  fassent  des  convintions  entre  ellcs,  relfichant  les  liens,  dont"  la  loi 
pcurruu  autremeiit  les  entourer;  or,  c'est  cc  que  les  parties  ont  fait  dans  ce 
cas-ci.  ' 

P«r  I'acte  en  question,  Macdonald  estobligfe  de  faire  valoir  la  dette  pour  laquelle 
^  a  obtenu  une  prdtendue  d^c^arge ;  il  ne  pourra  opposer  sa  pr^tendue  remise  a  la 
JJanque  sur  la  d«Snonciation  que>urra  lui  faire  I'opposant  des  poursuiteg  faites 
par  la  Banque  contrc  ce  dernier;  ilest  oblige,  par  convention  avec  la  Banque 
sans^garantie  de  la  part  de  cette  derniere,  d'indemniser  et  garantir  I'opposant, 
61  r(?ellement  4  raison  des  rapports  qui  existent  entre  cur,  I'opposant  doit  8tre 
con«d^r^  eomme  la  caulion  de  Macdonald  ;  done,  la  Banque  n'a  point  fait  remise 
ae  la  dette,  done  I'obligation  principale  ayant  ^t<?  Con vrn.ie devoir  to^jnn'r.  rn«t.r 
-Wbouf,  pourlTcas  de  la  garantie  ^donner -par -Mak»nald  k  IWposant,  I'obliga- 
tionaccessoirer^serv^en'apaspu  s'^teifldre.     *^  » 
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Kn  fiupposant  que  I'opposint,  oyant  pay*  la  Banque,  idolamcrait  do  Maodon- 
aid  conimo  Mubrogd  Idgalonient  A  la  Banque,  Macdonald  no  pourrait  non  plus 
Maojionaw  oppoHor  u  ToppoHaiit  coinu.e  subrof;<5,  la  prtHenduo  dccharge  en  question,  car  la 
convention  faitc  par  I'aote  ontre  iMacdonnId  et  la  Banque,  est  que  Macdonald 
sera  tenu  de  rdpohdro  aus  demaudea  et  reclamations  de  I'opposant,  sans  garantie 
dc  la  part  dc  la  Banque.  •    * 

D'oii,  8uivant  moi,  cette  pr«<tcnduc  dccharge  ne  nuisant  en  men  aux  rccours  et 
rdclamutions  'de  I'opposant  contre  Macdonald,  et  nc  pouvant  pas  nieme  etre 
opposde  par  Macdonald  a  la  tfanque  sur  les  .poursuites  que  pourrait  faire  cettc 
dcrniire  contre  lopposanf  ct  colics  fiiites  par  I'opposant  contre. Macdonald,  nc 
feut  avoir  jjteint  robligati<».«Jc  I'opposant  ddrivant?  de  son  endossenient. 

Etjp  trouve  cette  doctrine  enoncde  dandles  auteurs,  Pothier,  constat  de 
Change,  Ed:  Bugnct,  p.  556,  No.  178.-  ''Lorsque  la  remiie  faite  parle  pro- 
pci^taire  de  la  lettre  de  chatige  «■  racw/>rc«r,  n'cst  qu'une  'decharge  porsonncllc 
dc  sonrohligation,  il  faut  distinguer  si  I'acceptcur  avait  rc^u  du  tiretir  les  fon* 
pourlRsquitterJa  lettre  de  change,  et  (ju'en  consequence  il  mt  tenu  de  garantir 
le  tir^ur  des  poursirites^ui  seraient  faites  contre  luii  k  d<Sfaut  de'paieiaent  de  la 
little  de  change,  en  ce .caHa,  remjse  faito  h  I'accepteur  op^rerait  I*  liberation  du 
tircur  ct  des  endosscurs,  parce^'^utrement  il  n«  jouirait  pas  de  Id  remise  qui~ 
lui  a  it6  accordie  ;mai6  si  le  ,tireur  n^awiit  pas  remis  a  I'accepteur  les  fondsqu'il 
devait  lui  reiikettre,  pour  I'acquittement  JBr-i^lettre  de  change,  en  ce  cas,  la 
-temise  que  le'propridtairc  de  la  lettre  dc»  change Vapcorde  A  racctpteur  depuis 
le  prot^,  n'opere  pas  la  liberation  du  tircur,  et  n'empiehw^as  le  proprietaire  de 
la  lettre  de- .change  de  former  contre  lui,  pour  le  total,  son^^ion  quia^t^ 
.ouverte  par  le  ^mm, puree  qu' en  ce  cas,  cette  action  ne peul  rejaillircsttJtre  Vac-  .♦ 
cepttur,  h  tireur  qui  ne  laia  pas  fourni  les  fonds  n'ayant  pas  en  ce^citSyje 
recours  centre  lui;  •  .        /^-^ 

Mais  en  iVn  ou  I'autre  cas,  la  rci^se  accordee  4  Vdccepteur  opore  la  libera- 
tion des  endosseurs,  parce  qu'en  I'un  et  I'autre  cas,  soit  que  les  fonds  aien^  ete 
remis  ou  non  a  PaQcepteur,  les  endosseurs  doivent  itre  acquittts  par  raHcepieur, 
n'y  ayant  que  le  tireur  qut  soil  oblige  de  remettre  les  fonds  4  I'accepteur.  C'est 
pour^uoi,  en  I'un  et  I'autre  cas,  le  proprietaire  de  la  lettre  dc  change  ne  peut 
HI  tenter  ses  actions  contre  les  endosseurs, />arcc  que  ces  actions  levant  rejaillir 
contre  I'accepteur,  celui-ci  ne  jouirait  pas  de  la  remise  qui  luij Ite  fdite." 

Or,  dans  le  cas  actuel,  il  est  specialemeat  stipule  dans  Taote  du  12  ootobre 
1878,  que  Macdonald  devra  faire  tafre  les  reclamations  de  I'opposant,  et  qu> 
cette  fin,  il  no  jouira  pas  dp  la  pretendue  decharge  qui  lui  a  ite  fwte: . 

La  raisoii  qui  d'apr^s  Pothier  doit  operer  la'  liberation  des  endosseurs  ou 
du  tireur,  dans  le  cas  de  remise,  n'existe  done  pas  ici.  ' 

Pothier  enonce  la  mgme  doctrine,  quant  4  la  remise  fuite  an  tireur  ou  tk  on 
.endosseuf,  aux  Nos.  180-181-182.  -     - ,      -  :        ,       ,     J"  ■  ■  :  - 

"  Si,"  dit-il,  au  No.  182,  "  la  lettre  de  change  n'a  p^s ete  fournie  au  proprietaire 
de  la  lettre  par  le  tireur,  mais  par  un  endosseur,  la  decharge  quclc  proprietaire 
de  la  lettre  accorde  au  tireur,  opere  la  lih<^ratifln  dffl  ^ndQaaeurH,  mrnmtem^tk 
Jtreurtfe  jouirait  pea  de  la  remise  qui  lui  <t  iti /aite,  puisque  let  dmanM 
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•ndolmurt  rfjailliraient  conlr^  hi.  qui  eat  <«juTi'e  Moroii«nt« 


qui  teraieut  donnies  confreki 
ile  let  acquitter.'* 

P  0.  Bill,  p.  301.  "Buk  if  Ihe  holder  of  a  bill  compound  with  the  «o- 


cep  oli,  or  other  party,  without  thd  assent  of  the  drawer  or  other  subsequent  parties, 
h^thcrebj  releases  them  from  th^r  liabilities,  if  they  h^d  effecta  in  the  hands  of 
the  acceptor  or  prior  endorser  ;  fo\  there  is  a  material  distinction  between  takinR 
asuin  of  money  in  part  ,atU/ac(io\^/a  iM,t,  a»in  thecmofa  dividend,nui 
I  .  '"""l  '  T  '"  safsfnetior.  of  such  Wbt  where  the  party  has  an  option  to  re/u,e 
If  Im  thfmtheMe,  as  where  ho  comWunds  with  the  acceptor,  and  thereby  de- 
I      pm«  )^lLother  partie,  to  the  bill  of  he  right  of  resorting  to  him." 

Dansii^oas  iwtfuel.  il  yagit  aussi  d'une  composition  «miablo  avec  uno  des" 

parties  au  bUlet,  mais  I'acte  lui-mSmo  pourvoit  i  ce  que  la  partie  avec  qui  la 

tniD«.ot.on  a  eu  lieu  d«vra  regler  les  reclamations  de  ses  endosseurs  subsdquents : 

Livdoctnnede  Pothier  que  j'ai  rapportA.  plus  haut,  se  trouve  dnoncde  4  peu 

.  prds  textueHement  dans  Pardessus,  Traitd  du  central  do  Change,  p.  340  et  341  • 

La  raison  de  la  liberation  du  tireur  et  des  endosseurs,  consiste  en  ce  quautremeni 

accepteur  ou  le  tireur  nejouirait  pasde  Vavantagede  larem,e  quileur  aurait 

maite,puisqueles  demandes  en  garantie,  dit  Pardessm,  fomxiei  c^re  le 

tireur  ou  Us  endosseurs,  suivant  le  ca,,,  rejaitlirait  centre  Vaccipteur  on  le 

tireur  fjm  serait  tern  dtiles  acguitter." 

Or,  ioi,  il  est  specialement  pourrta  que  Macdonald  ne  devra  pas  profiler  vis-A- 
^s  de  Upposant,  son  endosseur  subsequent,  de  la  prdtendue  ddcharge  qui  lui 

«  pf/T  ?'"  ''"'''  ^'  Change,  vol.  1,  p.  M6,  dnonce  la  mfime  doctrine  • 

Jiffel  de  la  remise  yuanrd /'ac<je;><cT/r. 
Par  I'acceplation,  le  tire  s'est  reconnu  debiteur  de  la  lettre ;  les  tireurs  ou  en- 
do^urs  n  arnvent  qu'apros  lui  dans  I'ordre  des  obliges  du  porteur,  et  seulement 
>r^cfe  garantie ;  si  le  proprietaire  lui  accorde  remise  volontaire  de  sa  dette 
cjUe^mise  hbdre  au^si  les  tireurs  et  endosseurs,  par  deux  potifs ;  le  premier 
.cest  qua  swmt^rticle  1287'du  code  de  commerce,  la  remise  od  ddcharge  con. 
ve»t.o.m.pne  accor^.^u  debiteur  pri&ipal  libere  les  cautions;  le  second,  c'est 
que  s,  les  cautions  n'etaidnt^asliberecs.  elles  r^urseraient  le  proprieta  re  cV 
^rMeraxentsur^  Vaccepteur,  quine  ressentiraiTpas  ainsiles  bien/aits  d^lcT' 
frr  iS^c'"'  "  t  ^?'""*"'  '*  la  c^yention ;  il  est  convenu  par  I'acte  du  12 
octobre  1878  que  Macdonald  ne  ressentirapascebienfait  vis-a-vis  do  la  caution  ) 
f.  518,      « La  remise  volontairement  consentle  c^  favour  de  I'un  des  endos- 
«urs  n  et|,nt  pas  la  crtauce  derivant  de  la  lettre  de  chartgc  A  I'^gard  des  accep- 
teajr^ur  ou  ^ndossours  antdrieurs.     Pour  sayoir  quel*  endoSspurs  sont  tenus   ' 
po#^u.t.«8,  il  sttffit  de  verifier  dans  quel  ordre  ils  figurent  sur  la  lettre  de 
change.     Les  end(?s^,ir8  posterieurs.  an  ftft^r^  sonf  tonus  pour  quittes ;  car  Si^b 
P^rtev  pou/ait^conserv^r  ses  droits  centre  eux,  h  Uut  tour  ij,  reviendraient 
m^eleurs  cidants,.et  feravent  rej^illir  sur  eux  I'attague  dont  ils  seraient 
lobjet    (orici,  o'estcea^ueionapourvu.)  ♦ 
Byles  on  Bills,  p.  380,  m.\i1 ;  "A  release  t^  th. 
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on  i^ins,  p.  d»0,  W.  2.47  ;   "A  release  ..  .H.  „.U. ...  .:- 

tlie  endorsers;  but  tfit  alpwars  on  the  ftce  of  the  deed  that  S  wo.Se 
mt  intention  of  the'^partif^^hat  tKa  others  should  be  held  liable.  thi» 
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'''''»HiTor'' '"***"''""  "iy '^<'«»''"^^  by  .lisrcfranUng  the  form  of  the  deed  and 

Caiiiula       conRtruijii!  the  release  as  a  covenant  not  to  sue.  " 

„  .  Ixi'i,'\id0  a  non-8euleni(>ntHl'intcntion  cxprinit^e  que  I'oppo.mint  rcstorait  res- 
p^hsabfo.  ninis  il  y  a  aussi  ezprcHsion  Jan-i  I'aote  du  fait  que  Miicdoijald  ne  pro- ' 
fitcrait  point  vis-ii-vii;  do  I'opposunt  clo  la  preteudne  ddcliar;;o  qui  lui  dfait 
accord»5c.  '     .  .  ,        ' 

La  jurisprudence  an;:liti'<e  iinus  fournit  d(!s  instance*  oif  il  a  vt6  ddcidd  qu'uo 
crdancior  pouvait  fairo  remise  au  d(5l»itt'Ur  principal  ctsfi  rdscrvcr  un  rccours 
cffectif  eontfc  la  caution.  >ans  ](»  oonsenteiiient  di;  ccttc  dernuVii'.  ^le  croi.s  hicn 
que  CCS  decisions  nc  sont  piMU-etro  p:is  en  accord  avec  les  princi|ies  dc  notre  droit 
ou  du  droif  fianytis ;  car,»si  roolienient,  il  y  a  eu  remise  au  dobitcur  principal 
cc  dprnicr  poursuivi  eu  jrarantic  par  la  caution,  pourrait  a.  son  tour,  poursuivrc 
en  marantic  le  crdancier  qui  a  fait  la  remise,  ct  I'action  du  cmdaOcier  contrc  la 
.caution  tombcrnit  alors  d'elle;nic'me.  Ccttc  reserve  des  tjroits  du  cr«atieio);' 
centre  hi  caution,  lorsquc  oo  crt'aucicr  aurait'fait  rqmiso  de  |a  dotte  au  dobi^eur 
principal,  o|](5rcrait'une  veritable  contradiction,  et,  aucunc  importance  no  dcvpt 
.etrcjittacbde  k  unc  telle  rt'sorve  dans  une'  circonstance  pareillfi,  la  caution  «'cd 
Bcrait  pas^TnDi«»al£gluir"(5e. 

Et  c'est  cc  que  LaurcnTPvOir-'SSy-.j^^S,  No.  287.  exprime  en  ces  ternics 
"  Dans  la  uiomc  aflFairo,  il  s'ost  pr<5sent(S  une**BnUftdifBculte  qui  a  donn<S  lieu  a 
un  nouveau  pourvoi.  Lc  deniahileur  admcttait  avec 'Tarrat^^ue  nous  venons 
d'analyser,  que  la  remise  resjiltant  d'un  conc^dat  amiable  libere  ler^autTons, 
mais  il  soutenait  que  cc  principe  ne  rcccvait  pas  d'application  au  cas'oii  Ifts  crdan- 
ciers  n'avaient  consent!  la  remise  que  s'bus  la  reserve  de  Icurs  droits  contre.les 
cautio;is.     De  IA,,la"qucstion  dc  savoir  si  une  pareille  reserve  est  valable." 

"  L'article  1285  lc  permct/aux  co-oblig<5s  splidaircs  ;  pourquoi  ne  serait-elle  paa. 
permise  i  I'^jiard  des  caut^n^^?  La  cour  dc  cassation  n'a  j)as  admrs  cette  doc- 
trine; clle  a  jugd  que  reticle  12B5  n'e.st  applicabjcyqu'atfx  dcbiteurs  solidaircs; 
» le  cautionnement  reste  souinis  au  pri;icipc  que  I'srecessoire  suit  le  principal ;  il 
impliquc  don&<«ontradioti6n  qu&  lc  cr<Sancicr  renonce  sV'une  partic  de 'ses  droits 
centre  lc  d^biteur  principal!  en  .se  Wr<Sflervant  cot^tjre  )a  caution  ;  ce  terait/ime 
remise  d'une  inain  et  la  retinr  de\rautre,  pniHqnAla  caution,  ohligie  de  payer, 
auruit  }hi  recourscontre  k  dibiteltrjmncipal." 

Maia  dans  le  cas  actuel,  il  y  iT  plus  qii'une»rdscrve  des  droits  du  crdancier 
<5ontre  la  caution ;  il  y  a  la  stipulation  a  I'cflFet  quexce  d«Sbitcur  prdtendu  lib^rf 
n'en  devM  pas  nioins  rcQibours^r  ct  ttidcmniser  la  pautioD. 


'\ 


i 


C'est  un  cassspdcialjCt  Laurent  citV^ufi  cas  analogue  jug<$  devant  la  couf 
^rleuns^et  Qik  la  caution  u'a'pu  opposcHa  remise  a^eo  avantagc.       , 

oir  No.  288  meme  folume :  "  II  se  pent  cepehddtit  que  la  remise  cons^ntie 
Tolontairenicnt  par  up  crdancier  a  son  ddbtteur  ne  libdre  pas  les  cautions,  et  que 
la  reserve  que  le  cr^ancicr  a  faite  de  ses  droits  C(uitr(^  la  caution  soit  valable. 
Gela  arrive  quand  les  conventions  des  parties  int6reai<eef\  8(Mivegiijltient  les  droits 
dc  la  aiufion,  Voici  le  cas  qui  s'cst  prdsent^  devant  la  cour  d'UrUans:  \  Une 
-  mnison-de  banque,  crdmcidre  p^r  flulte  d'UM  oav6riai>d  d«  «r4clflpesutt9ini«er 
Jusqu'a^oneurrencfe  d'une  aomme  de  12,500  frano,  s'arrangea  avec  soi\  ^ebiteur. 

■  ■---■',    -   -'.  -■     y    ' 
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Pur^uitodo  cetto  conveution,  le  ^rd^td  so  Iib«Srnit  moyoiinarii  lo  pnlemont  do  ti.o  Moroimnu 
1«,(»00  fraucs,  d'une  soiuiuc  biiMi  uIuh  cousiddrablo  (ju'il  devoit  li  la  Biinquo.  "'""■"' 

"En  donnant  (|uitKinoe  nu  d<?IWteur,  Ics  banf|uicr»  sMtiiiont  cxpro8s6incnt 
rdwrve  lo  droit  do  pour|uivro  les  cautions  pour  lo  surplus  do  lour  cr^anco  ;  ct  ila 
avaient^tipul6cnp^utr(>,qu«le-d<5bitour  do  pourrait  (.us  oppowjr  |^>  reilii'so  ()ui 
lui  otait  fa'ite,  daoM  lo  oad  oA  la  caution  paierait  la  dotte  et  sorait  8ubro<,'<$o  par  le 
,  cr6iincier.  Lu  caution,  pourauivie  par  les  crtfanciers,  opposa.  lu  r(*mo  qu'ils 
avaient  accord<So  au  d»5biteur.  Cetto  difcnsfr  fut  rejett^o  en  premiOro  instance  ot 
eo  appcl.  L»  cour  dit  qiMs  la  reserve  do  lours  droits,  faito  par  les  ordanoiors, 
^tait  licito,  pareequ'ollo  ^n'ognr^ait  audunoinont  la  position  do  la  caution^  ni  k 
l'<S!rard  du  d6biteur,  ni  a  Ngarddu  c/<».««c«V/;>e(Bla  rtSsultait  d$  la  clause  portant 
qu'on  oas'.de  puioinent  ^aar  la  caution,  le  dibiieur  ne  pourrait  pas  hi  oppoier 
la  remise;  done,  uialgrd  la  remise,  la  caution  conscrvait  tous  sea  'droits  centre  lo 
ddbiteur.  En  dt'finitive,  lawmise  n'avait  d'effet  ((u'eotrc  le  crdancier  et  le  debi- 
teur,  et  dans  ces  torines,  on  n'eu  pouvait  oontester  lu^  validity." 

lei,  la  stipdlotion  n'est  pas  tout-a-fait  la  mCmo,  niais  elle  a  lu  niCtne  significa- 
tion, car,  11  est  parfaitoinent  stipule  dans  Tacte/ims  laBmquo,  nonobstant  eettft 
pretenduo  ddcliarpe,  iie  garantirait  pas  Mijbdpiiald  contre  les  rt'clainations  do 
Whitfield,  or  o'etnit  lui  dire  que  si  les  cautioris  etaicnt.troublde?  par  la  Banque, 
lajrdtendue  remise  no  corapterait  pour  rien,  et  ne  pourrait  lui  Ctre  opposde. 
'  Q4ie  la  poursuite  infent^fe  par  la  caution  contre  le  pr&ddent  enisseur,  le  f&t 
en  vcrtu  du  m,.ndat  ticite,  suppose  etro  intcrvonu,  do  par  la'  loi;',entro  ces  en- 
dosseurs,  ou  a  tifrc  do  subroge,  subrogation  q-ic  la  loi  crec  d'ellc-iueiij#,  la  clause 
de  Tactodoiit  il  est  question  oblige  toujou'rs  MacdonftM,  le  prdcddcnt  endosseur, 
a  garantir  Whitfield,  I'endosseur  subsiJquent,  rendant  par  la  la  pr<S'teudue  remise 
iniffectivo,  ot  en  consAiuence  comment  Topposant,  qui  n'uurait  perdu  aucuns  do 
SC8  droits  contre  son  garant,  I'endosseur  prdc6dent,  pouraij-il  dans  unc  poreille 
circonstance,  rdclaraer  I'extinetion  de  sa  propre  obligation.  V 

Comme  je  le  disais  tout  k  I'hcure,  les  rappdrts  tle»  prdc<5dent8  angHiis  conticn- 
neut  jjlusicurs  ddcisipns,  A  l'effefq«e  la  simple  reserve'  des.  droits^di^  creancicr 
coiUre  la  caution,  dans  h  Ods  de  remise  de  la  dette  au  d<;bitour  principM,  suffit 
poui\obliger  la  caution,  et  les  tribunaux  ont  donn^  lu  ruison  do  lettr  d^oision ; 

Voir  .Mfeeson  &  Welsby's  reports  vol.  16,  p.  135,  Kearsly  vs.  Cole.  B. 
Parke.  ,"We  do  not  mean  to  iatimnte  any  doubt  asto  the  efiFect  of  a  reserVe  of 
remedies  without  the  consent  of  the  surety,  and  the  cases  are  numerous  that  it 
preycnO.  thts  discharge  of  a  sTirety  which  could  otherwise  bo  the  result  of  a  com- 
position with,  or  giving  time  to  a  debtor  by  a  binding  instrument^  and  the  re- 
servo  of  remedies  has  that  effect  upon  this  jprinciple,  first,  that  it  tebuts  the  im- 
plication  that  the  surety  ^as  meant  to  be  discharged',  which  is  one  of  the  reacxftis 
why  the  surety  is  ordinarily  exonerate^  by  such  a  transaction,  aud  secondly, 
ibSTif  presents  the T/srA««©/M«^«ur«/ya^iVi#<  thh  debtor,  being  impaired,  thl 
injury  to  such  rights  being  the  other-  reoson;  for  the  rfeitor  cannot  complain  If 
the  instant  afterwards  the  surety  enforces  those  rights  against  hm,  and  his 
Jsoaaea/thai.  th<^-«r«iitorHBbalH»ve  rwotthte  agairist  tlw  miranf  ta  ivmr^U^Aur^ 
consent  thai  the  surely  shall  have  recourse  against  J^im."  -         '  ■ 
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II  CHt  i\  rcmarqucr  quo  co  sont  li\  en  effet  prcoifidmout  los  raixons  dnnhdoa  par 
la  cour  (I'OrldanH  dans  I'instunco  rnpportojo  par  Laurent ;  iiiaiH  en  Hupposant  que 
la  doctrine  nicntionn<$o  dn«H  ce  pr^c^dcnt  an^^laia  no  scraic  pas  pnrtuituuient  en 
accord  aveo  la  dootrino  du  Droit  franyiiix,  noun  avona  ici  h  conflcutcment  entrc 
le  crdunoior  et  le  ddbiteur  pr^tondu  iibijrd,  ii  I'effct  quo  sa  reniioc  no  pourra  iJtre 
oppot-do  ni  ou  cr<$anoier  p\  ii  la  caution,  lontqu'il  g'ugira  do  rdpondro  h,  la  dciuando 
d'indeninit(^  ou  aux  r^olamation.s  do  cctto  dernidre..  ^ 

L'artiolo  1959  do  notru  oodo  dit  bien  quo  la  caution  est  ddohnrgde,  lorsqne  la 
subrogation  aux  droits,  hypothoqucs  ot  privileges  du  or6anoi<ir,  no  |)cut  plus  jMr 
k/ait  de  ce  crianciir,  8'op<$rcr  en  favour  do  la  caution,^^ 
■  Or.  dans  lo  cas  aotuel,  le  oreancicr  n'u  laissd  pdrir  au^uns  droits,  privileges  On 
hypotlidques  attaches  ii  la  orL^ance  ;  s'il  en  cOt  laised  p<$rir,  tous  les  coiuuientateun 
de  cet  article  sont  d'opinion  quo  le  criancier  uo  devrait  en  souffrir^que  jusqu'ilt 
conourrcnce  des  droits,  privildgcs  ou  hypoth6ques  pcrdus  par  son' fait.  Cet 
article  no^^crderait  done  pas  une  decharge  absolue  pour  la  caution,  dans  le  cas  oii 
..  t«ille  subrogation  no  pourrait  Ctro  entiorc. 

Dans  le  oas  actuci,  les  recoura  contre  Macdonald  sont  cncorclcs  memos  qu'iU^ 
ont  dtd  do  tous  temps,  o'cst-a-diro  qu'il  n'y  a  toujours  ovi.  que  la  rcsponsabilitd 
personuclle  do  Macdonald;  et  par  la  clause  dent  11  est  question,  nullifiant  pour 
ainsi  dire  la  prdtendue  remise  pour  lo  cos  dcla  idemando  do  rembounsenient  do  la 
caution,  I'opposanit  no  so  trouve  avoir  rien  perdu  par  le  fait  du  creancicr. 

En  payant  lui-mSme  la  Bauquo,  attendu  lo  reoours  quWIlo  s'est  rdservd  centre, 
lui,  I'opposant  pourrait  so  prdsenter  devant  Macdonald  4  titre  de  subrog^  k'gale- 
ment,  et  la  clause  on  question  culuverait  u  Macdonald  le  pouvoir  de  lui  opposcr 
la  remise. 

II  n'ya  aucun  douto  qUe,  conformdment  a  Tarticle  1960,  I'acceptation  volon- 
taire  que  le  cr<5ancier  a  fait  d'un  humeuble  ou  d'uo^jt quelconquc  en  paiement  . 
de  la  dette  prinoipale,  d^charge  la  oautiojj,  mais  illa^(}ue  TeflFet  ou  rimmeuble 
Boit  don ne  en  paiement  de  la  dette.  '.      \       ", 

Ici,  les  transports  de  valeurs  ont  dt^  donnds  en  paicDient  de  partio  de  la  dette, 
I'autre  partie  n'ayant  pas  dtd  payde,  et  la  caut^<)n  ne  pout  que  s'appuyer  sur 
une  remise  pour'^demander  d'etre  ddchargde  de  <ifette  dorniere  partie. 

Marcade,  9e  volume,  du  cautionnement,r<f».  2f^f,  dit  bien  que  les  exceptions  de 
compensation,  de  paiement,  de  novation,  ^'femise,  etc.,  peuvent"  Stre  invoquees 
par  la  caution  aetionnee,  eteignent  etvandantissent^a  dette,  et  que  cea  c^septions 
loriqu'elleS  sont  acquiset  an  dibiteur  principal  soi^  foicement  acquises  a  la  cau- 
tion, et  que  le  ordanoier  no  peut  faire  de  conventiji>i^,  ayant  pour  objet  d'ecarter 
ces  exceptions  ou  d'y  renonccr.  .       i  .        ' 

Mais  diCDs  le  cas  actuef)  rexceptiop'de  remise  «!»  jamais  dtd-acquise  au  ddbi- 

teur  prinoipal  qu'avco  toutes  les  modifications  meintipDndes  a  I'aote  da  12  ooto- 

bre  1878 ;  il  n'y  a  jamais  eu  avec  le  dibiteur,  apre$  que  t exception  de  remise  a 

■  6ti  acquise  au  dibiteur  principal,  de  cob ventioo  k  lieffet  d'doarter  oette  exception, 

ou  d'y  renoncer.      "  ^ ,  ,  " 

Les  modifieatiopjs  apporteea  a  la  remise  fooi' partie  ^e  la  femise  eHe-mSme ; 
■flUeB-fimt-pattia  .du  mfimo  acta  4|uLl'acccrdey-«t  par  oonseyiga^cetie^ 


remise  doit  n^oessairement  ea  subirles  coDditions;  or,  la  condition  c'est  que 
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cotto  priteridue  romiao  rt^«  wra  pan  uno  vis-A-vi*  do  kflaution,  qui  domandora  ■"'«  Merci„„„ 


son  tcniboUrHoment,  ou  (^amt  rdolamntions  oontro  Id^Mteiir. 

Les  autros  paMnRcs  daiMnroadd,  qai  ont  M  oiu<s,  p.  218  ct  220,  ct  oil  I'uu- 
tonr  dit  que  la  remise  oatJlm^  in  novation,  ontrainent  lalibdratlon  den  cnution«, 
malgrt  la  rdsorvo  faite  pilrlj  jjrtaDoier  do  son  droit  contro  olios,  doivont  aus^i 
subir  la  loi  do  la  convention 4  roflot  que  la  d^ohargc  dponde  no  couiptora  pour 
ncn  vm-A-vis  deb  cation,  friisant  808  rdolaniations. 

Par  oette  oonvonti^  io  d/6it  do  la  caution  rosto  intact,  t«nt  pour  lo  oaa  oil  ello 
lurait  poursuivi  .fen  f^tw,*,  on  vertu  du  mandat  cen8<5  6tro  intervonu  cntri  ouz 
<|u'd  titro  do  crdaDoietsutroKe.     Dana  I'ud  ot  Tautro  cas,  Ib-d^bitcur  no  bouvait 
invoquor  sa  prdtonduo  dgchargo,  ■  «^     •. 

Do  ftit,  nou8  vojorjs  par  log  paplers  produits,  quo  i'oppoilnt  aid^A  obtenu  un 
jugomont  contro  Macdonald,  oondamnant  co  dcrnior  a  Ife  garantif  dcs  billots  en 
question.  '  f  ,  * 

Jeno  pretends  pas  n<Sanmoins  quo  I'obtcntion  do  ce  jugomont  pouWait  ompfl- 
cher  roppo.sant  d'inv6qiier  los  moyens  qu'il  alloguo  dans  >on  oppositi^^n,  s'il  y 
aait  fondd;  mais  commo  josuis  d'avisquo  Tactedu  l'3octobro  1878  ssiwegardo- 
Buffisamfticnt  les  droits  do  la  caution,  jo  ne  fafs  quo  constater  co  jugc.uert^  qui 
en  effot  dpnne  H  I'opposant  toutes  les  garantios  qu'il  a  jamais  pu  acqudrir  de^toar 
M  loj,  en  vertu  de  son  endossemont  su^jsoquont  H  celui  do  Macdonald.  \ 

Je  no  orois  pas  que  I'opposant  ait  raison  do  pr^tcndre  quo  la  Bariquo  a  ev 
I'jntention  de.fraudor  en  continuant  sa  cause  contro  Macdonald  et  I'opposant,  ot 
W^obtenant  jugcment  centre  los  deux,  quand  par  I'acte  du  12  ootnfere  1878  ello 
avait  d^cbarg6  Macdonald,  oar  cet  aote  du  12  ootobre  1878  ne'devait  dans  tous 
legjjas,  compter  comme  d^oharge  qu'a  compter  du  paioment  de  robligation  de 
»12,000,  or  cette  obligation  ne  dovonait  ^chue  que  le  12  aoftt  1881  et  le 
^ugement^  6t4  obtenu  le  23  soptemUre  1881. 

La  Balque  avait,  dans  totas  les  cas,  raison  de  continuor  sa  poursuite  jusqu'au 
paiemcnt  de  cette  somme. 

Quand  c?tto-8omme  a-t-elle  6i4  payde  ?  A-Ulle  ete  pay^o  juste'a  son  Ajheance 
le  12  ao6t  1881,  ou  plus  tardP  ;  " 

II  n'y  a  pas  do ;j)reuve  de  I'dpoque  precise  du  paioment.'  Le  paioment  a 
PQut-Stre  ^te  fait,  lorKjue  la  cause  ^tait  en  d^lib^rd,  ct  peAt-etre  meme  apres  le 
proDODc4  du  jugement.  "^ 

_  Opposition  renvoy^e  avec  ddpens. 

£.  Z.  Paradi$,  for  opposant.  ^  \ 

Tail,  Q.  a  iAtbott&  Co.),  for  contestaot.  *      ..  A^ 

(j;k.)    •    ■  .-j^   ■  ,  :    .      ■     .   ^    ■ 
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'  '  MUNTRKAL,  7th  JVLY,  lartj. 

Coram  JcTTt:,  J. 

No,  aaaa. 

Almniir  tl  al.  n.  Rttnuny, 

IICLD  :-l.  Tli»l  k  boqupM  In  •  wlU  of"  t|in  uw,  eiUoymont,  unurVui^t  anil  Inlormt  "  of  th)<  IntUirli' 
|iro|H>rty,  diirliiK  llw  llfi'tlm.'  of  Iho  ii-nal.-e,  rollowod  by  tlio  tIccUrjtIon  llitt  •fler  ih« 
,      ,  ileatli  or  Iho  ti>Rito<<  tlio  (miatrix  Rave  and  l>«<<|u<>atlH>d  to  her  (oRal  hfirt  thi<n  ll«lii||,  to  b* 

divldiNl  ainoiiK  thciii  aoc<irdlii|r  to  law,  tlio  IVm-hold  of  all  IIh>  tald  pro|i#rty,  did  not 
create  a  'ubnlltutUm,  and  that  Iho  IvgalM  wan  a  ilmplf  uaufructuary  ;  the  rl(ht  of  pro- 
fifrty  bfinx  In  tli<>  holn  from  tli<>  day  of  tlm  death  of  Min  t«<tatrhi . 
3.  That  aaiuch  unufriictary  iho  l<>Rat<'e  wai  bound  to  ulro  Mi««rlty,  etc.;  ev<>n  Iflha  wu 
a  grttt  tlt-tuhtlHulldxi;  \w  WM  alio  bound,  under  th«  olrauiiMlanoi  provWr  In  th« 
cam-,  to  rWo  upcurlty  lu  tli«  pri>prlotorit. 
-     ^  8..Tliat  Iho  fact  tHat  one  of  Iho^plalntlflli  waa  an  undlaabarnod  ln*olv*nt  under  tlio  laaol. 

viint  Aot  of  18T6  waa  not  material,  and  did  not  prevent  hitai  oaerolaitiK  hl<  rightraa  In  the 
preai'iit  oaae, 

Tlio  fucts  nnd  qucstionii  of  law  are  fully  detailed  in  the  written  judgment  of 
the  Court,  of  wliicli  the  following  is  tt  Cf^py  : 

"  La  Cour  apr^a  avoir  ciitendu  la  plaidoirio  contradiotoiro  dos  avocnti  des 
parties  sur  le  foud  du  procu.s  luu  cntro  ellc's,  prig  counaifwuuce  des  dcritura 
fditcH  pour  I'intitruction  de  Icur  ouuse,  czaDiin<$  les  pieces  ct  productions  res 
pcctivcs  dcs  dites  parties  et  Ics  aduiiHsions  donnees,  dCiuiout  ooDsidord  la 
preuvc,  et  sur  le  tout  ddlilMSr*5  : 

Consid^rant  que  les  dcniumJcurs,  nds  du  manage  de  feu  William  Almour  cf^do 
Dame  Margaret  Baiter  ulioA  Furgifson,  ont  poursuivi  lodtffendeur,  secoii^d  mari 
de  cctto  derni^rc,  Icur  m6rc,  ulldguant  eu  substance  :  ?|ue  par  son  testuucdt  eD^ 
date  du  18  de  mui  1849,  la  ditc  Margaret  Ferguson  a  l<5gu6  au  d<Sfendcur,  ion 
mari,  lu  jouissanco  et  usufruit  de  scs  bicns  lu  vie  durant  du  dit  dtSfenduur,  mais 
que  la  uuo  propri6t6  des  dits  bicns  iippartient  auz  demandours  coinme  hdritiers 
de  leur  uiore ;  que  le  dcfendcur  s'est  rendu  ooupable  d'abus  do  sa  dite  jouisaance, 
lo.  en  ne  donnant  pas  le  cautionncment  requis ;  2o.  en  no  faisant  pas  I'emploi 
des  denicrs  par  lui  rccucillis,  eteu  les  ddtouruant  au  contrairo  t^  son  profit ;  3o,  en 
voadant,  sans  droit,  les  biens  sujets  k  son  usufi-uit,  puis  en  eiii  ruoolant  le  prix 
ou  I'cniployant  en  achat  d'uutres  bicns  e^son  propre  nom  ;  4o.  enfin,  on  dilapi- 
dant  ct  ddt<kiorant  les  dits  bicns  ;  et  qu'4  raison  de  tel  abus  les  demandours 
sont  biens  fondds  a  BO  pourvoir  p6ur  faire  declarer  le  ddfondeur  dtSohQ.desoa 
droit  d'usufruit  sus-mentionntS ; 

Considdrant  que  lea  demandcurs  ont  alkSgud  en  outre,  que  lo  31  mai  1:860,  le 
d^fendeur  a  fait  faire  un  prdtendu  inventuire  des  biens  composant  l/  coniiua- 
naute  qui  a  existd  entre  lui  et  sa  dite  dpouse,  mais  que  cet  inventairo  est '  nul 
ct  irr<Sgulier,  do  m&no  qu'une  ratification  d'icelui  par  Alex.  B.  AlmoVr,  ua  des 
demandours,  en  date  du  11  juia'l869,  et  ont  conclude  plus  ilt  ce  que  oes  deuz 
aotes  soient  annul^a  et  mis  4  n^ant,  k  ce  que  le  d^fendeur  aoit  teni^  de  fe'ndre 
compte  auz  demandours  dea  Jiions  de  la  dite  Dame  Fergu^an,  d'en  faire  fuire  on 
inTentaire' ezaot,  et  enfin.a  ce  que  mfimo  si  le  dit  inventaire  n'est  pas  annuM,  U^ 
eoitfait  partite  dea  biens  de  la  succeBsion  de  la  dite  testatrice  d'aveo  oeuz  da 
d^fendeu 


Dan 


CoDsid^raQt  que  le  d^fendear  a  contest^  cette  deittande,  dUant :      "* 

lo.  Que  par'ane  aotioa  portaat  le^n^on^ro  253,  mae  entre  les  mdmes  parties 


.J 


'\ 


rJ 


SUPERIOR  COURT,  1882. 


220 


.leTnnt  ootu,  oour,  le.  m«.ne«  dntnindo.  ont  d.A  f«Ue«  oontro  lo  drffendour  «t  quo 
par  dUito  la  prdi^snto  no  naurait  fltrc  niaintonun  ;  '  ' 

Jjn-  guo  William  Altuour,  un  .loa  d«,„«,„l.,ur^  cat  on  f.illUo  ot  n'a  m,  do 
f  J.'T  do«.  or<5ano,o»,  ot  qu'on  oon«Squc„oo  II  „•«  p„  |.„„rcico  do  n,n 
Amn  ot  actiona,  loaquel.  appar.ionnont  ^  aon  ay„4|o  oomruo  roprrf«c«,aot  aoa  ort- 
onmcra,  ot  par  auito  n  'a  pna  d'aoJlon  oonlfoTo  ddfondcur 

30.  Quo  par^aon  tcatamcnt  U  dito  Pun.o  Ker^u^on  n'a  paa  MKud  la  propridtd 
do  «ca  b.en.a^,  dcmandoura.  m.la  Alouido  ncn  hdrltioraqulaorlnt  vLt  .u 
dMV.  do  «.n  «lr,  qu'iloat  inoortain  al  loa  donundcur.  aoAnt  .I„ra  lo«  UmIZ 

otr  irdrdrr  v'-  "'^^  ^"  "-"^^-- — ^-^^  -^uu  ot  .o!: :; 

40.  K„a„  quo  lo  ddfendour  n'a  vondu  do.  biona  louml.  i»on  Uaufruit  «uo 
oonfor„.*„.e„tau  pouvoirUui  donnd  par  lo  tcatamont,  o'oaU-dIro  parol  Vdo 
va.tla.aaor  lo  pay,,  ™„i,  q„e  ,«  p^i  on  .  d..J  fait  papbto  aux  hdritLTdo  I  tcJ 
tatrico,  quo  lea  aulroa  blMa  qu'il  a  ochotda  I'onfc  dL?  «r««  .    "  . 

qu-i.  oat  r«u,  qu-il  ait  dilapi'dd  loa  biona.  tt  It  .^il':     a^rdTreq^r;; 
donnorcaufon  ot  n>  duit  pa.  tonu,  dtant  grdvd  do  suba  itution  et  ?«„  .,„  " 
fr«.Uor  ot  quo  lo.,  demandour.  n'ont  paa  lo  droit  do  lui  don.a„dor  un  onut  J   ^ 

\AdjUReant  d'abord  aur%  promidre  ddfenso  du  ddfcndeur  • 
Oonaiddrant  qu'il  apport  aux   piOcoa  produltc/par  lea  partioa  au  aou.i  .n  H« 
eettopro^iiroddfonao.  quo  par  la  dcn.ando  intontdo  aouaTuTdr^  l,  i 
...ndours  ont  rdollon.ont  prin  contro  lo  ddibndour  partio  doa  ZltJuJon. 

ZI^'^T  TT''''  "'^'""'"•"'>^'  q-"t'rannul.ti6      on:  : 

fait  par  lo  ddfcndc^  des  biona  do  la  oommunautd  er.tro  lui  ofc  aon  dDourdd«Jir 

cumul  do  domandoa,  tout  on  donnant  droit  au  ddfondour  do  fo'roer  lo   doZ 

de  CO  chef  lo  renvoi  doa  autres  conoluaiiMis  do  la  dcinande  •  *lP«»«*'t 

Ma.<iC.ent  pour  autant  1.  dite  d^fonao,  ot  on  oona^quonoo  ddolaro  la  demand*   ' 

Cons^orant  que  la  faillito  du  dit  William- Alrii«iii.  ♦/».*  -      ■'^'       , 


■^ 


Almour  nlal. 

Tl. 

lUiiuMijr. 


■^ 


rdanciora  ;  que  ceuk-ci  d'aijloars  pourront  toujoUm  en  proZ  2^^^  ^ 
J^et  qyrint.r.tdua.fendeureate.^^ebon..^S^ 
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cnuw  ilu  «jo«Jli«  A  fin  •rimeuror  In  viilidiKl  .!«  la  quitUnwqul  lii'i  "ora  .loniu<.'.  lo 
end  t<cli.<.in«,  mni^  no  pout  »llor  juiiqirA  aoini»n.l.«r  Jo  renroi  pur  ot  miiiplo  ilo  li 
dininii-lf,  rciivoie  U  ilito  dcootido  cxooption  du  dAfondour  a»«H3  d<$p4ini. 

■^  Adjujfi'iiht  innintonniit  «ur  la  troi»i«'tmo  oiocptioii  du  ddfondcur  ; 

('oiiHi.li^rniit  quo  pnr  non  tout  itui'iit  on  duto  du  IR  inai  181'J,  U  dito  daiii.it 
MnrKiirot  Bii«tcr,  «/.(»»  Kornu«.n  n'«  W^uii  nu  dilo«»<iour  «)n  uiuri  quo  l'u»iiK( , 
joui«  inco,  uiiufruit  ct  rovoiiut  (tho  lue,  rnjoymmt,  uMu/ruct,  intert$l)  do  toxk 
WR  ».i.n«  «ii  vio  durant,  In  ploine  propri6l'<$  (tlio  IVoohoM)  do  aoH  dit»  biet^  do- 
vniU  tipiMirtcnir  nu  d^o.\«  du  d<'fondcnr,  A  w»  hirifmn  alora  vivanw  I      ^ 

CoiisidtTftnt  qu'on  ue  no  Hcrvnnt  quo  do*  oxprowionl  aUd-rolaWoH  la  toatntrioc 
».P  trouw  n'nvoir  paa  fornifilloniont  diapoi^  do  la  nuo  proprWt«J  do  aoa  dita  Lioiw 
poiidniit  l'uHufruitnccord<«  nu  d.5foiidour  ;  quVra  dana  lo   ailonoo  do  la  dinpohi- 

I ,  icKKinicntaireA  cct  ^Kard,  la  lui  qui  a  r<5gl^  I'ordro  dca  auccoHaiona  oonsoivo 

bion  empire,  ct  qu'on  no  aaurait  on  con»4quonco  fniro  pnascr  colto  nuo  pfopriote  , 
i  i  Lf  |„  if,io  duyhinri  de  pr^Wrcnco  nux  onfunta,  li^ritiorf  Wgitluios  »  qui  la  loi  blWf. . 

lAC'ino  I'lttiri^iue;  v  -    .    i 

Wonsidernnt  que  ai,  mx  totmes  do  Tarticlo  928  du  Coda  Civil,  lo  mot  yaufruit  || 
n'Vt  P»«  cxoluairdo  aubatlmtion  on  ccrtaina  oa»,  onllo  aaurait  n^anmoina,  dim* 
I'cilpyco,  ind^JMMles  oirconatnii^ea  oik  ae  trouvait   In  teatatrico  qu'ollo  «  voulu 
le>Sl«r  ii  «)n  conjoint  plus-  que  TuHufruit  doa  aea  biona,  ot  no  laiaaor  i.  Ms  enfant* 
qu'iBio  i'sr<5runco  sans  nuoun  droit  n^  oifactuel ;  i     ^        . 

cLiMdi'ruiit  en  coDH^quenoo  qu'nux  tormea  rfu  dit  testament  iovoqu^  lo  dt<- 
fcndoLr  ndtoit  t^u'un  ainiplo  uaufruitior  tonu  H  touteH  les  obliK»tion8  qujj  In  l<«i 
inipoi,  ct  quo  les  dcmnndcura  aont  lea  vdritablea  nu.propri6t(»ire8  do^  bions 
sujetalu  dit  usufruit  du  d^fondeur,  et  ont  comme  tela,  lo  droit  d'oxiger  raceom- 
plirtsenLt  dc9  ditoa  obligationjs,  et  h  dilaut,  do  demandor  comme  iU  [o  font  que 
Tuhufrulticr  aoit  priv<5  do  son  droit. 

Kt  nd\n<;oant  enfin  sur  la  quntrienio  ot  derniere  exception:  - 

Coiisijii-ant  q«o  '«  d<«fondeur,  n'tftant,  ain«  qu'<Stabli  ci-deasua,  <|u'uBufruilier 
des  bionLo  son  fipouso -d^c<d4c,  et  non  projvri^Uire  dos  diUi  l^jena  k  oh*rs,'e  do 
los  rtndrc  comme  il  te  pretend  erron<?ment,  il  ^tait  tenu,  comme  tel  uaufruitior, 
dedonncr,  mfeme  sans  en  fitre  requia,  caution  dc  jouir  en  bon  pdre  de  famille  ot  de 
repr^scnter  lea  bions  a  la  fin  de  aon  usufVuit,  et  que  nianmoins  il  eat  oonstatd 
par  fef.  <!eriture8  au  dossier  que  lo  dit  ddfendeur  n'a  pa»  donn^  tel  cautioone- 

niont;\  V*  '     '< 

,Oort«id^rant  qu'il  est  ^tabli  par  I'invetitaire  fait  par  le  dAfeodeur,  to  31.- 
juillet  mo,  des  biens  do  la  communaut6  ayant  exists  entre  aa  femme  et  lui,  quo 
1^  dit  d^fondeur  «  jf"?"  des  sominea  de  dcniers  considerables  provenant  tant  de 
la  vente  du  mobilier  que  des  deniers  comptants  et  des  creancea  do  1»  dito  com- 
munauUS,  y  oompris  la  part  de  sa  femme  dans  les  dites  sommea,  et  qae  le  ii- 
fendeur  n'a  pas  justifi^  avoir  fait  remploi  d'«ucune  dos  dites  aommes  ainsi  qu'il 
y  etait  tenu.'mais  qu'i!  paraft  au  contraire  avoir  fait  usage  des  dites  sommes  pour— ^ 
sea  affaires  personnelles  et  pour  des  acquisitions  en  son  propre  nom  ;  ^ 

Considirant  qu'il  eat  «tabli  en  preuve  que  le  d^fendeur  a,  sans  droit,  venda 
,t  f  ""T"^>^  ^"^  ^«'''""'  "*  ""P'*""  ^^  t"^  »°°°«"'<»  "^^  ^»  dite  dtroe  Fergugn_ 
et  notammeut  des  actions  de  la  Banque  do  Montreal,  et  de  U  Compegnie  d^ 
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ccrio  vcnto,  bion  que  fnite  nppar«niinenl  aux  tfrin«i"*ri.«»«m««»  ^ 

1'  j3:ti  rj""?'*  7'"°  ""'*"■  •"•-'» '...i.l!d«i„"^ 

0  tt  janiAU  UiRftf  lo  paya  et  quo  cion  joura  at>r«ia  il  a'^.t  f.i*  «»,„„  i 

»r  ..  p.„.  le.  prt..r  ir,.p„.bl.„.„,\„  ji,.  Won.  .uj^,. T^J/'j  fr' 

LZ  pour  rurlr   '  .         V?"  "'""»'<"'°«'»«»>t  valableaur  propri^t^    - 
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oautioniiement  ddfinitif  ci-detisut  ordonnd,  et  &  d^faut  par  lo  ddPendcur  do  don- 
Der  tel.cautionnciucnt  provisoiro,  l>ii  td  autre  cautionncmcnt  flubs^quont  aprus 
quo  la  purU  et  le  obiffre  dea  bieos  Rujots  ik  usufruit  auront  6i6  ^(^lia,  ordoniie 
ct  enjoint  que  Ics  dits  bicns  soicnt  mia  en  s^queatrc,  autoriaant  la  pcrsoiino  qut 
sera  cboisio  ou  noniiude  ii  oette  fia  par  le  juge  ou  le  tribunal,  ii  faire  proc*$dor  au 
portage  ci-desauH  ordonne  par  toutes  voles  que  do  droit ;  et  la  cour  condainnc  le 
d^fcndcur  aux  ddpens,  distraitsW  Messra.  Pagnuolo  6t  St.  J«an,  avocats  dos  dc- 
luandeurs." .  .  '      »■ 

Aa  the  exact  wording  of  the  will  is  important,  in  considering  the  ruling  of 
the  Court  on  the  question  whether  the  will  oreutcd  a  substitutioii  or  only  a  usu- 
fruct, it  is  given  as  foUov^s :  ' 

^^'  I  give  and  bequeath  unto  Mungo  Pamsay,  my  beloved  husband,  during  his 
lifetime,  the  use,  enjoyment,  usufruct,  and  interest  of  all  and  every  the  property, 
real  and  personal,  moveable  and  immoveable^  to  me  belonging,  or  in  or  to  which  I 
may  have  any  claim,  title  or  interest  at  the  time  and  hour  of  tny  death,  where- 
soever the  ^uuic  may  be  situated,  to  whatever  amount  the .  same  may  cojtae  to^ 
and  of  whatever  value  the  same  may  be,  without  any  exception  or  reservft. 

"  After  the  death  of 'my  said  husband,  I  give  and  bequeath  unto  my  legal 
heirs  then  livi'og,  to  be  divided  among  them  according  to  law,  the  freehold  of  all 
the  said  property  to  me  belonging,  and  of  which  my  said  husband  shaU  have  had 
the  use,  enjoyment,  usufruct  and  interest  during  his  lifetime  as  aforesaid. 

"  Tp  have  and  to  hold,  use,  possess  and  enjoy  the  said  use,  usufruct,  enjoyment- 
and  interest  unto  and  by  my  said  husband  during  his  lifetime  as  ^foresaid,  and 
the  said  freehold  of  all  my  said  property  unto  and  by  my.  said  le^I  heirs,  after 
the  death' of  my  said  husband,  andv^heir  heirs  and  assigns  for  ever." 


Prtgnttelo  <b  St.  Jean,  for  plaintiffs. 
Buthr  &  Cooke,  for  defendant. 

(8.B.) 


Judgment  for  piftintiffa. 
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MONTREAL,  2l8t  JANUARY,  1882.  ; 

•>  '    -■%.■       •  -  Noi.  1.  .  .■   •         ;'~'' 

•  Qoram  Johnson,  J,  ■    ■  '  *  .. 

Joseph  Davserenn,  Petitioner,  kAhmham  Bernard,  Respond,  nt.      ' 
Weld  :-l    Where  an   ..leotfon  peritlon.   under  the  Quebec  Controverted  Elections  Act   187n 

Th»hc.nnR  .a,  „,,„„  .  p,cli„,f„„j,  „|,j„j„„„  ,„  .  petiiion  oontc-ti„«  Iho 
r.(»n,  of  .member  for  the  EIm(„„1  DiMriot  of  Vc.»l,4,c  to  the  Le6i.l«i.o 
A.oscnibly  of  Quebec.  ' 

ftl  nTr'''  "^'Tk*  r*'*''"  '"♦'>«.  rr«^<*"t  c«.o,  with  a  certified  doponit.  oV 
81,000,  as  required  by  luw,  was  filed  on  the  5tl.  i„«ta„t,  and  U  alleged  that  tho\ 
cand.d..tcs  had  been  the  respondent  Bernard  and  Joseph  R.  Briilon,  the  latter 
havi„gtho  innjonty  according  to  the  reckoning  of  the  returning  oflicers  :  but 
that  on  a  recount  before  a  Judge,  Bernard  w««  found  to  have  the  greatest  num- 
ber of  legal  votes,  and  was  so  returned,  under  the  law,  to  the  Clerk  of  the  Crown 
ID  Cihancery.  , 

Then  the  petition  alleges  ngainst  the  return   of  B^^ard  a  great  number  of 
grounds  for  avoiding  the  election,  and  which  I  need  not  now  notice,  with  the 
exception  of  one  ,„  particular,  ^hich  seta  forth  that  several  deputy  returning 
oflicers  .ncorrret ly  counted  ballots  and  rejected  ballots  legally  given  for  BriUnn! 
.   and  admitted  ballots  illegally  given  for  Bernard,  so  as  to  affect  the  rcutt  inju! 
nously  to  the  former..    Then  the-petition  goes  on  to  say  that  the  election  was 
.rregularly  and  inforn.ally  conducted  in  respect  of  the  mode  of  voting  and  of 
^.ckontng  thebnilots  and  markirtg  them  in  a  way  to  make  i^  apparent  for  whom 
th,  electors  had  voted      All  this  is^charged   against  certain  deputy  returning 
officers  not  named,  with  the  exception  of  one-a  Mr.  Louis  A.  Bousquet ;  and 
he  conclusion  of  tlie  petition  is  that  the  election  may  beiivoided  b/reain  of 
the  acts  of  the  cand.datfe  and  of  his  agents,  and  also  by  reasl  of  the  illegal  acts 
and  ,rrog«lant,es   of  certain  deputy  returning  oncers  not   named,   with   the 
exception  of  one  of  them  named  Bousquet.     There  are  other  conclusions  as  to 
personal  disqualification,  both  of  the  candidate  returned  and  of  those  of  his 
F-rt.san«  who  may  be  shown  to  have  acted  corruptly  ;  and  costs  are  n.ked  against 
Bernard  only;  and  Bernard  alone  has  appeared,    and  has  made  j  preliminary 
objection,  alleging  that  the  petition  constittitei  several  persons  respondents,  i  e    " 
Bcrnar^  the  candidate  returned,  the  returning  officer,  and  the  deputy  returning 
officer,  Bousquet.     This  is  a  mistake,  both  as  regards  the  fact,  and  a*  regards 
the  law     As  to  the  fect,.there  is  not  a  word  in  the  petition  about  the  miscon- 
duct *f  the  returning  officer,  and,  as  I  have  said  already,  none  of  the  deputies 
w"r*^r"    I  f  °°°"'  "':^P^^'"^"«*>  who  is  merely  alleged  to  haveacfaed 
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askcJ;  .•mtl  he  has  neither  made  any  preliminul-y  objection,  nor  even  filed  an 
appturiince.     The  ohjeclion,  as  I  have  already  siiid,  in  uiude  by  Bernard  iilonc. 
Now  as  toiho  very  interesting  p«int  of  law  that  was  r.iised  and  discussed  so 
thoroujjhiy  by  the  learned  counsel  on  either  side,  it  was  this  :  It  was  said  that 
the  law  made  these  deputies,  respondents,  and  also  that,  as  matter  of  law,  there 
ore  as  many  petitions  as  persons  who  are  niadeTcppondents  ;  and  the  */8th  and 
29th  sections  of  the  Act  were  relied  upon  to  show  that  the  deposit  is  insuflScient, 
and  that  the  petition  should  consequently  hS  dismissed.     Now,  those  sections 
Bay,  (29)  that  whenever  an  election  petition  complains  of  the  conduct  of  a  rettwn- 
ing  or  deputy  returning  officer,  suijji  officers  shsll,  for  all  the  purposes  of  the  Act, 
except  their  replacement  by  other  respondents  under  sect.  112,  be  deemed  to  be 
respondents;  and  section  2^^Iad  already  said  that  several  persons  may  bo  made 
respondents  to  the  simie^etition,  and  their  oas^s  may,  for  the  sake  of  conve- 
nience, be  tried  at  tj)«f^nio  time  ;  and  it  added  that  "  as  regards  the  security 
required  by  sections  26  and  27,  and  for  all  other  purposes  of  this  Act,  such 
petition  shall  be  dfct  med  a  separate  petition  againpt'each  respondent."     There  is 
no  doubt  for  what  object  this  security  is  required.     Section  26  tells  us  t^hat  at 
the  presentation /6f  the  petition  the  petitioner  shall  give  security  for  the  pay- 
niont  of  all  cosW— 1st,  to  any  person  assigned  as  a  witness  on  his  behalf;  2nd, 
to  the  membe^whosc  election  or   return  is  called    in  question  ;  3rd,  to  the 
returning  or  deputy  returning  officer,  if  their  conduct  is  complained  of;  4th,  to 
tl  ('  candidate  not  elected  whose  conduct  is  complained  of. 

Section  27  says  that  the  security  shall  be  $1,000 ;  and  in  the  present  case 
such  security  has  been  iluly  given.     It  ia  clear,  therefore,  that  if  Mr.  Bousquet 
has  been  made  a  respondent  in  this  case,  tvithin  the  meaning  of  this  law,  he  has 
-an  interest  in  the  amount  of  the  secuirity  that  may  be  given ;  and  also  tnat 
if  his  conduct  is  complained  of,  within  the  meaning  of  the  law,  in  the  petition,  ■• 
he  b  to  be  deemed  a  respondent.    It  is,  perhaps,  not  equally  olear,  although  tire: 
language  used  is  that  the  amount  9f  the  security  is  to  be  $  1,000,  and  for  i^ 
costs  that  may  be  inctii^jped^  any  of  the  persons  named  (of  whom  the  deput^r; 
returning  officer  is  one,  if  hVis  complained  of)  whether  there  is  any  provision, 
for  making  the  security  larger,  fltcept  by  sections  98  and  99,  where  it  can  be  s*  i? 
ordei^ed  in  case  of  the  withdrawal  of  the  original  petitioners  and  the  substitution  ^ 
of  others.    I  expressly  decline  to '  give   any  opinion  upon  that  point,  however, 
for  reasons  which  I  will  presently  state.     I  only  observe  that  the  26th  and  27th- 
sections  may  mean  that'  thetecurity  is  to  be  given,  at  the  time  of  the  presentation 
of  the  petition,  and  that  such  security  has  been  actually  given ;  and  tbat  by 
the  exprdss  terms  of  the  section  it  is  security  for  the  payment  df  all  costs  tafour 
classes  of  persons  there  named,  and  the  third  on  the  list  of  these  persons  is  the 
deputy  returning  officer,  if  bis  conduct  is  complained  of.    But  in  reality  is  his 
conduct  complained  of  ?    He  may  be  deemed  to  be  a  re8poiident,^DO  doiibt,^aD< 
if  it  is  complained  of  ip  the  sense  of  the  law,  he  may  actually  be  a  respondent ; 
but  is  his  conduct  so  complained  of  here  ?    We  havif'seen  that  Uiere  is  nothing 
asked  for  by  the  petition  as  against  him.     What  is  he  to  respond  to  ?    Surely 
not  to  the  mere  recital  or  mention  of  his  name  as  having  failed  to  observe  the 
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dae  formalities  about  the  ballots,  without  even  alleging  anything  wilfully  unlawful, 
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^tl^llllft  "r'"f "  T"*  u '""•  Accordingly  ^c  find  .hut  fL^e 
cCe  here  o  t  7  ?""  *""''  ^'  ''"  ^""'"^  *«  "??«"•  He  does  not  even 
mde  this  objection  ask  anything  for  anybody  but  himself?  I  hold  that  if  the 
.«.  which  he  has, an  interest  to  answer,  he  is\ot  before  the  Court.  To  bo 
wSra.  '"•'  T"  ^'  '"'  W.canViy^ean  a  complaint  Lo^ 
c  cdingB.  There  .s  „o  rf.;„„„rfe  h^re  against  bin.,  6t  against  any  of  th/other 
anthL'trr  '*""•    V  '^  "''  "''''''  "*^"'"«*  o^yof  them'that  th!;     d 

t^  occurred ;  aqi  that,  I  suppose,  is  the  reason  why  there  is  no  regular  eon>. 
plaint  against   the.  deputy  returning  officers;  and    by   such   a  complaint    I 

clr  ;3  f""  "f '""^  T^'"'"^  ""'^'"« "  '^«'"  --«--  -»>^"h  -^^^^^  b 

concluded  for,  and  grantcd'or  refused  by  the  Court 
If  in  an  ordinary  caso^^alf^ozen  persons  are  suidby  a  plaintiff  not  residing 

111  r"""'  afc'^  '•"»*  *"•«'•  '"'g''*  '«>^«  "  ^eP-r't^  defence,  and 

sepame  right  to  sgMLnd  it  would  be  uudeniable  that  each  was  o  be 
deemed  a  defendant,  MM^V  „ppe„ed  or  not,  and  that  for  all  the  pur^s 
of  the  secunry  ther,  would  be  as  many  demands  as  there  would  be  defen- 
dants; but  none  of  them  could  get  security  without 'appearing  and  asking  for 
osecnH^v'KT'Vf  ""^""'""'  '^''^  respondent,  therefore,  who  is  entitled 
rr  ^'  ^^^1^'''  '"'°  '^'"  ""^-^''  <■»'•*•  The  only  respondent 
nTm  h!  \T""^  "  *'•'  ''"'"^'•^'"*  "*""'««''  Mr.  Bernard.    Wh^  he  is 

Te  tt     %"       .■■  "n"'  •"  '"'"'""•'  ^^  '"«  •"**'^«*-     T''^'^  "  «'«">y  0"ly  one 
petition  before  the  Court,  unless  there  are  several  n^spondents  in  a  position  to 

ask  that  .t  be  considered  as  several  petitions ;  and  as  regards  the  only  respondent 
before  the  Court,  the  security  required  by  law  has  been  given  ;  and  as  there  is 
no  .ther  respondent  before  the  Court  who  is  in  a  position  to  ask  for  further 
security,  and  the  present  respondent's  security  cannot  therefore  be  diminished 
he  has  no  right,  under  my  view  of  the  law,  to  have  the  petition  dismissed.  The 
prehminary  objection  of  Mr.  Bernard,  the  only  respondent  in  the  case,  is  over- 
ruled with  cotsts. 

Preliminary  objection  overruled. 
J^acoste,  Olobenskt/ &  Bisaillon,  for  petitioner.  .  '  , 

■Mercier,  Beausoleil  dh  Martineau,  for  resxtondent 


OBDierean, 
■Dd      . 
Bernard. 
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AIOX-rilEAL,  iOTii  JANUARY,  188a^ 

<:V,v,»r  ItoHicy,  C.  4,,  JIamhav,  TE88iER,.Cao88,.an<l  Baby,  Jj!       ' 

No.  l«5o.      '      .  ■  • 

■  .  •  '  •       ■  ■  ..   . 

'  ANTOINE  a  AROUAMBAULT,  et  al.", 

{iJ^endantt  in  the  Court  belowj,    ~ 
App^lants  ; 


AND 


.V 


jeanbaptistexamere,«^(^.,  :,■■■' 

'.  ■   ■       ■'.',•  ■■, 

'  '       ,    ''  .     * '     ,  (J'lai'ilifa  in  Ihe  Court  belovA 

■  -  *  ■    ."      »  *  w 

•  V  *  R«SP0NI)KNT8. 

,MELD:-Tlmtaor«litor*ho  has  inHnred  proportyhypothecated  for  the  .ecurlty  otadtbt  due  to 
hill.,  and  who  im  tM^eu  paid  In  part  l.y  therecelw  of  ll,t«  Insurance  nn-noy  from  <he  In- 

■:-:d       Sdh  ^T,""""' '."  •""'  """"*"'  '"  ''""'"  "•'■"•"'•  •"'•"-  "">"  "-•  ">«  bailee  di    ' 
.    'P         "'«'"<»«"8 'J'«J"aulum8  paid  toy  him  and  interest  the*)i^ 

Tliejml-niontapMedXioiu  (^ufHirior  Court,  Motitrcul',  Joun«on,  J.)  reJids 
as, follows: —       ,     :^    '  '  ,         ■ 

'•  Tl.e  CWrt,  hovin^  hcArd  tho  plai.rtiff  «  quuliti  and  llie  dcfendantn,  by  their 
resfMclive  counsel,  upon  the.  merits  of  this  cause,  examined  the  proceedings 
proot  of  record  and  Uie  evidence  adduced,  and  deli'beratjjd:'  ' 

'  '•  Considcripg  that  the  present  action  is  brouglit  to  reaver  «882  with  interest, 
bal  ,..,;e  due  under  an  obligation  of  the  defendants  of  the  23rd  of  February  1856* 
and  an  extension  thereof  of  tB|  2 1st  of  Noypmhfir,  1859,  duly  transferred  to  the 
Jate  John  -pratt  on  the  5th  ofbeccmfcer,  185"J,  and  said  transfer  duly  signified 
to  anttaceepted'by  the  defendant*;  t''  ° 

".Considering  that  the  defen^imts  have^pleaded  in.  effect  that  tlio  debt  so 
transferred  was  transferred' te  a  collateral  security  for  the  payment  of  the  debt 
of  Galarncau,  one  of  the  plaintiffs  e»  qualiti,  and  has  been  paid  by^the  crf<^«/; 
mid  further  that  they  have  paid  the  said  cidant,  wh^they  allege,  to  be  abusing 
his'quality  of  executor  by  bringing  this  action  •  for  .the  benefit  of  Prrtt's  sif 
fission;  ,  ,'   , 

"Considering  that  the  said  plea  is  unfounded  wd  bad,  both  oiJ  the  face  of  it 
and  under  the  proof;  and  that  the  defendants'  debtors  became  liable  to  the  full 
extent  of  the  debt  transferred,  and  the  plaintiffs  havQ  by  law  an  action  in  the 
premises  against  thedr  to  recover  the  bilance  sued  for ;  ,  ' 
"  «'  Doth  dismiss  the  said  pieajind^jj^ptioii  of  th«|lefendants,  and  adjudge  and 
coodenm  the  defcpdanj8>intly  and  severally  to  pay  and  satisfy  to  the  plaintiffs 
es  qnaUU  the  said>fi  of  $882  currency,  balance  in  principal  and  interest  re- 
maiuHig  dueler  and  in\vittue  of  the  deed  of  obligation  consented  by  the' 
defendairts^  favor  of  Paul  ML  Galarneau  and  Charles  D.  Roy,  and  executed  at 
St  iWcinthe  on  the  23r*.of  t^ebr«rary,  J856,  before  H.  B.  Blanchard,  notary- 

■^  said  sum  of  $882  the  plaii^tiffs  esqmliti  arts  entitled  to^claijn- and  recover 
the  dafcndarits  jointly  and  severally  under  and  in  virtue  of  the  said  deed 
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filed  in  this  .cause, 


T  OP  QUI.;ENS  BENCH,  1S8.': 


J.     .,    „  '  it^  ^^mdy,' inter  alia  of  the  tranbfisr  by  safd  Oalamca^  to  A.  s.  Ariw^ 

oftid  ZS"\f  "]  ^"/™"''  '*'''*'^'''  "^  ^''°°'"»'«'-'  1859 :  thp-  acceptation  ,    '^r- 
trtt^t  ^^'^^'^l^^^^'^  "••'coivod  at  St,  Hyacinthe.  the  ITtboT  Decern-  "^  °-  ^•"• 

Swm^Jj         ^f^"'^?  "'  ^""'"'"'  *•'«  23rd  of  Aprii;i872,  before  P.  ii:ii  .     ^ 
Norma«dea«  and  h.s  colleague,  notaties.  and  the  nomination  by  v'A  Oularnefu         '    * 

traL  ir  "?;f '?'""^™  apdtf oseph  Barsajou  as  executors  and  adminia- 

ra  W^je  ctatj  of  said  late  John  PVatt,  r<;^cived  at  Montreal,  before  L. 

f?;i  l%rr;A''  i'*  of  Junc,.1877;  with  intc^st  on  said^ui  of  $882  ■ 

IT^^T  1?"''^''  '"'''  ^"^P'"  -''•??  of  pro<je^  unm  actual  n.yLnt 

■folll !;?!."  «Ppe«i  turned  ^hiedy,  upon  i  pretension  which  is  stated  i^  th*^ 
lactam  of  tlje  appellants  as  follows:—  "> 

■JJt^lT^"  '^'^^^^'^^'"'^  I'AssuranceR^iale  $800 

■    pou    le,  pertea  subies,  par  rificcndie  .<Je  la  maison^i  lui  avait  etd  hypoth/.ud^ 
•    ,prles  appe  ants.     II  est  prouve  au  dossier  q  J^st-M.  GaJgrneaU  q^     payl 
K^nmcs  d'assurance;  ces  primes  .tf  mont^^  «2*1.00eniapitaj;^  t4|S    • 
.Jontlajustesse  nWpas  contestee,  porte  lea  int^ret.  accu^ul ',  sur  ces  lie     ' 
«jc„tsde  primes  d  8115.20.     Si.M.  Galarneau  a  dro^Aces  u^^r^U^Zf. 
^  ZJlr^^tT   ^""^f^f .-»-  «ontant  d.bpurse.^ar  lur^f  • 
S Tulli!    ^    L    .       ''"'  lur^tait  duo  lors  de  Tincendie ^tant  deissis? / " 
lu    tottilroS'-"'"^"^"^  defe56.20..o„sarrivon.'^    ' 

,^e^  ddbitcfur.,  do  le8.pr.ver  eux-mSuies  dac^tte  indemnity* et  de^  r4clamer  de  • 

S^u^te?  to„>  ->Mr^ese„,-memesafin  4e.rece.oirlemont.nt  des 

-«rances..tout  en  re^nt  encore  ci^,„piers^„r  I'entier  montant  dj^teurs 

^^•li  no  fcut  ^  miblier  que  nj>riobst«,t  le  fait  que  IWoce  ^tait  prise  par  '    > 

.^bi^fdTr  T""'  '"^"^"^  P"  '"■'  '•"^  '-^"^'antsetaien*  dans'h3^  ' 
^b^lu^d  assurer  leur  propri^.d  suns  denopcer  cettp  bypoth^que  iulki  blenTw '  '■ 
la  police  d'assurance  nr  se  nar  lo«r»  «m,„„^>„  -..,  _      •'*^  ..„1-.     -^l  °^^°  *!?*     . 


./  .'V  ■ 

t  '  -  '    ■ 

''\  1 

* 

■f  =P 

■'  \ 

;  ■'i'-i 

■■  ■  ^■vv 

■«''  '*  " 

■f  'M 

A, 


^, 


"\ 


1' 


.  i^ 


mes,  servent  a  4teindre  leur  obligation  d'autant."  ^ 


The  respondents  contended  as  follows : 
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A.  8.  Arefatni< 

Iwult, 

and 

J.  B.  Lamere. 


Z  "•   ,-_.* P • ' 

"■ynpoinVBurlequeTlea  appolonts  ont  paru  vouloir  insister  esl  le  fait  que 
Monsieur  Galurneou,  le  crtanoior  originoire  qui  avait  fait  assurer  pour  son  pro- 
preWn^acela  propri<Jt6  hypoih6qu6o,  a  per^u  de  I'aasuranoe,  aprds  quo  ootte 
propri<5W  fttt  brfildo  une  soifimo  fle  huit  cents  piastres,^  * 

"  Les  appelants  pr<Jtondent  quo  octto  flomino  devrait  fltre  imputde  en  paicfaient 
et  on  extinotion  de  lour  detto  ii  la'  sucoession  Pratt. 

«'  Nous  ne  voyonspas  comment  la  Cour  pourraiUtablir  une  compensation. vis- 
il-vis  do  la  succession  Pratt,  pour  un  montant  qui  auruit  dte  regu  de  I'liRpurance 
par  Galajneau,  le  cr^ancier  originairei  ot  norf»ne  voyons  pas  oommont  la  Cour' 
pourr«>Hjitablir  une  c^pensation  de  la  dctte  dcs  appclantrtil  la  succession  Pratt 
par  la  perception  d'urio  somme  paydo  par  I'assurunoe  H  Mr.  Galarncau  pcraon- 
nellement.      '  .  /-  v  > 


Nouscroyons  que  la  rSponse ^n  droit  &  I'exooption  pdremptoire  des  appdiants 
en  premier  lieu  piaiddo  aurait  du  6tro  miintcnue  do  suite,  mais  la  preuve  quoi- 
quopermise,  n'a  cependant  d^montrd  qu'aucuno  des  allegations  qui  y  ©taient 
contenues  n'avait  de  base  suffisante  pour  justiflcr  les  conclusions. 

"  En  rcndant  son  jugemcnt  final,  son  H^nncur  le  juge  Johnson,  a  condamntf 
tout  simploment  les  appelants  nu  puiement  do  la  somme  dcmandde  avec  intdrfit 
apris  avoir  relate  I'acte  d'obligation  et  le  transport.  ,         ' 

"Si  les  appelants  out  des  drioits soit  au  montant  d'assuranoe  r^damA  par  eux 
danscette  cause,  et  qui  a  dt6  pe^^u  par  Qalarneau,  soit  A  toute  autre  somme 
qu  lis  ont  paydo  i\  Oalarneau,  et  pour  laquelle  ils  prdtendent  que  credit  ne  leur 
cstpasdonnd,  ils  auraient  mieux  fait  de  payer  ce  qui  est  r&lamd  par  cette 
action,  et  d'lntcnter  unepoursuito  en  recouvrertjent  contre  Galarn«au." 

Oaoss,  J.  The  evidence  shows  clearly  that  the  action  is  only  brought  iA  the 
interest  of  Galarneau.  The  transfer  of  tho  obligation  was  made  "to  secure 
certain  claims  which  have  long  since  been  paid,  and  since  1868  GHhrneau  has 
acted  as  being  the  only  creditor,  and  has  given  all  tho  receipts  in  his  own  name  ' 
without  any  reference  to  the  transfer.  The  title,  however,  is  still  in  the  name 
of  the  Pratt  estate,  and  the  action  is  well  brought  ii^  the  name  of  the  executors," 
since  they  can  give  a  valid  discharge;  but  a?  they  iet  in  Galarneau's  interest, 
their  demand  is  aabjcot  to  ail  the  equities  wJiioh'  mijjht  be  opposed  to  the  latter. 

This  question  being  disposed  of,  the  oontestatiqn  is  nacruwed  to  two  other  ' 
points:  1st.  Are  the  a^jwllants  entitled  to  a  reduction  of  $Iol?%iob  they  pro^ 
tend  to  have  paid  on  the  6th  of  February,  1861,  a^  for  which  the  respondent* 
have  not  given  them  credit  in  their  account?    s'nd.  Whether  the  appellants 
ought  to  be  credited  with  the  sum  of  $800,  less  premium  paid,  which  Oalarneau 
has  received  from  the  Royal  Insurance  Cjmpany,  in  September,  1876. 

On  the  fillet  point  we  do  not  find  that  the  appcllanta  have  suffioiently  estab- 
hshed  they  were  entitled  to  the  credit  which  they  claim.  They  have  produced 
no  receipt  for  this.Dum  of  «100;  the  accounts  on  wbich  they  rely  are  not  oon- 
dtfsive,  and  by  the  evidence  of  their  own  witness  it  has  been  proved  that  onr 
or  two  receipts  which  had  been  given  for'paymonts  made  on  the  obligation  wei* 
returned  to  Galarneau  pursuant  to  an  agreement  contained  in  a  deed  which  is 


i>io4t«,^  bjr  tin;  respondents,  thartfaB-Bnng  represented  by  thes^i^ipteil^ 


bo  imputed  on  other  claims  of  Galarneau.     Under  these  ciroumstne^  it  i» 
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toposslblo  to  ,ay>,the  ab^noo  of  .  receipt,  .hat  tho  appellao't.  .re^^iii^A. 

be  croditod  for  thigBum  of  tlOO.  sr  «>""«««« 

The  other  question  i4  not  without  some  diffioulty.     We  think  however  thut  ''• 
i..sbutjust  that  the  appellants  should  have  ereL   for  the  LoTnt    V   h 
,.osura„ee  wh.eh  Galarneau  has  reeeived  owing  to  the  destruetion  by  fire  of  he 
property  whieh  belonged  to  the   appellants,  and  on  which  he  had  effled  an 
.ns^ranee      This  view  is  fully  borne  out  by  the  Freneh  authorities,  and    earlj 
expressed  by  Boudousqui6  in  his  Traits  de  fA^urance,  Nos.  328  330  «.d  Ssi 
The  ^udgn.ent  of  the  Court  below  ^iU  be  reformed  by  d  ducting  frrtheaLun; 
ola..„ed  the  sun.  of  «800  reeeived  for  insuranee.  J  the  amount  paid  fopZ 
turns  and  interest  on  the  same.  -  "     "  P**"  ™r  P™™- 

DoaioN   C.  J.  Je  eoneourS  dans  I'opinion  que  lea  appelant*  h'ont  nu,  <StabU 
a'uneman.  re  »tisfaisa„to,  que  la  somme  de  $?«0  qu^ls'^gtient  afoi'payi  £      ' 
6  fdyner  1861,  do.vo  eti-e  imput^e  sur  leur  obligation  f^ 

deux""lu*."""r  7""'P«".'"'''»««"'««.  "ous  nous  trouvops  enpriseneo  de 

deux  regies    d.am^tralement     oppos^Jes.     D'apri,    la  jurisprudenee    andaisi 

lasaurd  peut  apris  avoir  d.6  indo.unis^  par  I'assuranee,  Jours„ivre    e  rZvt 

men   de  laerdance  assa.do  et  eonserver son  reequrs centre  toutes  16i^lres  "i 

m        ""^'  de Tindemniser  s'il  nwl  pas  dt^  assurd.     ireTdare 

^     R  ,ot  TTv  '  """"T.  =-^"<^»'°  '«•  Great  Western  Hallway  Co    L 

Jurat    303 :  V'X^J^^'  '  ^'''^'•"'"  ^'  ^'  '''  H"^--  -  ^^^ 
Jurist.  403;    Clarke^  Blything,  2^&C.264;  2  Ma^hall  on  Insuranl^    ,, 

'        J'^">«™«4l<^«emUeprdva|oir^  . 

^59;  AngeU  o^  Insuranee.  pp.  4l8,li9,  I93  ;  Kin^  vs.  State  Mutual  Pi™      . 

,    4UUand  401,  nhte  1,   ,^ui-  eite  des  decisions  dans  ce  sen*:   etdans  OnUrio 

Mlt^"  '"'ruT'-'S'^'  ^•^•'  "  •  «"-»  -  i^be;taoM  L  J^": 
Mcintosh  vs.  The  Ontario  Bank, -20  Chan.  24.  .*•'-.*«,       , 

En  Pranee,  au  eontCre,  I'assurd  qui  a  une  fois  4te  indemnisd  de'ses  nertea 
n  rpluHe  recours  eontre  qui  que  ce  soit,  et  en  p,yant  le  montan  ^IW     ^ 
raneo.l'assureuradrottAlaeesbion  des  droits  de  1W6  (Art    25^  cT      ' 
Pothier,  central  d'As^urance,  Nos.  50  et  65  )     '  ^  ^      ^' ' 

\^'  Tom.  11.  m.  il^^dit  dee  sujet :    "Dans I'ancienneiurisprudence         ^ 
2««nd  les  personnes  Ihcendides  par  la  faute  du.  voisin.  qui  I'a  dtd-lui  Se'        • 
^taient  in<^emn.sdes  de  leurs  pertes  par  la^ddcharge  des  tai lll^t  de  la  £uS-.  • 

nes  cdantablee  donnent  aux  ineend  des  on  Ioup  »>a...:»  t'^pw" 


S.  Arehanu 

bault, 

and 
B.  Xamera. 


t::' 


^ .»» .     ••  i.a  meme  decision  doit  s'appliquer  au  oas  pi  laniaS 
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incondite  dtant  amur^e,  lo  prnpri^tnlro  a  did  Qnti^remont  InJomoiMS  do  ii«8  po'rtev 
par  la  compagnie  Koynlc  d'AHsuranoe  du  1 1  fdvricr  If^O.  •    ' 

"  Muia  alora  ootto  compagiiio  pout  &  scs  risquoH,  ooiuine  s'ubrog^o  aui  dniit* 
de  I'ussurd,  cxcrcer  jog  actions  do  oolui-ci,  oontro  ooui,  ohcz  qui  lo  feu  a  oom- 
nionc^,  ou  cnntre  le  locutcur  de  la  muison  ItHsurdt*." 

Boudousqui^,  Traill  de  I'Assurancp,  No.  328 :  "  Inddpoljidammcnt  do  U 
jildiution  do  I'assuruur,  le  paioiucnt  a  pour  effot  do'Io  ^pbroger  dans  tous  leu 
droits,  recours  et  actions  quo  lo  BiniHtro  fiiit  nsiltro,  en  favour  do.l'aSHurd,  oontrt; 
Ic8  autours  rccoonus  ou  prdsumdi  do  I'inoondio,  lo»  locntaircs,  lo»  propri«Jtairo< 
voiHins,  ct  goniralcmcnt  contro  tous  garunts  qm-U  qu'lis  puissont  flfre.'*  "H'il  ' 
en  dtait  autrcniont,  (o'est-A-diro  si  I'nssureur n'dtait  passubroj-d  do  plein  droit^A 
I'assur^)  il  s'cn  suivrait  ou  quo  I'assur^,  apr^s  avoir  6p6  iadetnnisd  par  I'asMi- 
reur,  pourrait  encore  cxcrcor  son  recours  contro  l^Jera  garant,  el  rtcevoif  nne 
double  inUemiiiti,  ce  qui  est  tontntire  d  tons  les  principen  du  conlrat  d'aitit- 
ratice;  ou  bien  que  les  tiers  garants  dtant  tonus  d'uno  dette  qui  Ho  pourrait  fitre 
exigeo  par  peraonnc,  il  y  aurait  un  debitcur^ins^-iJuncldr/une  obligation  sans 
action,  oo  qui  est  uno  veritable  anomiilic."  Au  No,"-  337,  I'a^tour  continue: 
"  L'assurcur  qui  a  payd  I'indomnitd  due  on  vertq|,do  I'asaurartoo  d'uno  crdancfr 
hypotbecairc  est  subrogd  aux  droits  du  ord  inoier  otpout  cxoroor  oontro  lo  d<5bi-v 

teur  Taction  personnello,  qui  existo  inddpoiidainmc^  do  llaotidn  rdcllo On 

peutdonc  appliquor  A  cecas  leg  principos  quo  nous  avons  ddyeloppds  au  No.  330."' 

L'autcur  a  prdVu  lo  cas  precis  qui  nous  ocoupe,  et  les  prinoip^u'i'l  a  develop- 
pds  au  No.  330,  et  qu'il  applique  A  celui-oi,  o'estquo  i'assurd  nopeu*,  dans  aucua 
cas,  rccevoir  une  double  iridcninit«5,  et  quo  rassurcur  ?oul  pout,  lorwju'il  a  puye, 
excrcer  le  recours  que  I'assurd  aurait  pu  tfxcrcer  s'il  n'avnit  pas  m  indeiuni>'^.' 
Cela  no  vcut  pus  dire  ocpendant  que  I'assurour  no  pourrait  so  scrvlr  dii-nom  de  . 
I'assurd  pour  cxercer  ses  droits  contro  les  appolants,  niais  oo  n'cst  pas  le  cas  ici. 
C'eat4'assur<J  qui  pretend  avpir  le  droit  do  rccouvror  pour  son  propre  conipto  la/ 
creance  dont  il  a  6te  payd  par  Tassurance.  . 

Alauxet,  Traitd  des  Assurances,  t.  2,  No.  4^,  p.  391  •  "  Uoe  fois  qu'il  (I'assur 
rour)  H  paje,  les  droit's  de  I'^issurd  soot  ^tcints,  couinicnt  les  cedora-t-il  ?  11  est 
bien  reconnu  que  I'assurd  indeinnisd  no  peut  pris  poursuivro  lo  puieinont  d'une 
Bccende  indemnity  contro  qui  que  cc  .soit."  Idem,  pp.. 410  ct  411 :  "  Lo  pro-' 
pridtaire  no  pent  ^tre  indcmnisd  qu'uoo  fois."  Qad^mlt,  No.  325';  Hetticr, 
§4,  p.  300 ;  Grun  &.Joliat,  Nos.  294,  300,  p.  349.         ^  .       ' 

Pardessus,  t.  5,  p.  6l3/No.  595, j^e.  "  O'un  autre  cotd,  scrait-il  justoquo 
ddjji  indemnisd  par  I'lwsureur,  l^ufl itouchat  uno  seoondoYois  une  indeninitd 
de  I'incendiaire  ?• '  Cost  done  a  I't^urour  que  Vindoninite  est  due."  Idem,  No. 
695,  60 ;  Vinoensj  Leg!  com.  %.  3,  p.  203.        > 

Aveo  un  tel  poncours  d'autoritdj;,  il  est  impossible  do  he  pas  rooonnaitre  que 
lapres  les  regies  du  droit  franjais,  Tassurd  une  fois  indcmnisd  no  pout  rdclamer 
Pfe'Sieconde  indemnite^  et  que  coniige'le  di'sent  plusicursdcaauteurs  oitds,  il  n'a 
jplus  de  recours  contro  qui  que  ctf  Soit ;  ^  Qommo  c'est  d'apjds  le  droit  franQai» 
que  nous  devons  juger  cettc  cause,  nouE(,  oroyons  que  lea  appelants  ont  le  droit 
d'obliger  Us  intimds  de  d^duirc,  du  montant  gn'jla  r<; 


qu'ila  rdclament,  oe  t|ue  Qalarncaa^- 


a  re^ude  I'assurance,  moins  les  primes  qu"!!  a'ptiydos, 

;-    ■       .    _^      .    ■  V  :     , 


>A 
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I.  C.  J.  106),  dun.  laquolle  il  parult  avoir ^td  jugi  "  quuri  ordanoier,  qu    a       t-'T"^' 

.       donner  or6ht  A  «,n  ddb.tour  daucune  purtio  do  la  .ommo  qui  lui  a  6t6  p«v6o 

dnns  ce  to  cause  do  la  mfimo  a«,«ranbe  q«e  cello  qui  fait  Poljot  do  la  ooLtn- 
t.on  actuclle      Ccpendant  le.  i„tin.d,,„'ont  p...iavoqu6-que  ce  w2  t  ffit  ^  • 

cho«  jugde  d«,  cette  cau«H,i,  et  nou,  no  pouvon,  considle^  oe  4^3  que 
co„.u,e  uno  ddo.,lop  dman^o  d'uno  Oo«r  8ap<Jrio«re  et  mdritaftt  1  Lttard  ^ 

'  cotLr^'T  ?'"''""•    I'°"PP«'»«'e'«'"ooa»«,esttrd?  imparfait  et  ;.o 

la  oa»He.     Aaoune  autoritd  no  parait  avoir  M  ^'tdo  4  I'appui  de  «etto  decision  " 

e    ac,.„«,soprd«,ntaitsou,de,circonHtancestoutesdifferTntc.     L    ota it  Jn      ' 

Fut-Ot.e  rdpondro,  yous  n'avez  fuit7,«e  payor  ^tre  detto.  et  fi  je  doll  cotte 

.som.„c  A  juelqu'un.  CO  nW  paa  i  vou.,.  o'est  a  I'a-sureur  do  qui  je  I'a'^^^ 

<iui  est  subrogd  4  mo«  droits.  '  M«'je  la^  re^uo^et 

^  Ici  lo  ddbiteur  dit  a  son  crdunoior,  vous  avo.  M  payd  "do  vot.^  crdanoe  et     V         '    " 
.   ^ousnepouve,  domanderAetro   paye  uno  seconde  foS,.    ^Pour  ^ JdeZ'ttoV 
,     q«e«  .on  .1  n'est  pas  ndcessaire  d'entrer  dans  le,  considerations  qui  a  JaLTlu         V     '  ' 

phquer  CO  pnnc.pe  qu,  domino  toute  I'^conomie  de  notre  droit,  que  personnlne         ' 
:    pout  ciiger  deux  fois  lo  paiemcnt  dc  sa  crdance.  v        -  P^wn'M^ne 

Ramsay  J      Two  questions  of  law  arise  on  this  appeal.    The  first  is  whether 
ocred.torwhoinsure.the  property  hypothecated  foHais  debt,  and  wULp^^  . 

«nder'th7rihT''7' ""  ''H  "^''"  '"^  ''"  ^«^'«'-    '  -"^^"t-",*^  '^at 
Ltil    of  ^  >?""•   *'"''   *''*'  insurance  is  considered  as  a  contract 

kcwoenhd  insurer  an  J  the  insured,  with  which  the  debtor  has  no  concern 
Under  the  pnnolples  of  our  law  it  would  |,e  impossible  to  arrive  at  such  a  con- 
clu«on.     We  start  from  a  rule  of  the  civil  law  to. which  I  knOw  of  no  exiption  : 
B"naM>  n^onpntaurut  hU   idem  exigatur."    Now  this  clearly   do^s  not 
..mply  n.ean  that  the  crcdiror  cannot  a.k  his  debtor  to  pay  him    twL      Such 
arulewould  be  ,„v.a       What  is  intended   is,  th.H  by' no  arr^j^ont :;;' 
ercd.tor  .„  effect  bo  allowed  to  rocovor  twice.     Ifjfrlond   mono?lrB  and  0 
IWH  the  debt  Aj^annot  recover  from  B.     This  rule  standi  entire^  indeLdent    ^ 
of  any    question  of   subrogation.     The    insurance    co.upan^,    wich  Ls    is 
prec.8plyu.  the  position  of  CaiHlit  does  not  alter  the   rule  ohaw  that  A  h« 
paid  for  th.s  securi.y  condUionally.     The   English  Tule  may  perhaps  be  die  to 
their  Idea  of  privity  of  contract ;  but  we  have  no  such  term  in  our  law      Of 
coni^,  we  have  the  idea.     It  must  be  common  to  all  systems;  but  I  amincHned 
to  thmk  that  Its  application  in  England  materially  differs  f.om  ours     "  lTd  ^ 

iZy'f"!  ""^  "  "T"'  "  '^^'"^  ^"  •^«"-     I«  obligations'proceeding 
from  contracts  there  may  be  "  lien  "  or  a  legal  relation   or^i.^'  ^ 


4 


« 
i 
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s 

i 


■P 


between   tli«  ^A 


^m^tin^artl^. .id  others  not  parties  to  ii,,  contract.     Sen,  are  ex;;;;;,^  ^'^ 
-Of  this.     Ourold  law  furnishes  little  authority  dirA«.l„  «c  i.  :„. .  v  ./..        .i 


little  authority  directly  as  to.  insurance, -but  the; 
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A.  s^ArahMi-  prinoiplofl  are  unquettion^bifl^  andtKe  modurn  writeri  and  juriaprudenoo  hnvo  not 
■nd'        hoHltated  to-duoide  thai  tKo '  creditor  paid  by  roeanaoran   inHuranoe,  nindo  by 
him  for  hia  own  oonvonienoe,  oannnt  ruoover  aflcrworda  from  jiia  dobtor. 

But,  Jt  ia  said,  Pratt  haa  not  been  paid,  and  so  his  oatato  liiay  recover.     That 
U  unqaeationablo  aa  «  general   propoHition.     The  payment  to  Oaijirneau  ia  not 

•  neooaaarily  a  payment  to  Pratt.  .But  it  nppoora  by  the  evidence  that  Oalarneau 
WH  th«  general  agent  of  Pratt  io  his  lifotimo,  with  rofi^rd  to  thia  transaction, 
and  hia  ezeotttor  after  Pratt**  death.  lie  got  the  insurance,  and  it  wss  hia 
duty  forthwith  to  hava  paid  Pratt  or  his  estate.  If  ho  did  not  do  so,  Pratt 
either  permitted  him  to  keep  the  money,  in  order  to  charge  the  appolknt,  or 
Galarnoau  was  unfaithful  to  hia  principal.  In  cither  cu»e  it  is  for  I»ratt  to  beor 
the  loan,  or  to, recover  from  G'llairnoau.  It  would  be  on  intolerable  injustice  to 
allow  Galameau,  who  had  prevented  hi«  principal  from  getting  his  due,  if  that 
bo  the  state  of  matters,  aa  ia  protondodj'to  set  in  molbn  a  suit  of  this  kind  by 
which  ho  would  evidently  be'  twice  ^aid  his  debt.  I  am  therefore  of  opinjoi^ 
to  reverae.  '  ,  •.    •      i  ' 

The  judgment  of  the  (^burt  is  as  folloJia  :— 

•  "  The  Court,  etc.  •  I  n 
"  Considering  that  the  obligation  mi\i  Jiypnthit/nn  for  $800,  oonsenteif  to  by 

the  appfllants  in  favor  of  the  commercial  partnership  firm  of  Galarneau  &  Rgy, 
whereof  Paul  M^durd  Galarneau,  one  of  the  now  respondents,  was  a  member, 
by  acte  executed  before  Bianjiihard,  notary,  on  the  23rd  day  of  February,  1850, 
and  extended  as  regards  the  t^jns  of  payment  by  acte  executed  before  Bluncliard,' 
notary,  on  the  Zlst  day  of  Noywiiber,  1859,  was,  by  act,  before  Lamontagne, 
notary,  bearing  date  on  5th  December,  1859,  duly  trajisfcrrod  to  the  latOj,IohD 
Pratt,  whpse  estate  is  now  reprepented  by  the  respondents  as  his  executors, 
which  transfer  was  also  signified  upon  and  accepted  by  the  appellants,  the  same 
being  made  by  the  said  Paul  M^dard  Qularncau,  as  being  then  invested  with  the 
rights  of  the  said  firm  of  Galarneau  &  Itoy,  which  hiid  been  dissolved,  and  that 
said  transfer  was  made  as  collateral  security  for  the  payment  of  certain  hont  of 
'  the  said  firm  of  Galarneau  &  Boy,  then  in  the  possession  of  the  said  John  Pratt, 
which  lon$  were  ailorwards  paid  by  the  said  John  Pratt,  partly  by  the  said 
appellants  and  partly  by  the  said  Paul  M^dard  Galarneau  himself,  but  the  aaii 
transfer  remained  unrevoked ;  -     "  _^     .  _       _      ^      , 

"  Considering  that  notwithstanding  the  existence  of  the  said  transfer,  the  said 
Paul  M^dard  Galarneau,  with  the  sanction,  approval  and  authority  of  the  said 
John  Pratt,  continued  to  act,  as  well  in  the  interest  and  for  the  b^alf  of  the 
said  John  Pratt,  as  of  himself,  in  collecting  from  the  appellants  sijms  of  money, 
on  account  9f  said  obligation  and  ht/pothequt,  of  date  the  23rd  February,  1856, 
for  all  which  credit  has  been  given  by  the  respondents  in  bringing  the  present 
action,  reducing  tho  balance  claimed  on  said  obligation  and  hypothiqne  to  the 
Biimoff882; 

"Considering  that  in  or  about  the  ;nonth  of  September,  1876,  the  said  Paul 
M.  Galarneau  received  from  the   Royal  Insurance  Company  of  England,  witb< 
whoa  tb»4>ttildiaga  upon  tho  property  hypotheeated-by  said  obligatloit  had  bwa- 
insored,  the  sum  of  $800  for  a  loss  by  fire  on  said  buildings,  for  no  part  of  whiob 
has  any  credit  been  given  to  tho  appeUantsi 
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f"""''J«''"K»h.tlho.pHU«t.wer.wtUI«dtob<,er6UiU..lthonetproo^^^      «  ^^.^ 
ofMhl  .n.ur«noo,  .nd  that  «uoh  net  prob«<,d..  to  wit.  tho  proofed,  of  wid  iogur-        » 
.DC.  after  deduction  of  tho  .mount  «f  premium.  p,id  for  the  ..me  by  (ho  ..id  •»•  »• 
r.Hl  M.  a«l.rne.u,  .nd  interest  on  Mid  premium,  computed  to  tho  time  of  the 
^  iDfirtution  of  the  prc«5nt  .otiqn,  wqujd^  .mount  to  •499.12,  which,  bcintt  de- 
ducted from  the  .mounj  el.imed,  leva..  b«I.nco  of  only  W82.88,  which  the 
fCj^Ddente  .re entitled  to  recover  fVom  the  appellant,  on  tho  premsnt  action; 
Conaidcnng  th.t  in  the  judgment  rendered  |„  thi.  caa«,  by  the  Superior 

'."'i"!  ^^''''•'' «"  ^Ml-t  J«y  of  J«na.ry,  1880,  there  i.  error  i 

Thi.  Court  doth  reform  tho  ..id  judgment  of  the  Slst  of  J.nu.ry;  1880  • 
And  proceedinK  to  relulor  the  judgment  which  tho  ..id  Superior  Co'urt 
Jhouldhavewndered,  doth  oondemq  the  .ppeii.nt.,  dofend.nU   in   the  court 

iuDrr^n  "T*."^  ^  P*^  '""*  "'*''>  *'  *'■«  ro'-Pondent.e.qu.iit^J,  — 
pl..nt  ft  in  the  Court  below,  the  .aid  .am  of  «382.88,  with  interct  thereon 
from  the  26th  of  October,  1878,  date  of  the  action  in  this  cause,  and  the  cost, 
incurred  by  the  «,.d  roHpondcnt.,  plaintitf.  below,  in  ..id  Supe^or  Court :  And 
thi.  a,urt  doth  condemn  the  naid  respondent,  to  p.y  to  the  .aid  appelkinU  tho 
«08te  by  them  incurred  lo  this  Court."  ^ 

AT   -1    I      r    f    »  .  Judgment  reformed. 

AT.  ^rcAamiai*//,  for  appellant.. 

Oenfrion,  ooun^l.  • 

X.«co»<tf,  <?foAen%  <fe /i,-,a.7/on,  for  ro8pondcnts  . 
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MONTREAL,  28th  FEBRUARY,  J882. 

Cor«»»  Ta8CH1R«AIT,  J.  "  ', 

Na  8M._  ,'  -.    ■  J 

MohonetaLvB.  The  Citif  of  Montreal  ^^ 

Waf « judgBMnt  rendered  In  the  Recorder's  Court  nf  iifAn»,».i   fci't  * 

IK,r«,«  mu«t  be  practising  «.  ,„  advocalelt  the  !  »«!f  m  ''  "*"  """''  ""■'  ""« 

■V  cientth.,th.per.o„h«a'ibr.e?,™t,ru„rK^ 

mont  ..  deiiufy  Iteoorder  of  .  perwn  holding  the  offlcr^  JudVe  o7  ««..       T'.^ 

.  Peace,  who  hug  formerly  pr«ctl.ed  ..  an  ■dv«,.te  furina  mor«  th!„  «  ""  "'  "" 

>       fclght  be  luconWment,  wm  not  oont,«7  to  t^Act        '  "  ""'  '*'"'  *"""  '* 

Sr^Lt'L  S:  '"^° ''  "^  "^^'^"^ ''  "'^  ^--'  -  -'--  -  5^p-x 

The  Act  37^  Vict    (Quebec)  cap.  61,  «ct.   134.  s..  3.   say.:  "The  said 
«nd  wal,  *  *  *  appoint  some  fit  and  proper  person,  being  .n  advocate  of  the 


« 
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Motto  a 
»».   , 
The  City  of 
MoaliMl- 


/ 


nU\  provtn««,  of  ntit  low  than  flvo  jMn'  HtAniHnjr,  to  b«  ■n<)  Mt  m  hit  dapatj 
in  tho  #v«iit  of  hiN  ill^iimm  of  n<KieAwiry>  abnimoe  tt^tm  tho  oity,  nto." 

The  juilgnirnt,  wlifoli  fully  tipbiini  tho  o«m,  #u  m  ftillowt  ;i-»   '*  ^ 

"  La  cour,  ttc. 

"  Attciidu  qu«  Ic*  (loiiftndeurii,  touii  wmtribunhlim  do  U  oIlA  do  Montreal,  onti 
port<  la  pr(<w}ulo  aotiou  contro  la  oorpornlion  d<<l'ondoreMM,  ik  raimtn  da  on  que 
le  II  s«pioiiibr«  IHKO,  la  dits  diSPendareHao  nuritit  obtenu  oortaina  jugenionta 
deitttt  la  Cour  du  Kcoordur  de  la  oit^  de  Monlrdnl,  par  lof>quelii  ohaoun  d<'H 
deman^UlM  aurait  H4  rcipcotivcmont  condainnd  4  pnyor  4  la  d<$r«ndor«iMe  uq 
ocrtftin  ImoiiUnt  pour  aa  propor^it  do  la  oonatruotion  d'un  aortain  ^|iout  ra^ 
briqvM)  {firivk  drain)  dnna  In  ruo  Sr.  Lnurcnt,  dnim  loa  quartiom  Ht.  Laurent  tt^ 
St.  iMa'u  do  la  dite  oit<$,  Muivant  un  role  do  ri^partition  >»it  et  ordonn^  par  la 
d^fcnduroRae  en  rertu  /do  aa  ohHrto  d'iooorporation  et  do  soa  rtiglementa,  ct  H 
-niaon  de  oe  qu'elle  aunit,  en  ex^ution  dea  dita  dive|ni  jagnBOnta,  fktt  <Sinotf re 
dea  brufa  d'oxdoution  (^w<irraHf$  of  dUtreu)  contro  Ion  moubloa  et  offobt  do 
choflun  dea  dita  dvmandoura ;  lea  dits  domnndeura  allt^guant :  que  loa  dita  divera 
Jngoniunta  aont  Trappy  do  nullity  abaoluo,  ojrant  «tf$  rondua  par  0.  Mmd  Du^^as, 
^r.,  en  aa  prdtonduo  quiillt<$  do  ddputd  ou  aaaiNtaiit  Koourdor  de  la  ditti  oittf  ^ 
inqucllo  qiialiM  lo  dit  Dw^ji*  n'av;iit  pns  ot  no  pnnvnit  pas  ovoir,  njunt  M 
Ult^giiloiucnt  nouini<S  a  outte  chan<o  lo  21  Janvier  1880,  pnr  le  Itooorder  de  la 
dite  citd,  qui  ne  pouvait  por  la  loi  nouimcr  &  la  dita  charge  ik  ddpul^  ou  oaaia- 
tont  Recorder  (pendant  la  midodiis  du  dit  Ilecordef)  qu'un  avoout  do  cotte  pro- 
vince de  paa  nioina  de.cinq  nnndes  do  profession  ;  quo  lo  dit  Dugiia  n'^tait  pua, 
|ors  de  sa  noniirtalion  auadito,  un  avooat  de  octto  provinco  ct  ne  I'avait  pna  et^ 
dcpuis  pfua  d'un  an,  dtont  jugo  dea  SosHiona  do  la  Puix  dopuis  I'annAo  1878,  ct 
partant  no  pouvant  ni  cxercor  la  proftMion  d'uvocat  ni  romplir  IcH  fonotionH  do 
di<put«5  ou  aoHititunt  Recorder,  clijirge  inooniputiblo  avco  cello  de  Jugo  dcs 
Hoasions  de  la  Paix ;  lea  dita  domandcurs  alMguant  de  plua  que  la  r^aolution  da 
conacil  do  villc  de  la  dito  ci»<?,  ordonnnnt  1*  construction  du  dit  6gout,  ,^tuit 
ilMgale  ot  injustc,  ot  oppreaaive  pour  lea  dita  oontribuabloH,  lo  dit  dgout  n'<S*ant 
paa  n<<ccB8aire  et  nc  aervant  poa  a  I'usago  dea  ditn  oontribuablea ;  lea  dits  donian> 
dcurs  conoluant  k  co  quo  lea  dita  jugomenta,  brofa  d'ex^cution,  resolution  et  • 
rdio  de  repartition  soiont  declares  uuIb,  &  ce  qu'il  soit  fait  defense  ilk  la  defen. 
dcrease  de  troubler  aucuncment  lea  doinnndeurs  t^  raison  d'iceuz,  et  t^  oe  que  li 
d^fundvrcsae  aoit  condumnee  k  payer  A  ohaoun  doa  demandeurs  la  aotuiue  de- 
$400  par  voie  de  doromiiges  inJerfits,  aveo  int^rCt  ct  d^pens ; 

"  Attcndtt  que  la  defcndcrea^  a,  par  ses  d6fensc!i,  nie  la  legalitftflkpoura 
adopte  par  Ics  demandeurs  pour  so  faire  relever  dos  oDudamnations  ^noncees 
contra  eux  par  la  Cour  du  Recorder  dans  rezeroice  de  «a  juridiotion  ordinaire  j 
a  de  plus  invoque  la  l^galitd  de  la  nomination  du  dit  Dugos  comma  d^put^  ou 
assistant  Recorder,  et  le  fait  que  les  dits  demandeurs  s'etaient  volontairemcnt 
Boumis  k  la  juridiotion  du  dit  Dugaa  en  rdpondant  dcvant  la  Cour  du  Recorder^ 
prdsidee  par  lui,  aux  ootions  intcnteea  contra  eux,  et  en  fournissant  defenses  aa 
Inerite;  et  finalemant  a  defendu  la  legality  de  la  resolution  et  du  rdle  de 
repartition  aientionn^a  en  la  demande; 
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"  ConHiddrnit  quo  le«  doiii.iiidrnM  out  ootupl^ioni^nt  riiilli  ,l<iii8  lour  (.rcuva 
•pporKo  nu  Kivntion  .io  Lur  .lornuWo  all<..^fttioM,  A  ...voir,  oollo  rolntlvo  4  F|n. 
ju.liwe»  .^  \'m^ti\U4  d«l«  r<i*.l,,ii,m  ot  .lu  rdle  .1«  rdpwitjon  mm.Honi.A. 
«l«n»  In  .idolontion,  et  qua,  ootto  alldKulion  n\h„nt  pnx  ...uhnnm  p,.r  la  pnuv.., 
il  n'y  a  poi  \ieu  do  n'oocupor  de«  con*4f|UciicoH  ld^ukM  quo  los  fiii^  qu'olld 
arttculnit  aurnirnt  cntrnirt^<i ;  ^  ; 

r  »  Conniddrnnt  quo  U  ii»ulo  question  qui  pout  n'^lofor  <m  In  prd««nto  onu«>, 
*«pr6«  In  oonU.Hli.tion  ot  In  p^uw,  <mt  o«,||a  ,|o  l„  Mg„|l,i  ^  U  nuiiiination  du 
dit  Dujfnii  commo  drfputtf  ou  anfiiNtiint  Rooordor ;  ',.  .  " 

"  AtJoiidu  quo  par  In  I..i  Io  ddpmd  ou  aAaiatant  Rooordor  iTtynnt  quo  ilos 
pouToira  iim^n6H  pa;  Io  fifloordor  lui-.i.Oim.,  hi  I«  nomiimtion  quo  fuit  o«  dor- 
nior  d'un  .l«5,.uiA  ou  nMiMlanI  ONt  oontn.iro  out  dispoaitiona  do  la  loi.  h  pomonno 


•inai  ill((f{aluuiont  tionirn^  no  p<ut  vxtm 


pouToir  judioiiiiri'  qiH!loon<|ue 

dca  juKoiiionta  radiouloimnt 

rit  ot  pliiidnnt  duviinl  olio, 

>n  qu'ullu  n'a  pna,  ot  quo 

i'un  ftrdtcndii    jii'4»nictit 

laiiilo  ii  vtttUi  oour,  aitini 

d 'avoir  rcooura   aq  brcf  de 


"«  In  dito  Coilr  du  l{i.-onrder,  otrn^pt'ut  r 
nula,  ek  qu'll  «'on  auit  quo  loa  piirtion,  ei 
no  p(>nvont  tui  .l«nnor  uno  oomfKllfpnnc  c 
touUi   ptirtin  troubid",   nicntiric  do   |  oi 

*         *  1 

uiu»t  ibiiUu  &imiu  Htm  Jum'c*;  a  Io  Uroit 
quo  lea  doinandours  I'ont  fair,  rnxnii  Hl/a 
ttrliorori; 

"  Con^idirant  quo  los  domnndeura  u'ont  nJW«u«J  dana  lour  d^lanUion  d'.mfro 
^uao  d'inco.n|rtJtcnoo  donir  In  pon.onn^  du  dU  liugaa  >l  Otre  nomuxS  d6pui<$  ou 
MHiatant  (iocordor  que  oollo  rdnultant  du  fait,  quo,  Idra  do  iia  dit«  nomination, 
il  nVJUit  plua,  suivant  eux,  ovocat  do  octto  pro»inoo  dftpuia  plua  d'un  an,  vh 
ton  accoptatiqi^on  oclobro  1878,  do  la  olmrKO  do  juge  doa  wmions  de  la  p'aix, 
qu'll  oooupait  encoro  lore  de  aa  dite  nomination  oommo  d^putd  ou  aqaiatont 
Keoordor ; 

"Conaid^rnnt  quo  rooceptotion  et  rexeroioe,  par  l«it  Dn^,  de  Iftoharge 
de  jugo  dcsHeBsiona  do  la  Paii  ne  lui  avaient  paa  fait  pordre  soi  droits  ot 
privileges  ooiumo  avooat  do.octto  province,  ot  n'avaiont  ou  d'autre  offot  que  lui 
fwro  iutorrompre  I'oxoroioe  do  aa  profewiion,  quil  aurait  eu  le  droit  inoontos- 
tablo  de  ropfendre  en  ae  d^mettaDt  des  fonctiquB  suadttes  de  jugCMi&^eHsions 
delaPaiz;  »,      ,.  W^m 

"  Con8id<SraDt  que  le  Ijcoorder  de  If ontrtfal  poafait  1<5g«Iein«nr nommer 
oommo  son  d<put<5  ou  asaiatant  '  tout  avooat  de  oette  province  do  paa  moios  de 
cinq  anndea  de  profewion,'  et  quepar  cei^mota  la  loi  lui  onjoiKnait  de  nonimer, 
non  paa  ndoeasairement  un  nvocat  exer^ant  actuellement,  ml^ia  jeuleinent  an 
avooat  ajrant  exerc^  pendant  au  moina  einq  anncSos ; 

"  Conaid<Srant  que  Io  dit  Dugaa  avait  exorc^  aa  profoaaion  Ipeudant  ploa  dd 

cinq  ana  avunt  aa  dite  nomination  do  juge  dc9  ^eniona  do  la  Paix,  ainsi  qu'il 

est  dtabli  par  la  date  de  aa  oommiaaion  d'avooat,  la  pr^aomptiok  l4«le  qui  eo 

^ulto,  et  I'admiBBion  taoite  de  ce  fait  par  l<i8  demaadeurs  qui  nl^  I'oat  pas  mil 

'     !<«i  question ;  *  \ 

■  "Oonaid^rant  que  rexeroioe  cumulatif  dee  fonctions  de  jug*  d A  S««»o'w  da 
la  Paix  et  de  dtfput<5  ou  asaiatant  Recorder,  quoique  pouvant  jtr^aeiiter  des  in^ 
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MoliOD 

Tlie  City  ol 
Montnat. 


Considdrant  que  pour  cc8  raisons  lo  dit  diJpuKS  ou  assistimt  recorder  Dugas 
avair  jund.ot.on  pow  sidger  en  la'dito  Cour  du  Il..cordor  do  Montreal,  aux  dates 
prdoitdcs  et  pour  rehdre  ies  ju-eincnt8  mentionndi  en  la  declaration  • 

-  Mamtient  la  ddfensc,  rescindo  I'ordro  provfeoiio  do  ootte  cour,  en  date  du 
22.novembre  1880,^^pe„daot  J'eX^cution  de^  dils  jugoo.ents  de  la  Cour  du 
Recorder;  et  renvoiejl'actio?  des  den.andeur«,  aveo  tons  le«  d^ns'et  frais  do 
p.tcc«,  y  comprm  lea  depens  r^servd,  par  lo  dit  ordre  provisoiro  du  22  novembre 
IS»U,  contre  toua  ccux  des  demandeurs  qui  sont  encore  en  cause." 

Barnard,  Beaudiampk  Clelgltfon,  for  plaintiff. 
/?.  Ao^,  Q.a,  for  defendamf. 


Action  dismissed. 


SUPEKIOR  COURT,  1882.      T      7^  :     : 

'M0NTR15AL,  15T1I  MARCH,  J882.  . 

/        ,  Coram  ToEBANGE,  J.   • 

*■  "  ^    '  No.  1618.   , 

La  Smit4  Anonyme  des  Glaces  et  ^ProduitsChmjques  de  St.  Gobain  &  Cie.  ' 
ya.  Giberton,  &  £4lanffer,  oytpomnt.  ' 

KBLD:-Th.t  .n  opposant  whose  colIooaHon'  lo  contested  by  a  non-resfdent  pl.iuilffls  entitled  to 
•ecurlly  for  cwts  from  the  plaintiff  ou  ti^  oontostation. 

The  plaintiff,  a  non-resident,  contested  tlio  collocation  and  privilege  of  the 
opposant,  who  was  a  i-esident  of  the^Province  of  Quebec.  Thereupon  the  oppo- 
sant^askod  for  security  for  costs.  •      '^  fh 

Per  CUHIAM.-The  main  objection  made  by  plaintiff  to  this  demand  is  that 
ho  IS  not  a  plaintiff  as  regards  the  pppbsant,  but  on  the  defence.     This  is  true 
from  onejpomt  of  view,  but  from  another  point,  the  plaintiff  seeks  to  enforce  his 
rights.     The  pretension  of  the  plajnUff  has  be^  maintained  in  an  elaborate 
judgment  by  Mr.  Justice  Ratnsay  in  Web»ler  v.  Fhitbrick  &  Wilkie   15  L  0 
Jun  242.     I  have  already  ordered  security  such  as  is  now  asked  for  in  Balizur 
V.  Gretcing,  13  L.  C.  Jur.  297,  following  Benning  v.  RuUer  Co.,  2  L  C  Jur 
287 ;  Vhiuchr^v.  Bostwkk  &    Wheeler,,  cited  in  a  note  to  Ma  hone,,  et'al  yi  ■■' 
Tompkins  &  Geddes  etal.,  9  L.  C.  R.  72,  which  is  als*'  in  point.     I  think' on 
principle,  that  the  security  should  be  givea  here  by  plaintiff.     I  think  the  eq^^i 
ties^are  the  sape  way.     Merlin  :    R^pertwe :   vo.  gaulion  judicatum  solvi,  p. 
449,  says :      On  doit  a  cet  d-ard,  consid^rer  comme  defendeur  retran»er  qui  se 
pourvoit  en  nullity  d'une  saisie  pratiquee  contre  lui  en  Franco,  parceq'u'en  effet   ' 
cestlesaisissantquiestdemandeurfriginaire.  *  *  *     Par'la  raison  contrairdiSi 
«  cest  un  etranger  qui  est  le  saislisant,  la  partie  saisiecpcut  cxigerde  lui  qu'il 
donne  caution  pour  Ies  d<Spcns  et  doiumages-inldrfits  auxquels  il  pourra  fitrft 
condamu^,  en  cas  qufi  la  saisie  vienne  a  etre  d.5clar.Sc  irreguliere  ou  mal  fondle.'' 

Abbott,  Tait  &  Abbotts,  f^t  plaintiffs.  Motion  granted. 

Jtfatfore,  for  opposant.    \  '•  i  ^  A 
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'  ,'  MONTREAL,  3lHT  OCTOBER,' 1882. 

«  Coram  LoRANGER,  J.  \  *' 

NOj^234.  ■     :    '  :'     ..•*•  ■■ 

The  Royal  Imtitutxon  for  the  Advancement  o/  Lmrning  vs.  Jamen  S<Mtl  ftaK, 
&  Proudfoot  et  al.  &  the  Trafalgar  Institute,  mis  en  cause. 

HllD:-l.  Thit  an  totion  tor  a  legacy  is  Vf^tly  brdu{;]iit«lN{ain8t  the  lieirs  of  the  teatator,  eveh 
where  ther«  are  tetitameittary  exeeutora.        ''    '    i":  ' 

2.  It  Is  not  Decenary,  In  «  wilj  In  authentic  form,  that  It  be  wholly  in  the  handwriting 
of  tlie  notary  ;  it  is  lufflcient  tfiat  it  be  reatl  to  the  toRtator  by  one  of  the  notarUtfin  the 
prraence  of  the  other^nd  8lj;ijifA  by  the  tcRtatur  in  prfsenee  of  both  ndtarlef.     W 

- -^ J-  The  testatrix  ll¥§l  to  a  ^Utary  way,  her'-n^inroundiiigii  beinR  indicative  of  extreme 

poverty  and  dlMomfcrt,  althougl)  Bho  wav  at,. the  time  p<>>se«8e(f%f  coUHlderable  means. 
While  she  was  eccentric  Iti^many  rfspects  (as'  set  forth  below),  her  mental  faculties  were 
neverthelprs  sufficiently  clear  to  enable  her  to  jnanage  her  own  aflhirs  up  to  the  time  of  her 
death.  She  had  no  relatives  nearer  than  nttphcws,  from  whom  she  had  been  estranged. 
Slie  left  tire  bulk  of  hipr  estate  to  a  University,  in  pursuance  of  a  precouceiVed  lnt«ntion  to 
r  devote  it  to  cbaritahfe  purposes,  and  It  was  proved  lliat  she  clearly  understood  what  she 

was  dolnj|,  and  the  use  to  wrilch  the  (eRBoy  was  to  bo  applied  :—/ifW,  that  under  the  oirJ 
cu:n8t.4nce8,  nioj^k4<c<i«nlrl(!ity  otiSjuiliict,  !ii>t  indx'iwive  oi  permanent  mental  disorder, 
would  uoi  iuvMlidale  Uiii  v^iil.  ,  ,  '' 

Th<f  action  was  brought  by  the  plaintiflF,  as  legatee,  against  the  dofcndunts 
James  Scott  and  others,  as  heirs  of  the  late  Barbara  Scott,  who  made  no  dispo- 
sition by  her  will  6f  the  residue  of  her  estate,  after  leaving  certain*  special 
tegacics,  including  the  one  sued  for.  The  action  also  asked  for  stparatioh  de 
patrimoin^^  and  that  Barbara  Scott  be  declared  to  have  b^ca  owner  jiar  iiidivis 
of  certain  ^mmoveable  property,  the  Trafalgar  Institute  being  wig  en  cause 
as  the  other  undivided  owner  to  the  extent  of  one-third,  under  the  will  of  Ann 
Scott,  sister  of  the  testatrix.  The  executors  named  by  the  Will  were  also  mis 
en  cause. 

Per  Curiam  :—Fetie  Barbara  Scott  a.  fait  le  25  novcmbre  1880,  devant 
Mtres.  Gushing  &  Hunter,  notair^s,  son  testament  solennel,  par  lequel  elle  a 
l^gu^  a  la  demauderesse,  lo.  la  somroe  de  $30,000.00  pour  fitre  appliqu^e  a  la 
fondation  et  au  maintien  d'unechaire  d'ensei^ement  du  genie  Civil  ^  I'Univer- 
8it(6  McGill,  oette  cbaire  devant  s'appeler  chaire  William  Scott,  en  souvenir  defeu 
William  Scott,  pire  de  la  testatriee,  d^c^d^  en  1845 : 

2o.  Une  somme  additipnnelle  de  $2,000.00  dont  I'int^rSt  devait  etre  employ^, 
par  les  demandeurs  qui  sont  lesgouvemeurs  de  TUnrversit^  McGill,  &  la  creation 
d'une  bourse  annuelle  en  favenr  des  ^l^ves  de  distinction  du  cours  classique  de 
premiere  ann^e,  k  Stre  appel^  prix  de  Barbara  Scott,  "  an  annual  scholarship  for 
students  excelling  in  olassics,  for  the  first  year,  snob  scholarship,  to  be  called  Bar- 
bara Scott  Scholarship,"  et  pour  I'ex^ution  dejsoti  testament,  feue  la  testatrice  a 
nomm4  les  d^fendenrs  Proudfoot,  Bedpath  et  King|  se&cx^nteurs  testamentaires. 
't    La  testatrice  n'a  laiss^  pour  h^ritiera  que  des  nevieux,  enfants  de  deux  frdres 
jd£c4d^s,  savoir  Willi&m  Henry  Scott  et  John  Scott.    Ges  neveux  et  leuiB  repi^- 
^seotants  auraient  accepts  la  succession  do  leur  tante,  etla  demanderesse  lea 


lODT-Ktoin-trae-ter 


-poursuit  par4a^pr^Dte-ftetii 
Trance  des  legs  ei-dessus  meniionn^s. 
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In'Al         ^"  Ji''"andoresso  allcVuodans  su  ddclurutiosh  qiic  lors  de  son  dec^  \a  succes- 

of  Uarniiig.    consisfuit  duns  ccrtains  iuinieublcs  situds  d.infs  cottc  villc,  doiit  olle  <Stait  proprid- 
Jwnerscott,  •;•''■«  P'""  »!'<Jivis  avcc  acs  deux  soeurs  dtJcddj^s  avant  olle,  savoir;  Jauc  efc  Ann 
«  '^^        Scott;  que  la  tostatrice  dtait  propiit<.airc/lo9  deux  tier,  de  ccs  iinmoubles  en" 
vcrtu  du  tdHtanient  do  Jane  Scott,  la  premiere  ddcddec  dc  ccs  deux  scours,  ^adtro 
tiers  ayant  appartenu  au  ddc6vde  Barb^i  Scott,  au  TrafaFgar  Institute  (mis  ed 
causL')  nuquel  il  avait  otd  Idgud  par  I9  testament  de  AnH^Soott. .      .  ' 
'.■  '  Le  Trafalitnr  Institute  a  dtd  mis  en  cause  en  raisoh  de  la  demnnde  quo  col?, 

tient  la  declaration  pour  separat|'(^.  .de  patriiuoinc-;  et  sans  plaider  a  I'aotion, 
le  urn  e(.  cause  a  souleve  a  I'arguilient,  une  question  qu'i'l  u'ost  pas  ^  propos 
de  nienlionner  njaihtenantet  oiiej'expliquerai  plus  Join    ; 
___     1       Tous  Ics  .^dfcndcurs  ont  coiiiparu  par  procureur8,mais  cinq  seulemcnt  ©nt 
plaidd  a  I'action.   ^uatre  plaidoytets  out  ^td  produitsi  le  premier  est  une  ddfense 
en  droit  basco  sUr  ie  faif,  que  parmi  les  defciideurs  se  trouvaicnt  dcis  minoura,    ' 
-      qui  n'avaient  pu  accepter  la  succession  de  Barbara  Scott  quo  eOus  benefice  d'ia' 
ventaire,  et  I'on  plaide  a  rinsuflSsance  des  alldgu^s  dii  la  dd^iration  pour  demon- 
trer  qu'il  n'y  avait.aucun  lie|i  de  droit  entr'eux  et  la  demanderesse.     Cette  dd- 
,        ,        fenscdn  droit  a  dtd  debouf^e  par  le  jugcmcnt  du  8  inars  1882,  ct  je  n'ai  pas  H 
reviser  cejugement.  . 

LeseceJidpiaidojer  est  aunleriteets^.tti»quo  4  faction  mCme;  les  ddfendeurs 
plaideut  que  cette  action  devait  etre  dirigee  contre  les  executeurs  testamoritaires 
■     aeuls.  ' 

,  Los  dtifunteurs  sans  abandon nef  cc  plaidoyer,  ne  Tent  pas  soutenu  i,  raudienoo, 
et  ils  ont  eu  rai^lS.  0%8t  le  contrairc  qu'il  faut  mjiintepir,  savoir  que  les  exdou- 
tears  testamentaires  defeuc  Barbara  Scott  ne  pouvaient  P"8  fitre  pffl|is|Hvi8 
spuls,  et  qu'il  etaipiiidispcnsable  que  lea  bdritiers  fussent  assignds.      ^'"^ 

LVxccuteur  testamentairo  n'est  saisf  des  biens'de  la  succession  que  pour  lea 

fins  d'administration  et  ne  peut  faire  auouo  paiculent  d'impor^ance  sads  le  con- 

gentement  do  I'bdritier.     II  a  meme  dt^  jug6  que  I'exdouteur  testamentaire  ne 

peuj;  pas  fitre  poursuivi  seul  jwur  une  dette  mobilicVo  de  la  succession. 

Vide  H  L.  C.  R.,  p.  198,  CaSpftr&  Hunter.     La  pour  d'Appel,  il  est  vrai, 

,  a  jugd  dans  la  cause  Delery  &  Campbell,  rappoVtee  au  \6q  vol.  des  JDecisions  dcs 

tribu naux  p.  54,  que  raction  dU^«de  contre  les  ex6cuteurs  testamentaires  seuls 

.pouvait  6tre  maintcDue,  mais  elle  a  d&idd  quo  memo  Sur  une  action  mobilidre 

c'etait  le  devoir  de  I'exeouteur  Mrta^eutaire  poursuivi,' dc  ddnoncer  la  demaade 

,    -  .     H'hdritieryil  y  a  doute  afin  qu'il  I'admette  ou  la  contoste.       -     - 

Au  restel  le  droit  du  crdancier  de  la  succession  de  joindre  les  hdritiera,  sur  rac- 
tion  intent|Se  contre  I'oxdcuteur  testjimontaire  en  rccouvrcmentd'ua  legs,  np  peat 
;> ,        f  pas  etre  mi^  en  doute.  . 

-*  -  Ile^tent  le  troisidme  et  le  quatridrae  plaidoyer  sui;  iesquels'le  litige  .s'eat  engage 

.  V  V  <l'un«  manidreserieuse,  etqu^lfa^^  ,  "  ° 

Le  troisidme  s'attaque  k  la  forme  du  testament;  les  griefs  sont:     lo.  Que  ^ 
r original  du  testam^t  n'a  pas  iti  icrit  en  ehtier  ie  la  main  des  notaires  ins^ 
trutnentants  it  sous  la  dictie  de  la  testatrice,  t'el  Que  voulu  par  la  hi. 


2u.  i^u  y  ardesrcnfureraifdrentesdans  I'ori^nat .  du  testament,  et  que 
mtamment  la  partie  prmcipale  n'est  pas  de  I'icriture  d'aucun  des  notaires. 

___  : .  ..  4.^..     .^_ 
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Oa^amit  oppo8er  i  bctte  obj*(>tipn,  oe  qui  disMt  l' Honorable  Jugc  en  ohoV    ^„     . 
do  U  a>ur  d'Appol  dans  la^cnuse  Jft^sell  &  Lofran^oi..  j«,^o  .out  rdjl,„cnt  ct     ^T'^^ 
rapportdo  dons  lu  livraison  du  niois  do  inai  1882  dos"  ddoisions  de  k  Cour  d'Appol    Adv^Xw 
'       p.  26i  "  qu^en  Mppmant  que  lea  /ormdfit4s  requises  pour  les  testaments  au-    "'  '^-"'"*' 
thentiques  n'auralbit pas  mibservies,  fe  teat.^ent  ne  e^sserctit  pas'd'itre  """tt^i""' 
lalable  conformSn^eiii  aux  arOcles  854,  855  du  C.  C." 
Aa  reste  jo  maihtions.qu'il  n'est pw  ndcepwire,  duns un  testament  autliontldde 
.  quo  la  minute  wit  en  entier  do  1»  main  du  notaire  inatrurocntani ;   qu*il  suffit' 
aurtcrnies  do  I'artiolp  843,  quo  lo  tostamont  soit  lu  au  tcstateur  par  Tun  dW 
notairoB,  en  pr<5«nce  do  I'autre,  et  slgn^  par  lo  testateur  en  prdsemse  de»  deux 
notairos.  '      '  r       ^^  u*. 

Lo  fait  que  la  minute  du  testament  no  eerajt  pas  en  entier  do  la  main  du  " 

notJiiro  instrunicntant,  ou  contiendrait  des  dortiures  difWrentes,  pout  constltucr     '•     " 
un  element  do  la  preuve,  dans  lo  oas  oi  le  testament  est  attaqud  pour  cause,  de  ^ 

captation,  do  su^stion  indue,  ou  de  dol  et  fraude, mais  n^tpas  unecause  de     '^    ^   "' 
V    ouliitd  sous  notrocode  et  ne  I'etait  pas  davautage  sous  I'unoien  drdi.  ;^    W  '  "       j 

Ed  refdrant  au  rapport  de  la  oauso ITvanturel &  Evanturel  que  Ton  trouvoaui       ^ 
"    T;«ges  321  et  .uivante?  du  15e  vol.  des  Decisions  dcs  tribunaux,  juRde  par  la  ? 

Cour  d  Appel  avant  la  mise  en  force  du  (i.(J^/)n  trouvero  uho  longuo  et  saViinte 
dissertation  sur  co  sujet  et  sur  la  doctrine  reconnue  et  suivie  sous  I'ancien  droi^ 
<iuant  u  1  interpretation  4  donner  et  H  rapplication  4  fkire,  do  I'article  de  lu  cou-'  '        i       i 
tume  qui  exigeait  que  le  testament  Mt  dictd iT-iiommd  par  le  tcstateur  et  rccu    ■''■■'  " 
pur  le  notaire  en  sa  presence ;  article  au  reste  ame|^  par  rartioie  843  de  notre  >        "^ 

L..de  L.vil.  Bans  le  cas  d' Evanturel  le  testament  avait  dte  prepard  pat  le  notaire 
en  1  absence  de  la  testatrice,  mais  sur  des  instruction^erbalos  qu'elle  lui  aVait 
donndcs.  Le  testament  lui  fut  lu  et  relu  suivant  bajfeuf ume,  et  elle  lo  si^na'eii 
prdsence  des  notair^,.  II  y  avait  un  renvoi  en  marge  d'uno  dcriture  dtran-^j^ 
A  la  main  du  potaire;  cependant  l,i  Cour,  satisfaite  que  laestament  etait  1»  re- 
production fiddle  des  volon.ds  de  lu  testatrice;  que  lecture  lui  avait  6td  faite  du 
^  testament,  sans  e-aird  a  I'dcriture  dtrangjire  qui  s'^  trouvaft  et  a  I'article  289'de 
la  cou.tume  qui  exigeaiMuo  Ic  testament  fttt  dict6  et  noi^nd,  en 'a  prononcd  la 
validite,  quoiqu'il  eftt  dS  dcfit  en  I'absenc^  do  la  testatrice 

On  trouvera  a  la  gage  48  du  3e  vpl.  du  Jurist^u'il  a  dte  jugftans  la  otfusS 
Bourrassa  et  Bedard  qu'il  n'dtait  pas  n^cessaire  que  le  notaiw  instrumentaire  fit 
niontjoa  qu'il  avait  66rit  le , testament.         ,  /  .'       M  * 

L'^irtiole  de  la  coutumo  ne  oontiert  pas  1*  peine  do  nullitd  que  l^forinait 
lordonnance  de  1735,  et  Ics  tribunaux  dans  Uotre  pays  onttte  d'occord  i>econ- 
nayrc  que  cette  ordonnanoe  n'ayant  pas  dtd  enregistrde,  le  manque  des  formalitds 
mdiqu^es  par  I'ar.icle  289  enoequiconcerneles  motswommrfotrfic/^  ilntraluait  ' 
pas  la  nullitd  du  testament:  '  '    ' 

ph  a  oitd  a  I'audience  ks  oommontaires  des  codifieateurs  sur  cet  article  de 
la  eoutumoi  et  I'article  843  de  notre  code  qui  le  modifid,  pour  ddmontrer  que  oe 
<!hangement  n'a  pas  I'eflFet  d'enlevjer  au  testament  la  sauvegarde  que  lui  accordait  • 
1  ancien  droit  en  exigeant  qu'il  fiit  dcrit  en  entier  de  k  main  du  no(taire.  '- 

J'ai  r(^fdr^  m  rappnrt  dm  nodificateurs,  ut  jt^uuiu  loin  d>  tiuuver  la  preuw    ' 
que  1  on  ait  jamais  insistd  sur  cette  formality  dans  le  pays.    Cost  le  contraire  . 
.    ^lu'onyfif.     Voioi  comment  8,'exprime  le  rapport  a  I'article  93.     . 
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"  L'nrticle  95  />  continue  d'osposcr  les  r^les  oonoornnnt  la  fdtrmo  dcs  tcf<t:iii»ii<» ' 
authentiquo8,  ct  la  ntSccssitd  de  nicntionner  rocoomplisRipuient  do  cch  fornialitd-". 
of  rJirning*  ^'*'"  <'™'^  "^'*''"  corppris  toutcs  celles  qui  sont  cssciitielles.     II  cHt  ii.  romsrquer 
quo  par  la  juriRp.rudcnco  ahttJricuro a  rordonnance  de  1735,  qui  doitfitro  la  ndtre, 
on  fait  d'dtablis.sctncnt  do  nullitdM,  lorsque  ni  lo-  tezto  de  la  coutume  ni'ocJDi 
d'auouno  autro  loi  les  rcconDnit,  il  n'dtait  pas  de  rigueur  que  I'un  des  notiiiros 
dcrivit  ni  qu'il  l&t  lui-niflmo  lo  teRtanient.     Cott#  ordon'nanoe  a  rcquia  I'uno  et-, 
I  autre  do  cos  conditionif ;  lo  Code  fVan^jais  no  contient-<|ue  la  prcmidre  duns  rod 
tox«o,  quoique  la  scconde  ait  aussi  <$te  rcgardi^e  comuie  czistant  ai^rcnicnt.  Lo» 
notaircs  en  ce  pays,  a  on  juger  du  moins  par  les  mentions  qu'ila  font  a  Iu  fin  dc»' 
testament^  ont  6t6  dans  I'habitude  do  so  oonformer  aux  rcqui^tions  do  rordon^ 
nance,  dont  lo  but  est'certaincment  utile  et  8ago.  Ccpcndant  cc@  foruialit^a  n'Ant 
pu  par  Id  doTonir  ezigiblcs  tl  peine  de  nullitVS.  '    n  *.'   ^ 

Art.  9^a.  j^a  proposant  ramendemont  art.  95a  nn  present  article,  les  oouiinis' 
.sairesn'ont  pas  ndn  plus  ocpendant  rocommiAidd  qu'cUos  fu.sscnt  impdrieuscmcnt 
cxigdes  pour  I'avcnir.  IJs  ont^craint  le»d.anger8de  brisor,  «n  lo  fai8ant,'la  pratique 
ti-aditioimelle,  surtout  &  eaiise  de  la  n^oessitti  <le  nientiotfncr  dans  I'aote  uieiu& 
ROUS  peine  de  nullity,  J'sccompliHsenient  dea  forrnalUcs.'^  L'amcndomcnt  no  va 
done  qu'a.  retranclicr  la  njfecsRitd  de  lire  lo  testament  dcirr^ois,  ainsi  que  I'a  fait 
le  code  franynis ;  M^te  double  lecture  no  paraisi^aiit  pas  neceRsnire  ct  de  fuit  n'ayant 
pas  toujours  lieu  daps  soD^entier.  Si  elle  est  faite,  co.qui  aboude  no  vicjcra^as. 
Les  articles  additionnels  952>' et  95c  tnodifiunl  la  rdgle  de  dict^  et  noniiiie,.cn 
rccounaissant  au  testatoar  dcs  nioyens  (Squivalonits  do  faire  connattro  sa  volont^,. 
en  rapprochement  do  ce'quk  a,  lieu>  dftns  le  testamciit  fait  d'apr<^s  les^fornies  an- 
glui^cR,  pour  ^  raisous  et  dans  lo  sens  deja  cxposdsp^s  haut.'^ 

J 'ui  crude  voir  insistersur  cc -point  malgre  qu'il  ne  fiit.  pas  neccssaire  de  le 
fulYe,  lajjucfiflon  etant  saol  int6r§t  veritable  dans^  I'espice,  v6  les  ai>liclc» 
■843,'  854,  855  de  notre  Code  Civil ;  mats  on  a  argue  le  point  &  I'audienoe,  et 
jc  dois  expribaer  mon  opinion  sur  les^questions  soumises. 

J'arrire  maintcnant  au  quatri^me  plaidoyer  .des  dd^endeurs,  qui  est  le  scul 
R^i'ieux  ct  suf  lequel  a  tourn{£  oe  procds  qui  a  durd'  six  jour#,  et  durant  Icquc^l' 
Hen  n'a  6t6  ^pargn^  ni  omis  de  part  ct  d'autre  soit  on  faveur  eoit  CQutre  le>tc8ta'^~ 
'Tnent  de  feue  Barbara  Sooft.       *  -v    -  -■' 

Les  ddfendeurs  ont ,  plaid(6  que  la  testairice  £tait  'depujs  plus  dttine  ann^ 
avant  Tdpoque  du  testament  atteinte  d'alidnation  mentAleet  incapable  de  tester ;. 
qde  depuis  plusieurs  semaines  avant  le  testament  elle  souffraif  (fune  fidvre  cer^- 
brale  qui  a  causd  sa  mort,  et  qa'elle  igta^t  incapable  de  faire  auoun  acte  sdrieuz. 
sOn  aildgue  sp^ialement  danscette  d^fense,''comiive  preuve  qu'elle  ne  possedait 
pas  sa  liberty  d'csprit,  que  dix«  jours  environ  avant m  date  du  testament  elle  &urait 
dcrit  k  William  H.  Scott,  un  d^  ses  h^ritiers,  d&  venir  &  Mobtr^al,  qu'elle  ddsiriut 
fai^.soD  testament  en  sa  faveur;  'que  quelques  jours  aprte  le  testament,  le  dil 
'*'  'William  ^ott  serait  venu  la  voir,  et  que  celle-ci  dans  un  acc^s'de  fidvre.lui   , 
-    aurait  dit  en  presence  de  plusieurs  personnes  qa'il  itait  trop  tard,  vtk  que  Alex- 
ander Proudfo'ot  (un  des  ezdouteura  tcstameitaires)  lui  avait  arranges  son  testa- 
^=^--meat-et-^'elle  ne  pbuvai^rijBH  lui'J^gUor }  , 


QuQ  la  fiSvre  c4r<Sbra)e,  dont  soufifrait  la  testatrioe,  avait  dtd  oausde  prinoipale^" 
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Los  defendeurs  ayaient  JdtfnoncS  dam'  lew  defense  <!«.  fait«  ■"2.:    >* 

b<zarre.«u  oxcentrique,  que  doit  ressortir  Im  nr^„r!,i*  ,         "'^  oarfltetdre  , 

au  moment  du  testament,  \\  feut  paribis  rem$htv^io»  kut       h!„'  i«.     !   \ 
-nj«.dans  l-e,.ce  ictuelle,  ,es  Ls^une  falHiS^t  tZ^^Zl 

.  de  W  so^urce,  pour  aller  e;,.  mains  ^trangdres  et  fodifferent*^  IT  1"^!  • -^ 
cefi.iKAIu4  8euI6t«,t.8uffisant  pour  Sveler  2^^^  ^^'?' 
juge  de  permettte  et  rngtoe  deprlflWltv^T„"T?     t"^"  **''~'^^" 

.  comp.5e.,i„Vestig.tipn  saps  la^w^  fe^f^^^?  !<P^"* 

1«  l^gafit^  de  la  preuve  par  tdmoihs  d^  certains  foite.  ^^^  iw^!: 

Mst  fallaciewx  commie  la  preuve  de  iaits  qui  s^yent  de  bake  4  \%Z^ ak^Z 
/^mp.j«  Wnoeht  o^Hmer  sur  Ja  s.nit^'d'.^  dW  W)!^    S.^ 
pace^6n^rntdo.vu.«tcel«idesaK^i.^ 
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la  8oci(£t^,  mnis  ignOrd  par  une  autre  clusso  d'uiie  condition  tlif- 
jl'^6  Au  ncto  do  (ItSmcncc.     II  iniporte  done  quo  los  t^nioin^  soiont 
t.?l"'ilrn"iij|!*  exa1nin<S8  t(qyaiift<jc  juce,  qu'il  les entcndo  e? Ics  voio,  pour  bicn  so  rend 


'm 


^% 


T  Ie8(|uel8  ils  tdnioignont,«t- 
iults.' 

ndus  de  part  et  d'nutrn.  et  o 
I  olierdtior  In  6a|Ution||^ra  qu< 
^6  d'cntrei 


% 


.i«m.^»''sc.ttt,  "*''"  oppr^i^Dt  A  ieur%leur  lea  fai||| 
"*  *'•     .    tu'flc  dif  ju^cmcBt.qu'ils  basent  sur  c| 
i.  ipinquun^*(^uz  t^nioins  oit  etd  ci 
CfliU|mrBis6i^j|^^ootto  preuve^cje  d 
n>'*^t  souHil^Vi    Je  me  v^  H'r«iKrat  o 
''^^Wy  >»u>8  )'IJ|^^rtance  |u  lltigo  m'oliko  A  ea  fui|b 
'""i^pliiami^i^euz.   ^^^.  ,     ..Mi^^i    •    "^^ 

iko  do  i*0nqu(j|8  que  la  tesWtr||i|^|os  d6ui 
(^nsenife^e  sur  u];^o  prppridtd  fJNtfjMiifccetto  vill^ 

uO'est'oefeiili  fait  I'd 


Sire,  ^ca^r^V^illiii^MJuott 
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n  Annet  Jane^^ 
III 

UjPil 
ohn^ooji't,'  filea  sont  rest^8iS|,  p|||nr9  an 
la  dit  Mp|"i  Heiirf  $k|pt^t^(^riiii: 
AiJlqitiMHf^ellc  a  ld<'u^  ses  Wiii 
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It,  a  intcqte  eai855  un 
Wiriiam  Sobtt,  poUr  faire' 
l^^tJi^/nM^dl^a  un  Kic(iv*'^nt  oil  Ic  difc  So^tt 
|:)c  1naria|;a  iqu''il  avait' contract^  i^veo  daii 
i^^tf'au^^l  i^ avail  liJ-^itim^  sea  enfamts.     ii'    ^'    ■ 
iiron  tw^veM  rapport  auX  pages  149  et  su{vanti«8« 
|endra  nt'ecsauir«nicnt  la  phioatie,  troubla  rhuruiobj^'dd' 
>^f  fitvniatrc  de&s^cntimo^tsciiliz  Ic9l)^lle9  Scott  contro  los  h^ri^rs'eb 

:UrfVw.     'f       ^      ■■■■  V.  ,^  .',,;,;;■  ;■-  .  ■     ^■•' '       ,  .  'i  ,  V  V  :  1 

|i|ue  1^'procii^  fut  irf^ntd  rtM^^nn  S^tftt  seule"  et  qti^'fea  aeta|wilre9 
;  jiiiriefet,  Barbara   (tiifl  testa^Qi^j'no  pi^Raissent  paa  y   tivoit  jxr^fi  part»      <| 
laoi  tt  i^ppctt  par  la  pmive  (fl'ellcii^^k  dpouad  cetta  querell©  do  faniille,      1 
,'^iifjl^lifenprWve  quo  peu'diB   teDipji  etiWe.'avant  le  tebtajiient,  la  testatrice 
Vinir^i^nait  p^u  d'aiwitid  ct  >4o  bicnteillaiiee  4  IMgaVd  deL  infants  de  yPilliunk 

'  i  jiitis  dj^'fen^urs  ^  i'apdiencis  eiit  dtt  qu«»ie  testament  aWait  4t6  f^t,  (|n  haiD» 
,dc9iMritjci^s  legitimes  de  la  tei^tatrice,  et  ont  invoquS  ce  mdycn  coranilsyri^f  ajter^ 
^if^jnel. ,:  Ce'niQ^en  ,i|'avait  pas  4t6  plaide,^ mais  ^mme  leA faits  ontih&jBspaire-  ■ 
w4|^^  r^yeWs  durantvL'cnquetci.  etque les  d^fendeurs^nt  fait  une  ii^btioo  pour , 
amelderileur  declaration  de  manidre  4  la  faire  accordcr  aveoXla  preuire,  jo  doi» 
"  io(ft{ifeidaD9  la  balanoe^ur  savoii^quelle  ipfluenco  ik  iMsavcrot  avoir  eur  le 


Is  viehdroDt,&  leUr  tour  dans  le  ddveloppdiiefat  que  je  s^ib  obtl 
Ia.prcuv^e.  ,  \  - -,^  •^^        \    ^'\, 

iruie  parait  ^vid«nt  toutefois,  que  dttns  Ifi  pensee  de  deux  des 
testattioe/^oir,  Janet^t  Ani^fcenfanta  do  leur  frdre  Willi) 
Stre  ekclus  de  leu*  sAccesBJoBoBB^  ce  if6tait  I'aveu  que  jle  ' 
plaidoyew  des  ddfendeors,  ^WWIp.  tentd  d'eo  dire  autant  Be 
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m«^.  flilc  do  John  Scott,  Idgua  1«  totalitd  do  bch  bieoH  A  «08  dcu,v««,urs  Ann  ot     ?"^'^'- 
ii-r«r«;  ct  d^ns  BOD  tesUmenf,  olle  exprimo  lo  dd«ir  quo  la  survivanto  d'cntro'  Artvi'noXnt 
ionncra  oh  propMoUJ^  qu'ello  li-^uo,  p„ur  dos  Bus  dc  oharitd.     Sos  prop,  i-    T   -       ' 
^f^mme  je  Ta.  dit.  consiHtnient  outre  ^oh  Moms  .nobiliors,  ot  oertaij,  L-         "■""' 

ionetl^te,  6t  do„t  la  demandcrosHo  ot  lo  Trafalgar  Institute  sont  mnintonant 
i^taires  par  mdivis  on  vortu  dos  tcstaiuonti  suMquents  de  Jane  etTBurbara 

a||tard,.8ttvoirleajanvierl872,Ann  Soott  at  son  tostamc^par  Icqud 
liMij  legs  do  doux  miUe  piastres,  do  sob  bijoux  ot  jopux.  et  do  sa  part  dans  Lx 
..telhlTo    '  V:'«'^'«<''f«  '^^  ''««  J^hnSoott.   olio  l^sua  I'usufruit  do  la^^ 

,.^  if    "^J^lT,  '"'"'''^'  "*  ^""""'"^''^  i**  «»»'  Barbara  Soott.  et  la 
^ndtrf  au  Trafalyarlnstitute,  institution&rpor<5o  ot  or«o  duns  le  but 
pnstruuo  ot  former  le^  fillos  do  n.oyo„no  ot  d?l|luto  condition  ' 

Jo  trouvo  dans  le^stament  uno  disposition  qui  n'cst  pas  sans  sisnification  et 
que  JO  dcs  noter.  On  a  boaucoup  insiStd  H  I'audionco,  «ur  Tetran^oid  du  fait 
^  la  tcstatrice  aurait  fdndd  une  chairc  i  l'U..ivcrsU«  McUill,  sous  lo  ,.o.u  do 
VV.ll.nm  Henry  Sbott,  et  on  y  a  yu  uno  preuvo  de  Huggostion  et  d'influonee 
mduo  do  la  part  de  personrics  intdrcasdes  au  muintion  de  cette  institution. 
Ccpendant  on  rouve  dans  lo  testament  de  la  8<b„t  do'  la  testatrice.  qui  n'a  pas 
^^td  contcsld,!  expression  do  son  ddsir  que  lo  nom  Scott  ^oit  perpdtud  dans 
1  Inst.tut.on  du  Trafalgar,  et  clle  s'on^rapporto  H  cotte  institution  qu'ant  au  mode 
•  a  cho.8.r  pour  exdeutor  sa  volontd. 

Co  voeu  qui  a  <Std  rdalisd  par  la  testatricp.  en  favour  do  la  demanderesse, 

.  Bemblenat  .ndiquer  qu'elle  ne  faisait  qu'exdeutcr  un  projet  arrfitd  d'avanoe,  el 

loin  d  y  troiHrer  la  preuve  d'unc  intelligence  obscurcie  ou  d'tfn  cerveau  ddtraqud 

comme  on  U  d.t,  je  verrais  plutfit  dans  raccOmplisscmcnt  do  cc  v(bu,  la  preuve 

dun  esprit  sain  et  d'une  mdmoire  sArc. 

Au  d^ds  do  sa  soDur  Ann,  la  testatrioe  demeura  soule  dans' la  demeure 
quelle  avait  habitdoaveeBessoBursJepuisau-d^idevingtons;  et  fut  obligee ' 
de  vo.r  4  I'adm.nist^ation  d/W  Mires,  qui  ju^ue  la  avaient  6t^  gdrSi 
jnne.palement  par  Aon   Scott.      C'e8t>  cetto  Vque  que  les  ddfendeurs 
Tfemoiient  pour  chercher  centre  elle  des  preuved' de  folie,  et  ^tablir  renohaJnement 
de  faits  qui  le«  poVtent  i  dire,  que  depuis   un  grand  nombre  d'anndea,  la 
testatrice  ne  jouissait  pas  de  la  pidnitude  de  ses  faoultds  mentalesH^t  que  son 
cerveau  saffaibhssant  de  jour  en  jour  sous  k  ^,oids  de  I'fige  et  des  maladies 
l^usd^  par  les  P-^tionyg^^tat  |||*fe^Ue  6tait.  dans  les;demiers 
«;ow  do  sa  vie,  tombdo  d^fS^fc^T^en^^e  S^  i„,propre  4  faire  auood  ^ 

'^;^^f'^^¥^^«^^t.    T<*>ns,Pltenant  quels  sent  les  faiti 
que  les  ddfendewrs^  prouvd ;  j'ai  fait  une"  analyse  ffiinudeus,  de  fett^ongue    ^ 
preuve^on  seuleat  ««  ^e  de*i'iAportance49  b^eaAmah».,cl^i^^^      ^ 
fac.lo  de  prdv^r  que  le  proces  seraportd  eu  apj^l,  i!  ribSent  je  W'Su^ 
m.^teea^.nes  fiuf  que  jesuia  appe.  .apprdeier  pour  asseoir  mc^juglei 
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de  considdrer  la  condifion  et  la  position  du  tdmoin.  fue  jugemeurde  ejiaoua  se    .  js. 
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fbrinc  Buivant  lo ptus  oumoiitA  do <{()!tnaiMai)cc8  que  I'on  p«ut  po<w<SfIcr  8oi-ni(lmc, 

ct  tol  qui  a  vcou  dans  uno  condMion  infdrioure°  ou  dan)|i  un  luilivu  pcu  (iolaird, 

vf  £«iuniiSiK,  donncra  i\  certains  aotca  do  kt\io  uno  slguifiaatlon,  qui  (|bdr  ane  autro  claSM  d« 
JtmiiScoM,  In  Rooi^td  ou  dana'c^llo.do  In  pcrmnno doiit  lo<i  aoUm  Hont  aouniia  i!^  I'cxamoQ 
d'autrui,  oerout  appr<^i<$H  difftSrcniuicnt.  Auhhi  faut-il  quo  lo  jugo  twit  sur  uno 
oxtronic  j^dscrvodans  I'apprdciation  do  tous^ooa  tiSinoignages ;  ooimiio  lo  roinarquo 
'  Troplong,'les  juKOsdoiventa'afdor  do  Icura  proproa  luniit^rca  j  cl  dana  In  connnia- 
\"  8nnoo>qu*ila'Boivent'"  avoir  dcs  hotninofi,  no  pna  confbndro  aveo  Ich  d«$sordrcs  do 
■^  If  folic,  lea  aingularit^p,  lea  bianrrcrien,  lea  travora  do  cortaina  ounietorea  que 
'  I'on  noDfme  dan^.  le  niondo  originaux,  ot  qui  aont  ainat  appek-a  parco  quo  aana 

tro  in8en8<Sa,  ila  ae  dtatinguent  du  oomoiun  doa  hommea  par  loa  cut^a  oCi  it 
"  ^ut  lui-reaacnablor."       '  ^"'^ 

Croat  d.ce  point  do  tuo  qu'il  faut'ao  placer  pour<flppr45oior  ii  m  juste  yatcur  la 
preuvft^cnr  octte  oauae ;  oar  oo  y  trouve  uno  uiultitudc<4o  faita  qui  par  lour  extra- 
vaganod  ucvaioht  certaincmcnt  Ctre  do  nature  tl  fiiiro  croiro  vux  pcrsonnes  do 
rcDtourag^  imnuSdiat  do  )a  toatatrico,  qu'ti  ocrtaina  momcDta  olio  pcrdait  1' usage 
do  sa  raiso^  ' 

La  detnan^ercsso  s'ost  objcot^o  a  I'coqu^ite  d.  la  prcuve  do  Topinion  do  t^nioins 
autrea  que  de^vhommes  do  la  profea«ion.  Cotte  objection  p'ost"  pns  fon^Jdo  ;  ot 
comme  cctte  pro\iTC  a  «5t6  fait©  aoua  rdsorvo  dfe  I'objection,  jo  dois  d<?olarcr  de  > 
auito  qu'cllo  oat^^idmissible,  mois  aujetto  a  cojnparaiaon  avco,  roptnion  dcs 
hommes  do  la  profe^ion  et  A  la  p^urorence  qui  doit  n«Se$i8s<dremGnt  Ctro  aco<ydde 
A  octto  dci-nidre.     Tajrlor,  p,  118!».  No.  141(5. 

Quota  Bont  lea  faita  prouvtSa  par  ios  ddfcndoura?  Saita  qu'ilfoit  n^ccssuiro  <de,' 
donn^r  -ioi  ranalyac  do  ohaque  tdmojgnage  cii' pnrtioulier,il  aei-a  ^uffiitoot  do 
algnalcr  lea  faita  qui  ont  servi  do  boao  ii  I'opinion  de  ohaoun  do  eeul^,  doq,t  Ios 
diSfcndcurs  invoqijpnt  lo  tdrnttignnge  pour  prq^ver  la  folio  de  la  tcstatricp. 

Ainai  la  teatatrico  acrait  al^o  plusicurs  fois  dans  un  tidtel  pour  dcinandcr  a' 
postilion  do  St.  Euataoho  de  I'argent  qu'ii  lui  devait  aur  la  vento  d'uuo  t^e 
qu'olle  lui  avuit  faite7<^t  malgr<$  qooco  dernier  lui  r6p<$tfit  «haque  fuis  qu'il^ 
qu'ello  atRindit  le  rdsultat  d'un  pnwds  qui  arr6lait  ce  paiejuent,  eHe /jT^eii^ii 
souvent  r^pdter  aa  demand<>,  en  diaatat  qu'ello  n'y  ponsait  plus.  Uif  jour,  un 
I'a  vue  dans  le  m€aie  lidtel  prendre  sous  acs  vetementa,  en  hailiotfs,  un  coutrit 
de  vente  d'unc  terrc,  ,pour  lombntrcr  a^uelqu'un.  Elle  imt,  dit  le  tdiiiioM, 
mal  itriquie,  comme  tine  mendinnte,  et  UMkfgmmeatntme  ilj^ut  n'mtrait  "fnis 
/ait  cela.  Una  autre  fois,  ajouite  lo  t6mp}f^^.&  jugd  qu'cllo  dtait-4erangeo, 
parceque  lui  ayant  dit  qu'ello  vilrait  encore  viiigt  ans,  elie  voulut  rembrnssi^r. 

Cos  faits,f»-pagsaient  dans  Ics  cinq  ou  six  anssMii'out.prdcdde  Ic  testaniontUt 
queiqtt^tnauffisunta  qu'ils  aoictit  par  cux-inOuies  cVpris  isolduient,  pour  prourar 
autre  chose  qu'uiT  manque  de  mtSuioire  et  do  dd^nca  fhcz  la  tcstatrioe,  I'ii^- 
«ertitude  de  I'epoquc  oil  ila  se  sont  produits  et'  IcurX^loignement  de  la'dato  di 
testament,  Ics  rcudent  sans  grunde  importance. 

an  Bte.  Tison  i&tait  un  desvoisins  do  la  tcstatrlc«rX   II  la  voyait  souv( 
ello  luK^raissait   comme  uno    personnc  qui  ne  °fi«it  paa  ee  qu'elle '  fuit,  ^t  i 
s'habillait  cilrk^mcnt  et  potiTrcment;  elle  se  faisait  gardcr  par  des  chiens,  et 
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ddgulner  pour  entror  et  luj^wmr    une   action,  aprts  una  anndo  de  vfclrtes 
tctfiatim.     U  USmoin  jugeant  (1«  I'eoSbmblq  dti'  la  con4uito  d«  la  iostnlriop,  no'      n„  ,h. 
croit  ^8  (iti'dlo  <!tait.  oapablo  do  fairo  un  o6n*r'at  d'iiyportnndo.     II  V'i  iojinuo   ofKiIig"' 
depuiii  quarunte  ana  ot  I'tf  vuo  quolcjuoa  jouw  avant  Ha  mort,  olio  a  toujoura  6t6  j.morHoo* 
la  m^mo,  ..-  ,     ■  -•-.i 

Olivier  I)eIialo  dtaitaonlooatairo.  il  y  a  aizaiii,;  il  n'avoit  pas  confianoo  on  olio  ' 
paroo  qu'ollo  le  trompait  dans  lea  mMhia  qu'iFs  fi«i.suiont  onsomblo,  eSio  payait 
pas  80S  dcttcs.     Quand  on  lui  doinando  "A  ello  iUxh  capable  do  translKor  dos    ■ 
sffajros  iinportantos,  il  ripond  "il  m'^t  difl|biio  d'on  jugor.     Jo  hi  tVouvairsI 
avaro,  si  crassouso,  duijs  la  foroo  du  mot,  qu'ollo  pouvait  quelquofois  fairo  dos    • 
aotes  qui  auruient  monjfrd  do  la  folio ;  oar  olio  <Jtait  Avaro,  c't  jo„oreis  quo  qoand 
uno  poraouno  est  bien  ayaro,  ejlo  pout  fairo  dos^oboics  sanii  ji^emont,  saasbon 
sens."  «■.;,•;       ,    ■        V . 

M.  Dovlin,  notaipo,  a  ponnu  la  tostatrioe  doriwit  los  quince  ann<5os  qui  ont 
pr^<5d«5  son  ddoAs,  A  question  suivanto,  "Prom  your  intoroourHo  with 
"  Barbata  Scott,  "Would  you  stato  whothor  sHo  was  ublo 'to  do  important 
"  business  such  as  a  wilf,  making  exohangps  or  sales,"  il  r^pond  :  "  As  far,  as  I 
"  am  capabitt  of  judging,  after  an  exporienoo  of  over  twcMy  years  in  the 
."piofe8M(Hir»he^?^!ts-uttQriy  ihoupable  of  domg  SHoh  act  -     ., 

on  lui  deniando  do  niotivcr  son  opinion,  voioi  oo  qu'il  repond  :  "  Hiavo     * 
Sad  many  opportunities  of „ seeing  the  MissSs  Scott,  and  had  a  great  deal  of 

^business;  to  dQtor  them.     I  weixt  to  their  iTi^e  "several  times,  and  from  the 

Uurrourtjdings,  the  misery,  the  poverty  and  „tho  wretchedness  that  wore  in  that 
Wusp,  I  fully  made  up  my  mind  that  it  was  morally  impossible  (Ji^'them  to  bo 
jWhcir  prt)per  senses,  that  is,  Miss  Barbara  Soott  in  partioubn"  ^  Plus  loin  il 
(itoute :  "  I  am  quite  pure  that  she  had  no  idea  of  what  property  she  had."     Lo  '•*; 
t«|ioin  n'u.Jamais  fait  d'a|Fiiiros' avco  la  tostatrioe;  c'cst'sa^soeur  Ann  qui  Ics 

■  j^ifcinistrait,  et  sur  la  demande  "  upon  what  do  you  drayf  your  inferences  as  to     - 
her  \^ental  ooQdition,"  il  repond  :    "  From  appoaranoos  of  tho  house,  hor  own 
appcai'axico,  and  the  wretched  "state  in  which  she  was  continually  to  be  foiipd." 
Af.  Devlin  tM  iyte  aujjup  fait  particulier  se  rattaohant  A  Barbara  Scott  qui 
puisse  prouver  sa  folio  j  aU  eontraire  il  repporte  une  conversation  qu'il  aurait  eue 

_Weo^l|o^bs^quemmeBl'att^(«e^  do  Ann  Scott,  qui  eflt  lieu  le  6  Janvier  1879^ 
k  propOTidto  la  or^anoe  d'uft  ahoien-  fieryiteur  de  Ja  maison,  et  il  ressort  do  cot  - 

•  ebtreti^  qS'&oem"oment  elfe  }oui8l||t  5%  eon  Intelligence ;  aussi  transquestioiin^ 
sur  oe^i^etien^,  il  repond  &  la  qa^ion : 

""  \Vra  you  indicate  in  what  you  saw  in  the  interview  wi(h  Barbara  Soot  t,  tliat 
supports  the  opiniouyo'o' have  stated  ? 

A.  -The  opioiotr  1  have  formed  ia  from  conversations  with  her  and  from  the 
appearance  of  the  hijusej  every  thing  around,  the  state  it  was  in,  the  wretohed- 

oDess,  the  m'isgij^  the  poverty..  *....  v  .  ^ 

,    Q.  W4II  you  stato  what  4^fc>lace  in  that  conversation  that  supports  the 
,  opinipa  you  .have  form°cd'.<!SjWr^*  ■*      .^      . 

A.- ^SlJtingCarther  than*  have  stated." 


< 


* 


Qr  vufW  eu  rtisumd  MtJ&  conversation.    Ue  domestique  du  nota  do  Pat,  avai£ 
d^pos«,  cntre  les  maids  de  Ann  Soott,  huit  cents  loiiis  que  oelle-oi  avait  pr6t^  a         * 
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uao  p(;rionno  RubK<<qit(>liiiitent  dovcuuc  inNolVablc«  Apr^i*  id  niort  ie  Ann  S«t)tt 
M.  J>ovlin  alia  trouvor  ta  ittBttr  In  tcstatrioc,  d  m  dmtDure,  ct  ?ui  deinamlt 
d'uMHuror  In  ordanco  au  mnyen£^^g^nfin»im\nc*:  <<orito,  do  oraiitta  quVllo 
DiourQt  aubilenicnt  coniriio  '^^|MflHffiHH||^'<'rvatioft  4o  «k)Uicg(i(|u«  pnt,  que 
In  ordunto  avait  M  augiijg||P|||jy|Phlciit  f u  (flilffre  do  millo  IouIr,  Bnrbura 
Soott  ri'tpovtlll :  "  All  "J^^  ^m^nir  Dans  In  convoraation  en  question,  el!« 
no  vaulut  pua  ri'connuUj||||l  IcHtumuiir  do  sa  R<L>ur  Ann,  ct  'dit  qu'ellu  oliorahorait 
parnii  mr  papk'ra,  ot  tntuvoraU  un  autre  toMtabient  dona  Icquel  loa  iiitdrflta  do 
00  KorVitcur  soraieni  prot^gds.  ^         •*    *         ir  -  ,,,.;,  .    ^ 

Jo  doiM  d^olarer  ((uc  jo  no  volirien  dans  cctt^c^MMjl^' M.  lS«v\\n  aveo !• 
tootutrioo  qui  pitbm  juatjfier  I'opiuion  quo  4wtf^jwv!r^n6m'\tlr^r  'iBn  <!tat 
mental  dana  leujomout.  Bon  opinion  doit  rcposer  en  onttor  lur  les  TaitA at  {«• 
ciroouiitancca<<»ririeu|;8  r^aultant  di»4*-«Qiidition  d^  lieux  et.du  mainticn  de  ia 
tuHtatrioo  ol|iy|[8uic  dttns  le  oionMmt. 

^t  do  ju};cr<)(Gja  annilo  df'csprit  d'uno  porsonno,  o'o«t  pnr  ttat 
tout  qu'il  fatit  la  jug(*,  et  oon  pnr  I'abandon  ct  lo  dc'labre- 
,  qui  peuvcnt  Ctro  plulot  lo  Taitd'une  avarioo  aordido  ou  dti 
mo,  quo  oelui  de  lo  ddmineo  oudeia  folio. > 
un<  homwo  do  profession  ot  do  grimdo'ii|ip6rienoo;''iion 
tdmoi^ago  ea  ooD84(Miona«  est  importaot,-et  j'ai  cru  devoir  eu  duunor  uno 
annlyso^nipl^te.  '  ^y     '\ 

Jean  Murie  Groth<il|ioonnu  les  d«inoisolle«  Scow  d«fpu5«  «V«lcl4  do  trento  aius,^ 
Ics  a  tc^mira  considdr^Sea'comiiic  loires  toutcs  trois,  iet  a  toujSiirs  entcndtt  pari^^ 
d'clles  do  In  Dieme  tuaniure.     Appcld  eomme  los  iutros  &  dire  sur  (juoi  il  base 
t-  son  opiij^,  il  raeoDte<W'il  aVajt  cnvoj^  un6  foi^  un  oumer  pour  reptirer  una 
•iiorloge  j^  hi  detnan|}o  do  B|jl)ara.Scott ;  que  cotjte  dernit^re  arnit  mis  cct  ouvrior 
a  la  portc,  p'iiis  en'suite,  eile  dtait  venue  le  dewfinder  de  nouveaa, 
-   Une"  autre  fois  il  6tuit  alK)  o))«zia  testatrico^pour  louur  une  mnison  pour  sa    ♦' 
belle  mdre,  Mile  Scott  a  convers^  aveoj^iyflfe  rnstant,"puis.  olio  e>it,«artie  sans 
eVxcuser,  dit  Icrt^moin,  de  I'appiirtenient  otii'oit  ptus  revenidc  II  fidnio't  quo  par 
liiiouienta  elle  avait  cauad  cotM|ftun^.jto|^nnc  senile.  IJ  ne  co^nuft  pas  d'autres    ' 
4ait8  pour  appujr^lr  Cion  opinin|||k  il  yvH«  cola  J^q  a  six  aoi,  c'eHt-a-dire  t^i 


OIS 


ik  quntre  ans  avaot  lo  testaouMit,  et  ilf  ne  I'a  plus  revue.     Puis,  quand  on  lui 
4|^uianda  si  d'aprds  ce  <|u'iV  tf^sonjmd^Ie  dans  le  tempi^,  il  la  cro^U  capiillio  do 
B^ricux,  il  r^poud^P^Rc'lo  c%it  pasj^Dunirles  t'lpsquestiaps  il 


I'uire  un 


■g     a  aa-domde  d^k-^  ans  an  i^vi't'i^  de  Ju» 
.  „*^   |)r<iteadcBt' quj&Ja  |c<^tri(»  jrataitr  ddnn^  di 
]Se8Heui^t|iafl^ti^e'>et.Waii<l(^  aSfocats,  n 


dans'-  leqMCl  "les  d^lendeurs  ^ 

tnou'dquivoqqpsdo  fSlie. 
jue  Barbaja*' Scott'  ^tant  ~ 
.-  •|ntetfW||ee.^cotitmo  t<Siuoinj!^tt  lu  iiurait  duniff^d)$~^^de  dire  son  fige,  et  qu'elle  s'j 
-matl^te^e ;  que  lA:,tlrfS8US  ll  .Cbur  aui-ait.'dt^  obligee  d"in'tervortir,  et  que 
..^  P«W|ar«nScdll.avjiil"cR^lar<^  qu'elle  avaiit  plus  de  cent  ans;  que  leu  actes  de  la 
,  tCTtatriee  daaa-  cette  proofetancgr  les  avaient  port^s  a  croire  qu'elle  it'jtvait  pas 
diifis  le  CBbment  rifSi^ede'w  ru^^^  « 
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M.  Liiflamnio,  inU«rrofr*  iur  I'dttt  tn«ntnl  de  Hnrbnrii  Scottot  npp*M4  Mf  t\ 
(laiw  ics  ocottMonn  oi^  il  I'a  rcnoonir.Jo  il  I'n  Ju|{<«o  uno  ponmnne  oapublo  dc  fulro 
uii  tPntniMont,  ikVInrp..Bprt\ii  avoir  moonte  ilrii  fniin  qui  (Mnntaiont  ohoi  eile  an 
onraci^ro  ♦•xliCnieinent  violent  et  eitrnvagant,  qu'ii  lui  mrait  difRcile  do  rdpondrn 
(V  la  qiiCMtion,  finroo  qu'il  u'uvnil  jiunais  ou  I'dcenoion  do  la  nuivro  et  i'einminor 
>do  jpro«  i  inriia  quo  Hon  tcnipdrainont  dinit  d'uno  violence  telle,  qu'il  ne  In 
erofait  pnn  dimN  uno  condition  Apouvoir  Tuiro  iin  toHtamcnt  hraqu'ello  dtait  aoua 
IVinpiro  de  Tinitiirton  j^mnia  qimntu  aon  <Stiit  hubituol  do  saniuJ,  M.  Ijaflanuno 
DVriti'nd  oxpfuiier  auouno  opinion. 

,  M.  SnriizinWocnt,  qui  A^issait  commo  dcrivain  i\  I'onqudto  dans  rocwuion 
en  quoHtion,  corVoboro  lea  faits  on  qucation,  qui,  joints  ^  dot  oonvorsati/WH  qu'il 
a  euc«  avcc  la  tcaftitrice,  ont  luiwd  duns  aa  nidinoiro  lo  souvenir  qu'ello  tftait  uno 
persort^  d'un  fcaprit  si  inoortoin,  et  tellofiiene  aujot  auxlmproiwionii  du  moment, 
qu'il  n'aurait^J^H  voulu  translgor  nucufte  (iffiiiro  avco  olio,  sanH  quo  oo  flftt  en 
prdscnco  d'urt'notuiro  ou  do  fdmoins. 

Lo  nomnirf  Jlonjamin  CWinOnt  rapportc  qu'il  |||  vu  la  tontatrico  qu'uno  foi«, 
ciccpt<<  pour  I'avoir  ronoontrdo  danft  la  ruo.  Tl  ^fait  hUi  chei  olio  ooninie 
iBlwptfi^to  |||un  nomnid  V<58inu  qui  avail  cntrcpria  certains  ouvragos  pour  Ann 
Scott,  c'iSffrifcltriisjjips  environ  avant  lo  lUcisn  do  la  tcstatrifco.  II  a  vu  cct»o 
dernitVo  dans  lo  passage  et  nrrflf^  prds  do  la  porto  do  rnppartcment  oil  il  so 
4|puvalt,  nvco  m  srour  Ann,  los  regardant  tous  deuj  ;  olio  avait  la  partie  hauto 
du  cormconipl<^tement  nuo,  et  la  partio  basse,  ciiclido  par  un  sao  en  toiio  H« 
»<fiur  AiMjbria  lo  tdmoin  do  I's^cuHor,  on  disant  qu'olle  dtait  un  peu  ddrangde. 
Pran^c^teird  dtait  uo  dcs  voisins  do  In  toiitjitricc  ;  il  I'a  vuo  wpt  A  bait  fois 
durani  r<s|^  do  douzo  ^ns  sur  sa'galerio,  on  arridro  do  sa  maisos,  n'aynnt  que 
sii  ohcmific  sulWlc,  et  exposant  sa  pcrsonne  sans  s'occuper  des  personnes  du- 
voisinafj'O  q<^pP%  potivait  manquer  do  voir.  On  lui  dcmando  s'il  a  vu  des 
personnes  d^n  sensflire  dcsqhdscs  semblaWcs  ;  et  il  rdpond,  Je  n'entfudtpat 
dire  fjH'elffn'dvait  p^KKk  ginie,  ninU  tpittne  ptrsonne  qui  veut  ne  reiipectfr 
n'tijflt  pa»  mn»i;  'pi',jt-?/re  ttltmamjuint  d'attnitwu.  II  a  vu  la  testatricc  dans 
cct  dt«t  d'abandon  d'ellc-niCme,  pour  la  derniiro  fois  un  moia  ou  deux  avant 
sou  ddcis.  „  , 

Le  fils  (^ff^o  dernier  t^oin,  Franjwis  Labclle,  fils,  coixoboro  lo  t^moignage  ci- 
,  dess^B,  il  a  adjssi  ^ui  Vu,  apriis  la  niort  do  sa  soeur  Ahn,  la  testatricc  sur  sn  galerio 
en  arridro  do  sa  maison,  deux  dinianches  apris-niidi,  n'ayjint  pour  couvrir  sa 
pepjotino  qu'uno  vicille  oheroiso  en  flanelle  tres  courte,  et  une  autre  lois  des 
calojons  d'homme,  et  exposant  sa  pcrsonne  devant  plusicurs  t^moins,  do  fii^on  a 
fuire  oroire  qu'olle  avait  perdu  tout  soin  d'elle-meme  et  I'uSBgo  dc  sa-  raison.  Pour 
oes  raisons  et,  I'dtat  do  jj^jgropretd  et  d'incurio  dans  loqucl  olio  vivait,  co  tfemoln/ 
est  d'opinion  qu'elle  avait  perdu  noii  gruie.  Lcs  faits  qu'il  rapporto  avaient  \iojl 
un  mois  eu  deux  avant  sa%R't,  dit-il.  / 

-  Le  nomnid  Ouellet  connaissiiit  Ann  et  Biu-bara  Scott  depuis  18  ans.  /Il 
babitait  Ic  bas  dtage  do  lour  maison,  et  tdmoig'ne  de  I'excontricitd  do  la  cond:uite 
de  la  tcfltatrice  de  chnque  jour.  Lo  fait  particulfer  qu'il  prouve  est  le  suivant. 
Ala  mort  de  sa  sceur  Ann.  Barbara  .WKtui  ^mjini\n  ■<'"!»"-  '-  ■Vmn^,t^„fl  j^^ 
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qn'a  un  eorvcou  n.iili<fo.  I^,  i^t,i»in  <l<«non«o  dca  faiu  qui  indiquont  ohet  l« 
tiHimnco  uno  avnriM  ni  gr»nd«,  qu'il  no  |>«ut  iiftui)C>olicr  do  oroiro  qu'ello  dovnit 
«>tro  folic.  CopenJant,  quttid  on  lui  di>niand«  m  c\\a%ah  oapiihio  do  fniro  de« 
nfTuirot^^rieuMii,  i^  part  do  louor  itca  nmiaona,  il  rcJfK.nd :  Kilo  dtait  o/ipablooon.nio 
Cflo  ;  on  lui  montrait  lo  dioiuIo  pour  unvoir  ai  olio  ^tait  oapablo  do  loa  acceptor  ; 
ou  lui  diMit  lo  prlx,  at  quand  olio  »'nrranKi.iiil,  olio  lu'onvoyait  chcrolicr  un  notairc' 
Lo  i<$moin  a  demourd  dnnit  lo  baa  do  la  niniaon  do  la  tonUtric*!,  noufuioia  apnVfi 
lo  <I«5i-ia  do  »a  iwur  Ann,  (0  Javior  187(1)  o'oi.t-A.diro  pri^a  do  deui  ana  avant 
aon  «K<c»»a  (.'J  Duo.  1880.) 

iMiohol  Jottd,  hulMior,  a  HtKnidi  uno  action  ii  Barbara  Scott  ilya  aix  ou  «t>pt 
on*.  Kilo  lui  a  paru  Conimo  uoo  pcmonno  qui  n'avait  pan  aon  htm  (^on^  Kilo 
<5t  lit  vfltuo  d'uno  Mfuph  j,.(|uotto  ouvorto  aur  lo  dovnnt,  ot  a  eipo««5  mi  fi^nanM 
ilovant  lui.  II  lui  CMt  difficilo  toutofoia  do  diro  si  olio  6toit  incapable  d'uotw.  W- 
rieux}  il  B*  I'a  vue  quo  eette  foia  pour  iui  parter,  ot  n'o  eu  auouno  oonvortaUoii 
BufliHunte  ttvco  olio  pour  lui  p«<rmottro  do  former  un  jugcniont  aur  co  point.  "  ' 
Koao  Grandmont,  tdojoigno  do  faita  qui  romontont  uuj  cinq  ou  8tx  nioia  (|ui  ont 
^  pr<5c6d<S  lo  ddcda  do  la  tcatatrioc,  ct  mootront  quo  dans  Ion  oiroouKtinoos  c|u'e||c 
rapportc,  ccllo-d  dtalt  pour  lo  u.oinasouareinpire  d'uno  hallucination  bion  propro 
A  fiiiio  oroiro  qu'ollo  uvuit  nioniontondrndnt  pordu  Tusago  do  oa  ralson, 

Ainsi  un  jour,  cllo  so  trouvuit  chcz  olio,  la  tcotutrico  lui  permit  d'ullcr  chorolier 
dcaliKca  do  rhubarbo  dans  son  jurdin,  co  qu'ollo  fit.  Au  moment  oil  cllo  so  dixpo- 
•ait  ,\  remportor  olici  olio,  Ja  toKtatrico  loa  lui  fit  dipo«cr  par  tcrro,  en  lui  dinant 
quo  o'dtuit  son  bois  qu'clltf  omportoit  ;  puis  cllo  lui  doqna  du  bois  il  la  pluoe, 
quo  lo  tdmoin  ne  voulut  pas  emportor.  Lo  Icndemuin,  ello  lui  6ta  do  noureau  do 
la  rliubarbo  qu'ollo  lui  avait  pctmis  do  prendre  dans  son  jardin,  en  lui  rdpdtant 
cncoro  quo  o'lStolt  son  bois  qu'ollo  enlovait,  et  lui  a  donn<5  cello  do  la  veille 
<|u'cllc  oniporta.  Cinq  H  six  jours  ufrisH,  ello  domanda  du  brandy  ot  <lo  I'oau  ;  lo 
t^moin  lui  on  offrit,  mais  olio  refusa  do  lo  prendre,  disant  que  o'^tait  du  cafd  et 
-quo  cola  la  rondait  malodo.  Uno  autre  fois  la  testatricose  sorait  appr.Hjh^ed'elle 
eu  rcRarduut  avcc  dcs  youx  dj^ards,  et  ourait  portd  sds  mains  vers  la  pornonne 
du  i6moin,  comma  ^ur  lu  suiitir  ou  ohorchor  quclquo  chose,  oe  qui  qurait  telle- 
nicnt  effrojd  lo  tdmoio,  qu'ello  ho  serait  aauvdo  do  I'appartemcnt ;  et  que  dans  cctte 
drconstance  Ann  Scott  lui  aurait  rcprocli^  d'aVoir  laissd  la  tcstatrioo  seulc,  cd 
lui  disant,  il  no  fuut  jamais  la  lajsser  souhe. 

Lo  tdmoin  dit  quo  dans  lea  circonstancos,  oA  olle  a  vu  Barbara  Scott^ello 
«Viiit  I'uir  ^jiar^.       .  , 

Un  dcs  idmoignagcH  Ics  pfus  importunts  est  cclui  do  Marguerite  Mareotte, 
ftiame  Joseph  Labolle.  Ce  tdmoin  a  travailld  prcsq«e  chaque  jour  avco  son  fils 
Joseph  Labolle,  dans  la  demeuro  de  la  testatrice  durant  lea  Verniers  huit  mois 
dc  stt  vie  jusqu'a  sa  mort.  fillo  se  trouvait  \ik  la  veillo  de  sa  mort,  et  I'a  vue  le 
Iciidcmain^  lorpqu'on  Ta  trouvde  mourante  sur  le  parquet  de  sa  clianibre.  EUe 
ruconto  uue  foulo  do  faita  et  ddtails  de  la  vie  intime  qui  dimontrcnt  une  grande 
-wcentrioitd,  mais  aprds  un  examen  mftri  de  co  tdmoignage,  Je  n'y  trouvo  point  la 
preuvo  do  k  folic.  Le  teraoin  lui-mfimo  ne  v"a  pas  si  loin  que  de  I'aflBrmer.  Inter- 
prdtant  certains  aotcs  bixorrcs  et  qui  lui  paraisacnt  cxtravagtCnts,  die  rdpond, 
quand  on  lui  demande  si  la  tcstatrioe  agiaaaft  comni«  una 
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Aln.l  clTc  racmto  que  |.  f«,ut,}„„  ,„u  rcn.oy^  do  m  m.Jpon  una  oou.in«     Th.»„«, 
qui  y  «v..it  |««,o  .juolquo  t«u,p,,  ei  ,,„'cllo  .vnit  obliKd  le  t<!i.u>i..  A  b«laycr    lo     ""riVJir  , 
Uev«nl  do  n  .u.Uo...  pour  on  ilolKnor  l«  />„./  /„<*.     I»our  uno  p„r«,„„o  do  la  ^.f^irr." 

.Wrm.«e,„o„t  d'O-f^r.r.  taodin  <,uo  d'nu.ro.  p<,r«.,«....  dan-  uno  condition  moillouro,  ^ 

«r.lc«l  p,»ruj«  A  oroiro  qu'll  n'jr  a  p««  piu.  do  folio  A  nottoyor  la  porto  d'un* 
.oflim...  pour  cn^ioiKnorlo  /W /«.*  ,,„•,!  y  op  a  y  .oorooher  un  for  A  ohoval 
rK>ur  y  introduiro  lo  ,j<n,d  lurk.  J'al  dit  quo  oo  tiJinoiKnaRO  <itait  d'unoK»nndo  Im- 
j^»rt«..oc  ,mur  noua   donnor  la  ,uo««r«  do  la  tanitd  d'o.prit  quo  p««,<$duit  fouo 
Harbiru  Soott  dttn»  lea  dernior*  moniont.  do  aa  vio.     M.lo.  Libollo  noaa  dil  quo 
durant  loa   con»or«.tiona  frA,uonto«   qu'oilo  a  ouoh  «»oo  olle,  I.  toatatrloo  to 
plalMiit  i.  nc  parlor  dca  hourou^a  ann<5.i8  quVilo  avait  p<uM^oa  dali^  la  maiaoo  do 
wn  p«ro,  doH  viHitea  nombrouso.  qu'oilo  avait  revuoadana  aa  doniouro,  ot  plouralt 
I«rfoi»  do  ao  voir  duna  I'laolomont.     Kilo  partait  frd(iV'"ont  dea  wornbroa  do 
>a  fuimllP,  on  indiquant  lour  nomot  lour  ««c,  a  raoontd  loi  eU^natanooa  dii  pro- 
cds  qui  aviiit  ou  iiou  A  propoa  du  inariaKO  do  son  fViro  av»Hj  Mi^o  Puquot  ot 
DO  oaohait  paa  son  nXSoontooKment  H  T^^ard  do  aoa  paronta  qu'oilo  (iwmaait  do 
Im  avoir  lait  boauooup  do  poino  durant  le  procAa.     Kilo  oat  alldo  uno  foil4  St 
Euataoho  avoc  la  fillo  du  t<5moin,  (jherclier  Ic  portrait  do  son  p6ro  qui  <Jtait  dunW 
famillo.ot  qu'oilo  n'avaitrc^u  quequclquo  tctwpa  aprd.i,'au  rotour  do  son  voyage  • 
ou  avait  d'ubord  refusiJ  do  lo  luijitrer.     Cotait  un  roois  ot  domi  avant  ta  niort! 
Cot  acto  Choi  uno  ponionno  do  83  aus  d<$noto  onooro  do  latoroo  ot  surtput  de 
In  volont^.  * 

Co  tdmoin  dit  quoo'^tait  )a  tostatrioo  qui  g^rait  cllc-m6me  ses  maisons,  dent 
le  ttfuioin  iilluit  quclquofois  collocter  lea  loycra. 

La  testatrix  n  fait  4  la  oonnaissaBoc  du   niOino  tdmoin   construiro  uno  voftto 

dc  fuuiillo,  ot  y  a  fait  transporter  lo  corps  do  son  p6re'ot  de  I'un  do  bos  nevoui, 

environ  sii  acinaines  »vunt  sa  inort.    Kilo  cat  aUo  ello-njenio  nu  oiuotidro  aveo' 

u  fillc,  la  conduiro  au  citnctjdre.  / 

Kilo  dorivait  ollo-niflmo  sos  lottros  qu'oilo  fuisait  porter  &  la  posto  par  lo  fils  du 
tduioin. 

La  tcstatrico  s'dtait  plaint  un  jour  d'un  violent  mul  do  tfite,  ot  le  londemain  on 
la  trouva  suns  connaLsBunoo  sur  lo  parquet  de  u  ohaiubro,  cnycluppie,  dit  Md*. 
Labelle,  daiis  do  sales  v6tonient8  en  partie  en  huillons  ;  on  U  transporta  k  I'iiO- 
fitul  oH  olio  uiourut  quolquos  jours  aprtV?  sans  avoir  ropria  sa  oonnaissanoo. 

Joseph  Labelle,  fils  dur  tdiuoiu  pr^cddent,  travuillait  aveo  sa  mdre  ohet  la  tes- 
Utrice,  et  corroboro  en  grande  partie  son  tdmoignage.  Voici  oomracnt  il  s'cxpriine 
8ur  r«tat  incntal  do  Barbara  Scott.  \^^ 

Q.  D'apria  r ensemble  decequevou$  avti^ni/^mi  de  cette  /emme,  avait- 
tUesaraiaonou  enmanguatt'ellef    ,  !       /i    ''^f  ^ 

R  pac^itattparescoutiet;  ili^avdii:de»es^K*,(yk  je im$m$qu*dU  avait 
\a  ttte  troubUe,  etdautrei  e$cowites  oUclle  avait  fair  d'avoir  $on  bon  $en$. 

La  tostatrioo  a  parli^  devant  lui  du  McGill  CoUogo  en  disant,  qa'cUe  lui  avait 
dmni  Men  de  guoi,  ainsi  q^u'a  I'dglise  du  bout  du  Champ  do  Mars.  Cepi  avait 
Jjgg A.pgW  prdg  six  aomainea  avant  aon  dM»i -— —  -   ■    -- 


Ludlger  Orandmont,  frdre  do  Eoso  Grandmont,  oorrobore  1«  t^moignage  de 
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aj'  r"'7  «»-•  »"J!>;«"d  „on.bredc  points.     II  n'a  p„H  vi.  lu  tcHtatrico  durant 

Of  ...„,..«,    denies  die  ^t.ut  la  n.oi.i^  du  t.n.p«.horsdesor.  bon  sens  ;  cctd.noin  donne'nr  I 
^«m.^sco.t.     .0  um.no  de  BnrburaJScott,  ot  I„  tcnuc  de  Tint^rieur  dc  sa  n.di«on,  d«s,detaiK 

eoreau.  do  d^n.onco  ct  de  fblic,  il  y  aurait  pcu  de  doutc  A  I'dgard  do'  Barbara 
.    f;."  i  9"r  .est  d,fficne  d.  «;in.agi„er  «n  tableau  scmblable  ucelm 

t.n^cvre.s  et  du  denClnent  de  ect.e  fou.mo  ot  de  sa  doLure.     Muis  quand  on 

songe  que 4«  e.«He  de  telle  n^.c^^e  et  de  oe  ddnument  est  dQ  a  l'av«rice,  etq^ 
.     .         «^co,der,t  a  d.re  que   sur  len  affdres  d'argent,  elle  reprdnait  son  bon  i,;sM^ 
c.  eonseances  ^u.  duAs  d'aulres  cus^seraient  d'une  conviction  puissunte,  n'ol, 
SeA  - r'"^  .„,part^ee.     L'.varice   est  an  vice  qui  porte  aL  plus  grands    ' 
c*cfis  et  peut  obscurer  I'intelligenco  d'une  personne  jusqu'au.  poirtt  do  1,  porter 
A  s   pnver  des  ehoses  les^us^  indispe„s.bles  do  la  vie.  A  s'oublier  ell.-.'ea.e^  - 

W>  T  T""\  '"'■^'^'  ^'  *"■  «*"«?'^"*''^»  do  somkn,  ravar^  toujour^ 
^««P"t'5vc.>ildsur-lcsoinqu'ildoitn.ottreAle8ur;eimr       ^    - 
>      _   j;o«t  dans  la  .ie  de  Barbara  Seott,  et  dans  les  acte^  que  rapporto'nt  i;s  td.noins, 
^    ddno^ce  les  .nshncts,  lea  cruau.ds  .«t  les  vices   de  I'^i'iriee.  instincts  qui   aj 
reste,  para.ssent  avoir  e.c^  gartajjds  dans  une  large  mesure  pf.r  ses  «ipur<.  '  Ellos  „* 
.  ^  0  v.ya,ent  seules,  fa.sant  gardar  leur  dejneurdpar  des  chicns  ;  n'3uvrant  quYi  deu.iev 

leur,porte  teDi»e  parades  ch,inesde  fe^surveillant  des  fe'netres  lea  personnesflui  ^ 
^CT.%roe^Ontet  ne  rouvra^iu;^  cellos  de^k^^^ 
...  ;'«'''^7'»<'f.^«»''°'«5"eur*hnouA.,lam%ropret^^  . 

"    '     \  i;':^'  K^^!?"-^-*^.  t«»«  les  cohfbrts  de;lavite.  pnfiu  totit  ce'qui.eonstituc 
:  ^:^hj>lw'use  rn,.sqre  del  avure,  tout  se  trouvait   dans  la  deineure  des  derno^sellcs 
^    ^2^  «^!«I>  ;'tl>«ur  la  dernidre  fois,  par  un  froid  matiA  ^u- niois  dc  ddcembre,    ' 
nio»fan£?,.seuIe  et^mns  assistance,  couverte  do  haillons,  la  tpstatrice,  deh.idre  des  " 
.  .«urv,vantes,de  ces  trois  soeurs  flont  fc,  excentricitas  avaient  depujs  uu  ..rand 
no«.br#  d  anndqs,  dtonntf  le  voisfn^ge,  au  point  qu'on  les  prenait  pour  troi«  foUes, 
'     oit  Jjlr.  Tison.  „  .  *    •        ^  ~. 

M.m..enant  que  dois-je  conclure  do  tout  cela  ?    Je  n'ai  raentioniid  parrai  L  '  " 
,      ten.o.ns  des  ddfcndcurs,  que  ceux  donf  i>  peuvent  invoauer  le  t^moignag^au 
8out..n  de  leur  cau^,  car  ils  en  pntfait  eotendrfe;  plusieurs  aufr^s,  entrWres      '^ 
Wc.s,s>dur^  Gushing  et  Hunter,  notaires  instru.uenfa,\es,  PrSudfoot  et  JJin.^  • 
exdcuteurs  testWcntaires,  Arci.ibul^,  aVoct  de  lu  tostatrice,  H  .rt,  notairc  ins- 
tTUs^,rta.re8nr  un  testament  fat  sept  mois  avant  eelui  dont  H  est  qu^^^^^^ 
Vi,  Blackuder,  qui  .  trait(S  la  testatricc  quelques  annees  avant  sa  n»orf  et  a  iSte 
appeid  aupr6.  d'elle  le  matin  ou  ellc  a  dtd  trouv^e  mou'rante,  et  Pa  gft-tranS'     • 
!  vOTicf  a  I'HSpital.     Do  ces  demiers  temoins,  pns  uo^seul  ne'fait  dortTsurTe  ' 
t«.t  que  lofs  dujestument^n  question,  Barbara  Scottfttiit  en  Epsses.,ion  d6  acs 
fucutt^.^.  ine^^gl^lgjilgtm^capable  de  disjrtscr  de  gbsbiens. 
..  G.iWianJ^quWMftgstrU^  ^^^^  ^^^  ^^  deiMh-le 

fan  entiffidre,  y  M-iL  ^ufllsant  dans   la   prcuve   que  jo  viens  d'aSy^ 
ffleju4tie»iHJe^i^  q,,e  la  Utatticr^Slt  incaf>able  de  fdire  un  tcstkM 
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:™:r.r:~:it"t:«"" '"f'T" .""  ■«-•'«  B"*-"  »««.', .-.  «^ 


.,       „      ,     ■' ,  " "''"■•"r^"''W""««'es '"Senses  reprbduitHa.differentH 

*ublir  1  .noap  .c,„5  d'uno  pcrsonne  a  fairo  «„  tostaraont,  jo  n'hesiterais  pas  a  dire 

Sect.,     M..S  cst-cc  bien  le  caract6re<io  la  preuve  quo  I«  j^  doit  exilic 
,,;  pronouoor  la  m.l  i,d  d'uaacto  uussi  important  et  ausli -Holen'nci  ?  '     ^   1 

p^^«t<A.  d..poser  l^?m»«^^  to^,,  A,     q,,  ,„„,  ^j^^*"^^     d'^pritP  jS 
333.  rop rod«.to  a  la  page  802  du  rappo>^la  c.u.so  ilu.s,..|l  &  Moria  •  "  C" 


-^  .l| 


I- 


Janc'i'Scolt, 


:Sfn  ^h.clif(|t^eg#dhyd  ben  sound;  would  no^hava  t>:;n-». 


^ 


i» , 


,*i. 


li/cster  ceile 

Jilc  mate,r  nir.  d^agir,  dit  Troplorig,  des  donations  ct  testaments,  ^0  4^ 
^^o,^ieaceaecc,,CaMs'Ut,  manure  arlUre  >e^  tenu  i^oiir  l^'u^^ 
«»^»^e  iUer(ut„rbitra(re  plus  que  raUomable.  ^  ^on,  quand 

"'l^"'  l^l'  '''"*«"*•«"  d«  *''»''-e  do  nombreuses  citations;  I'dtude  dc  cette 
quest..^  a  .t.  suffisammont  faiic  par  nos  tribunau.  depui      uXes  an^ 

STCnTjuTf  ".;t''"  --•tor.esrap'p.rts%a:X:::2 
Vlose  &  l>«on,.17  Jurist,  p.  59,  Kvanturel*  p..i„jtu,el,  16  L.  (?.  R    n  353 
«i;des.^s   cit«e,  Clarke  &^au;ke;2e  vol.  ^desD;:^  'd^s  Trib     n    1        T    , 
Zy^T^  ^eisioyrendue  r.eem™,„t  ^t^^^^J^i, ^.^^ ^ 

in«g..npntcc  m^noire  q^de  rep^terles  Ition^^-  '''%'''''' '^^'L] 

•      f^^no  cepohdunt  quo  je  ne  vois  «,pSjUie ' duns  aticuu  rapport  et  or,e 

^   Tylor,  E-mion  do  1865,  p. JO88, pose  ceit^6«^^ 
.       H..t  a.  man  understood  .the  nature  of  Ijis  property,  thfuse  Linefits  a  fe 
^f^  o„d  Had  sense  and  discretion  to  select  p.so„,  t.  ^^tl^:^ 

.    D^pS  la  cause  p.nks  vs.  CfeodPeliow,  L.  R  Q   B  S  n    %iO  «;,   a>      ^'j   ' 
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The  Koyiil 
Iiiiitlti|tlun 

for  flu- 


En  «ppli(juant  ces  principcs  oux  fait*  prouvea  par  Ics  ddfendcurs,  peut-on  dire, 

.^.wnncemcnt  ''"*'  »oii-sciilenieiit  Hu  nioiiiciit  do  son /tcstfinent  luais  memo  durant  les  onndj^' 

t^f  UarntnR,   oii  CCS  ftiits  SO  sotit  passds,  feuo  Burba/u  Scott  no  poss^Sdait  pas  le  degrf^'intel- 

Jan.«.^soott,  •  liscnco  ndcessuiro  pour  luire  ud  t^tayiont  ?    Jo  no  puis  arrivor  k  cotto'conclu- 

.-.Jiion.  ,   «   .       '*  u 

,     ,.    ''      Eli  resume,  a  quoi  so  r<Jduit  ccttjii  partledo  la  preUve  ?  EUe  reviilo  il  est  vriti 
. '  dans  toute  la  vie  do  la  teBtiltrioc,  t^fes  uia'urs  ct  li;ibitudc8  exoeptionnolles,  cxtra- 

^     ,  vaj?ante.s,  bizarres  et  exceiitriques,/f)ropre8  i  faire  doutor  do  la  sanitd  do  soncsprit, 

rtai»  copcndant  tous  s'aocordoiit  iv  diro  quo  dans  Ics  aflfairos,  die  avait  son  juge- 
.      .  uient,  qu'olle  adiiiinistraitelle-'mCMuesos  biens  ctJes  a  ainsi  administrds  jusqu'au 

9iomcnt^c  sa  niort.  Elle  n'a  j/mais  dttS  intQrdite,  et  il  faut  plus  que  la  prouve  de 
'flacon*dujtp'<'t'n<jrale,  pour  attLucr  Ics  actes  qu'ello  a  pu  faire.     Que  \\  testatrioe 
ait  ete  vue  dans  sa  domouro  deuii-nuc  ou  exposant  sa  pcrsonne  aux  regards  de  scs 
voi.tins  ;  qu'ello  ait  vecu  daris  une  nbjeote  mist^re,  quoi(|uc  richo ;  quo  sa  dcnioure 
ait  en  tout  temps  offert  1«1  sppctaclc  d'une  repoussanto  nialproprete  ;  qu'ello  ail 
prdferd  se  oouvr^^j'do  haillotis.quaniellc  avail  sous  sa  main  de tlohos  votements ; 
■»^,       qu'elle  sc  soil  i.soleu  dy6  tous  pour  vivre  seiile  dans  cetle  demeure  d'oi  duties 
comforts  do  Ja  vie  avfi)^nt  ^te  bannis,  ct  c'»j8l  lion  resume  la  preflve  faito  par  Ifis* 
tdmoins  qjie  je  viens  tie  mcntioriner,  faut-il  oonolure,  qu'au  momonl  oik  elle  a  fait 
.   y     son  testamcutj  elic  .tt/dlail  pas  saine  d'esprit  ?     /'       v  ,  ^^    r 

'       '  Les  fails' rappory^s  se  sont  produits  a  des  <5pdque»  parfois  <51oignde¥'Wu'nes 

dcs  autresy.et  pris/isolemeut  h^auraienl  aucune   valour.     En   supposant  que  le 
^  testament  uurait/iite  fait   le  joui^iiiomc  6li  chacun  de  cas  fails  s'est   passd, 

auraieiil-ils  dte  sdflBsants  pour  fdire  annuler  le  teslamenl  ?    Si  on  veut  donher  auj^ 
"      diffdreiits,teuiofcn:<«os  leur  valour  veritable, 'o'eSt  i  co  point  do  vue  qu'il,  faut 
"  sc  placer.     Car  cnfin  les  dires  dos  temoins  qui  n'ont  vu  la  teslptricc  que  lonj;-, 

t^nps  ayaiit  sii  -mort,,et  no  odiinaissent  rien  de  ses  focultds  mcnlalos  dans  les 
derryorg  jour/  de  sa*  vie,  n'onl  utt'iuno  signification,  el  no  peuvent  mSmo  servir  dafis 
-^  ■  /  '   l.'enchainem<»nt  des  faits  qui  constituent  la  prouve  gdn(5rale  do  folic,  qu'a  la 
* "  condition  d/otrc  suffisants  par  eux-memes  pour  fiire  atlaquer  le  leslamcnl.  A'PS'> 

si  le  testament  avait  dte  fiiit  ui^un  des  jours  oCi  les  tdmoins  L;ibclle,  p«iro  dt^ljij 
'  I'onl  Vucysur  sa  galcrie  ill  peine  vGtue,  exposant  sa  personno  pour  so  livrer  A  de 
repoussatils  ddtails  de  toilette,  fa'udrait-il  declarer  qu'elle  avail  oo  jour-ltk,  perdu 
"'.     couipWemehl  I'usage  do' sa  raison  ct  etail  incapable  do  faire  un  tcstamoiil?^  Ce    ' 
serait  Jiller  plus  loin  que  les  Idmoiiis  eux-m§mos.     Labelle  p^re,  ddclare  qu'il 
n'entynd  pas  dire  qu'elle  avait  perdu  son  ye«ie,»i«t«j»t'Mtte/(;m/»ecom>nei7/att(   ' 
'>*   '  '''''"sft  pas  ainsi  ;  que  peiifitre  c'itait  par  rniiiiqued'attentioH. 

Il  y  a  bien  en  cola  la  prouve  d'un  manque  de  respect  et  d'abandon  do  soi- 

'   -    .        ni^ne,  propre  i  evciller  des  so.upyons  ohcz  ses  voisins^  s(ur  l'4tat  de  sante  de 

'     r«!sprit  do  la  testatrice  dans  ce  mon^ent,  mais  ce  fait  a  lui  seul  etf  pris  isoldmont- 

^e  serait  pas  ncceptd  cpmme  tine  prouve  suffisante  pdur  faire  annuler  un  tosta- 

,inent.     Chez' une  personno  jeune,  11  serait  jugd  un  acle  de  ddpravation,„cbez  la 

/  testatrice,  yieille  femme  de  83  ans,  on  pMit  lejuger  un  acle  d*oublt  et  fi'abandoa 

t  >         /  de  toi-nigme.     Le  Bocteur  Blackader^  nuus  (}il  qae  cet  abandon  de  la^  persoiiqe, 

I'incuric  de  soi-mSmc,  I'insbucianc^  el  la  ndgligefice  dans  le  velement  comgie 

dan?  les  autres  besoins  de  la  vie,  sont  frdquents  dao^.  le  vicil  %e. 

•   ■  ■ 


suPEWtptt  couw,^  mi. 
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'  -       ^  ^         f  ^  '  '■"  ■■' ■■■  — ■  I  ■  ■_  ,^ 

;  QuttBt  aiix  qutros  faits,  jls  8ont;toM  d'un  ouract^ro  R<Sn(5ral  ct  d'fco'bliMoiit  fcs     riu,  uomI 

fc.ibUli.lhh  do  malproRr.?t6  dq  la  to8^{;ioo,  son  cxttomo  fty'arice,  les  mjiW  et  ks  '  '"lol'.ulr 

',.  lour!i;^nts.qu'ello  s'^at  iilijjoses  ju.'<<iu'A  cos  dcrnicrs  moruc^M,  maiH'ii  n'y  a  pn^  l^"!!^" 

.  dans  Ie8  fuUs^ui  eonstit'uoot  I'cnscilot'le  do  oottc  prouvo,\un  seulfait  quiWt  par    t^mZ'^tioou 

lfli-n.6i,i6^8nffisjy|,t  foht  qUe  ^e  pliisso  dite  que  dan's  «ucu^  de8  circonStanoia  re-  •     "'  *S.  ' 

laf%  par  Ic8j(^inoin8,%rb"uTa  Scott  <saiti?ioapabledfi°^  .   ■        ,',  '. 

,  Le  t^rtjrfiii. ;Kqso'  Oraiiduiont  e^^f  k'  sQttk  fj^i  prouvo  ouo  dans  •  ^eux  ou  trots    ?      V 

<!ircoiistnn<jes,  «ufVcii5ues  SIX   mois;  environ  avantlo  di5c|«  do  Barbara  Scott;  dto  '  • ' 

aurnit  etd  fous  l;oi|.'piro  'd'oinVhallaciijaltlbtr.pjopr'b  d,  fdN  wj^roqa^elletavalf., 

inomen^niSmcSiit.  perdu  l'uHa<i;o  do  Ra\jri»Wopv  '    \.    '■,     '  •     ":     ,""    '     ,'*'■'.       ; 

,;-^  Je  suis  portd.AxJroird  cfu'«n  efiFot  dans  16 '  mOBWdnt,  BijrbnrJ^:^i80tV6CaHBbU  lo'' 

<!oup  d'une  surpxcUallon  qui  luitnldVait  son  libra  arBitraj^aisoet.^curci&se-' 

mentdeson  intelligenco  ,o'eut  aucun'e  du'rde;;  eKles  ^dneinentSse-pas^aienra  * 

une  ^poquo  oii,  6n  la  trotiie  en  rapport  d'affaires  aVeo  son  ndtaire  St.  Fahcy,  ^s' 

Jocntai|rC8,  ot  Messieurs  Archibald  et  Kiqg^ilpropQs  do  s^n"  tostaiuept  da  ioi*'"".^ 

d'avril  1880?.  ;  Or  on  no  saiii-ait  -dir$,  et  les'  ildfendfeijirs  eux'-njlBiea  ne  Vont  batf-  * 

pretendu,  q^ue. CO -testament,  doit  etre8oup5qnn<5.'        ■  .'  •     '  / 

:I1  en  est  de  iu6me  pout  t6}isl'csjyinoin3  des  ^(Sfendeurs  ?  cbaeun  S'e'ux-ptottvo  " 

des  intervalles  de  lucidity  pehdatit^losq^els  elle  VJiquait  a  I'adminiijtration'ordi- 

nairc  de  ses  affaires ;  pour  etrts  p{u«  exact,  je  pourrais  dire  que  ies  pi^tendas  aotes     ' 

de  fdiejqui  ont  ^prouvfe,  sont  I'exoeption.      ..  *  ,.   , 

^    "  The  practice  of  the  law,  dit  T«jilo*r,  deroiire  Edition,  vol.  2,  p.  532,  indiojttos  ^ 

*'  thaC  the  mere  delusion  in  the  mind  of  ^  person,  does  not  necessarily  vitiate  tjie 

"will,  unless 'the  delusion   form  the  gro^ndw9rk  <^  it,  or  uiiiess  the  more  deci- 

"sive  evidence  be  given  that,  at  tbejtime.of  executing  !;h6wUl„tbe  teWator's' . 

"  mind  was  influenced  by  it."     ■'      ,  „  '  ■•    ,•      'V'  .  *; 

II  reste  dan^l^  p^^utfe  des  rf^Jendeurssat^mbinsdont  jeD'aiMi(.e|itore'parl&  ' 

sjiit  MessUiilrreu^iing,  Hurf^r,  Pf&adfoot,  Kinfr/A»Qfrr6»:et;rtbclcader       - 


.  '''•  1 


:..? 


.•  .ii 
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'   Ce  _  ^^___ 

M.  M:  Gushing  &  Hunter  «dnt  IcB  notaires  instrumenftaires.  Cos  e^ux  t^^»oins 
sesont  rcndus,  ilia  deuiande  du  ■  Dr.  Proudfbot,  a  la  resicjence' d6<il^;tcstatr|ie 
pour5faire'8igner  le  testament  qu6.  Gushing  avait  pr^pard  sur  les  instructionfcde 
^e  dernier.  ;      ■  '    .     IT^ , 

,      ;Ils  I'ont  trouv^e  en  8aht4  et  jugde  parfaitementsaine  d'eijinpit  et  ci^piendemfent.' ' 

llslui  ont  fait  la  lecture  dir  testament  et  elle  en  a  discuteTeJ  cluos^l'une  anrds 

•  I'autre ;  a  sugger^  d'elle.m6ine  le'  legs  .d».deux  mille  pia^res  al'dglise  pre^by<^- 

,  ricnpe  de  la  rue  St.  Gabrie',  et  c'est  ausii  i  sa  demWJ4«jue^  lo  notoire  a  ajout^ 

'  ddax  mille  piastres  aux  $30,000  qu'elle  a^le-u^cs  k  Id  deniaadereasejirtouf  fooder 
une  qhiiire.- •' •  ;,  ;     '         '   ^    '    .  '    •  !:'  y  ■• 

Eire  a  fait'^effiicer  trois  claoses  que  le-'  notaire  ^vait  prdpar^es;  rufte  compg^ 

-nant'oin  le«,^  en  favefir  du,  Wesbrn- Hospital ;  elle  a  d^olarV  uu  flots^re  qu'elle 

.  n'avait  pas  encoceformdsa  d^ision  4  ceteg!U-d,-^une,autre  cencernant  le  residu  de. 
JC8  bicns,  en  diahnt  qu'elle  ferait  plus  tard  un  codfoile  pdtar  pn  disposer,  en  ajou- 
tant  q,i^'eile  en  aVait  le  temps,  et  qii'elle  etaiten  bonne  safrt^,  quoique  certaioas' 
ijersoiines  croyaioBfit  le  contratre,    JiJljB  a  de  plus  retrancb^  lH  clause  qui  nenmet- 

„  tait  a  sqs  ex^caieiirs  testaipetitaircs  de  vtfnd^,  ses  propri^ies.     Lo  notoirfl'avaifr'    ^ 
iostfrige  de  lui-m§me,  mttis  elles'y  est  formellGmenl  object^e.   Les  ^dfendeurB  ont 
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Thp  Rpyui      vu  en  celu  ubkj  fr(  uvc  que  In  testntrice  no  compronait  ni  la  valear  ni  l'i«4>rrrtn;iefe 
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do  I'licto  qu'iHe  ftafait,  Htfcndu  qu'ello  deponillait,  en  cffogant  cotto  olatttP,  ses 
■fci  LfurniiiK.-  exocuteurs  te.stiiinliyitaires  du  pouvoir  d'ocquiUcr  Ics.logs  qu'ello  vcnaitilc  fiirr^. 
Jame»*scott  I^i"  coni>equ«'neo  tir(<e  par  les  ddfendcurs  n'est  pas  ekaote,  car  la  suoccssioii  dull 
tcs<tiitiico,  en  iiiiUint  quo  la  vcnte  do8  Wens  qui  la  coniposent  j  est  concern«5(S,  so 
trouve  Hdumisc  a  I'opt^ration  do  la,  loi,  efc  quo-  les  Wgateiros  et  auti^s  cfeanciei*,, 
BO  sont  expa^dx  ik  peidrc  aucun  reoours.  •      ,  -': 

31.  Cusiiin^'  et  M.  Hunter  son  collogue,  n'ont  aucun  doute  sur  k  saniie  d'c*- 
,      prit  de  la  tcstntvicc  ;  xJie  avnmd  to  me  to  he  exccrdinyji/  clear  and  to  M  fiiUff  '' 

atr<^p'..n/(:r,yytkiiig   she   una   sm/iiig,  yh't  M.  Cushiiigu     She  luid^gtnotfijii, 
1^'  chvt^'»  of  the  trill,  dit  le  t  inn  tin  liar  t,  and  discugsrd  thvnffMdligentfy'.^  We  liit^ 
.     ,?%'■*!*'  «mi»idint%le  time  ;  pet  haps  hn  hour.     O'est  aussi  ce  que  dit  CuBliirtj,', 
, J.iVl''"  t)r.  Proudf'oot,  .un  des  ^glgutcurs  testanjontaircH,  qui  a  connu  la  tc«e»tiricfe 
dJ^wls  12  uuSTavant  su  most,  llfKisiteo  fit^queninient  vers  Tepoquet'-dti  tfrstatftmVt 
efavajilt'f^'ihices   J] ^HMxihat  she  wns  e^rvevdingh/  hetdthi/  xmtitthrd!,d.^ 
Thert'.WmJfy^-haitee/iiK  tf  d»ctoi-  thli-e.     Tl'ne  I'a  pas  soignoe  coSrne.fti(Sdee}ii,  g; 
parccq^io,  ilitiil,  ello  so  VABtait  dc  n'avoir  januiis  pris  la  quantit(5  d'und  boffitcilW- 
de  rcr^x>d^s>Ian^  sa  vip.  II  I'a  vuo  dans  les,  derniors  Miomcnts  des,a  wo  a  FlmpftiiL 
rKlle  ^st  niorte  d'apoptoxie.       ■  -  "    '    *  ^°i'  ':;_        *  4  ^ 

•  .'  C'bst  hii  qui  a  dciiine^fiu  notnire  les  instructWris  pour  preparer  Ic'testamenf,    •" 
y     d'apfes  celk's  qu'il'aH^alt  rcQues  (1^  la  testatriee  la  veillc.  ,  IWtait  present  lors  Jo 
la'IcBturo  of  signature  ■du'te^tau'ient.  «Kli|e  possedait  toutd  soji  .inteliigenei' ;_il 
a  et»5  surpris  .du  cliangemcrit  fjjit  quant  au  Western  Hospital,  parcequ'eik^  liii 
<  "avait  exprinid  ^intention  de  Idguer  une  certune  ^bujiue  d'argeiit  a  oette  iitwitu-' 
tio(i~;il  aviiit  transiiii.>^  cctte  intention  au  notair^.^  -' .  . 

jCo  tt'nioin  est  sflup^onne'd'avoir  sugg«Si;e  lo  testament, -^t,  nous  vcrrous  plus  <  * 
joip  liornqu'il  sera  question  d^Q  cette  partie.ate  la  cause,  ce  que  Ion  doitvpetii-er 
dc  k  t^nioignago.  King,  I'autrp  executoijr 4e8tnnu<r>tJiire,  a  t*t<S in vili*  A sftfbiidip, 
•>  en  }8t0,  k  la  rt5!<i<lence  de  la  testa'trice,  i  roiecji*ion  do  la  construction  d\nc.V(iut«r 
qu'elle  voulait  faire  »5riger  au  cinietiOre,  et'que  do  fait  olle  a  fait  construirp.  if 
I'a  vuc  fidqueniiiicnt  depuis.  A  sa  fleifftnilf}  et  sur  des  notes  ecrites  en  sa  pre- 
sence, il  a  fait  preparer  de  .conciirt  avecJ^Ml^iAichilald,  I'aviooaf  dd  la  teslatricf', 
un  testaiHont  par  luBotaij-e  Hart,  !e  6>av?|pl980,  que  la  testatiico  a  sign«5.  ,1^ 
8'<?taient^t'ndfts  le'goir  i  11  h.  poitr.;faii«  sijnier  cq  t«Htanicnt,  toais  tout  til. nit 
ferni^  a  sa  d^njeure  ifs  retournerent?l^;tllndeniain  i  11  h.  ■ 

'  Lb  jeiuoin  racoiitc  que  dans  lo  hiois  de  novembre  1880,  la"  tcstatric.e-se 
seriHt  elle-niC'ine  rendue  dans-  I'ancien  ciniethttre  pour  y  faire  |B||fc^xliun>Jttioi>-  . 
des  restes d|e  son  pere  et  dei'un de  se'sfr^res,  dont  b.njort  avajit^W  entouree  d* 
quclqueniystere.  .^Conime  on  ne  pouvait  indiquer  djune,  ina^ii^^r^cisc  -1^  licu 
d*'j^'^<^'P"l'"''f)  t^'l©  a  fiiit  ouvrir  un  des  cercUeils  bi  TcndrDit  otm)ii  sapposait 
^  qu'il  avait*e.t^  cn4eri<J',.  Ceci  sc  passait-dansic  uiois  niSme  o&  le  .testaiueift  iout " 
I^^iil^slqutostionaetdfait.    ,     *  c^  *„  ',         M      '^' 

II  a  vu  k  testatrice  toutcs  IcR  semainesApartir  c(u  jiois  d'aVril  au  n)ois  de^ 
jiiin  1^80,  en  rapport  Cvec  des  ouvra'ges  qu'il  faisait  pour  'elki;Jtasuitc  luoibs.   * 
souvcnt,  et  est  ali<5  chez  elle  environ  ,lmit  jours  ayant  son  ddct^s.    '     -„\_  "  flj  ' 
•-       Kdward-Russeli,  cniploj^a  Itopital .g^n^ral  situjS  dan»ile  voisifiage  dcililieg-  . 
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■  ■  ■  ■  r     ■    I '  •   /  ■     I  m  ■  I,       .  .  -      s^.  •""'  ^, 

,    tatrfoe  I'^.tuo  fr^emmont  jusqu'A  environ  quelque.  8o««ne.  avftn^^on  Mi.  ^«.,«^ 

C,<!t.Ht  une  peMsonne  cxceMnquc,  ayatf^  dea  iii»«idw»^tVangcfl  k  particuliAwfc    WiF   / 
•    dm  canmt»tftf  thai  hrr  mhid  wa»  mi  a ff,ru,t  /,.  *„  i.-  _>„.•  i.„:j  _^    .        ^  Ad»neS£.nfc 


•t«l. 


.%J' 


•  V^cann<,t„ai,  that  hrr  mhi<Uca»  maffecied^a,  to  b^  compered  fln  tn««l  1SV£&^ 
peraon,  or  pf  weak  mind  mare  pFopenty.  ...  ^  ^W^T^'^ 

-  0°  l,il  pose  la  question  aurvant, :  •HV«W.v<»«  We  **.«««' iu»^„«^^^^ 
"importance  with  her  f     I\  t6pond :  Mt  wij^ Jer^'        ^        T  ■.■7;     '^ 

"  •     ^''  t'^S^f^?^*"^"^' ''"  "''"''*?  J*^"^  partiouUAnwne^t  duraiit  Vinn^> 
.  JH.  a  pr«cd(j<S  Ife  d<J«o«.    lille  lui  a  aouvent  e*pri»i  sop  intettlion  de  Jai*W  «e«-. 
-liens  /Ml^  jpsUtutiarw  de  cl.arit^.     fiHe  avait  d<f|A  faU  no  te«t«ineA^' favour  *  ' 
-  du  Trafalgar,  mais  clb  of»ignlkit  qtiji.re4cgd  fut  inuU),e,  attendu  quU  <Stait  in-  ■'' 
certain  que  ccUc^ institution  pftt^se  piaintenir.     King  a  cssa^^  de  lui  faire - 
^nner  eoa  b.c«a  k  aa-ftmiUe,  mnis  olio  paraiasait  peu  dispo-^^e  H  h  fmo  dik 
moms  pout  aflcune  portion  iniportante  dews  blons.     Kile  <5tail iparfait^ient     ^ 
^  iriined^iapritlorsdccc  tcatan.ont  ;  /.«•  ftientat/acuities.were pet/ectfu  clear  ' 
■  '  ^{'f'^'J'^^ff^"^^"^9k  ^l^^rin  her  o««  m,„rf,^„»  ,he  ra<^ted  to  do..[ 
-,I did MerahUhn..n..,,  and ne.er aherved at  any  lime,  ar^ytUng  in  her,  to 
_  .  make  mehuheve  that  het  facuhia  were  nU  clear,  even   in  ^any  r,,peet,  «- 

:.feprto,^%  dear.. /<fo„V  think  anykod^  could  cheat  ktr  in^momfnCaiter,: 

^      U  Hart,  notjnro.  qu.  a  re^tiMe  testament  da  mm  d Wil,  la  vojait  pour  U        - 
..  premiere  ^s.  Ce  te«taH.cnt  a  eU5  .Jiscut<5  elau^  par  elauso;  mh  «  fait  retnuwher 
lc*.«ote  Ulmbody,a  ^>^iimh>,Uiue^\^n^ot^i),  good  health  ;\he»i^mek- to  " 
•«,  At  l«  t^jnoi^  ^^  be  a  shrewd,  hustnef,  wonUm  who  un^rntSod  perfectly  viell 

-  Mil  /Msr  affairs.     That  %im  the  impi-etsion  1  r^ceiiid  •    . 
C>8t  l,»-qui  ajugg^rd  le   nom  eor^latif  de  la  d«mandere««;  la  testatrice  "  " 

♦ouiait  dii^  1  llmveraud  MeGiH.     Bn  fondant  une  eliaire»- elle  entendait  payer 
un  professeur.     Le  «6m6in  k,r  a  (fonne  loutes  lea  expfication^  que  Ton  donne  4  '  -  ' 
une  peraonne  intelliirenh.    On >8p  tfu  Umoin  la  question  suivante*: 

Q.  Compared  with  people ,  generally   in  executing  their  wills,  how  did  i^e 
appear  as- to  capacity?;   ,  *  ^    .   ^     , 

ahf^wd!^^'' "'  ^  **"'*  ^''* '"'^' ^  • ''""°'**  '''®  "' -  *  ^'^^^ 

Q.  More  4ban  ordinary  V  "*        '  "\.    ' 

A.  More  than  ordinary,  .      -'  i  „ 

N*ia  arrivons  maintenant  i  la  preuve  d^  la'demanderesso.     Ls  t^motns  eni" 
tendus  son*  pour  .a  pkpart  dea  Ifompjes  de  la  profession  mddicalc  ct-l^ale  W    ' 
ont  Qd  dans  le  cours  de«  dix  ann<5os  qui  ont  pr«c^d<;  le  difcAs  de^  la  testuttice.    ^ 
-  jjlfiqu  au  der^teri^  jours  de  sa  vie,  des  relations  d'a'rair*,  profes^ionnelles  et  d'a*^    I 
.  jnitid  ,  «,  auftrcs,  y  ccnpris  le  Rev.-'W.'^^aa.pbclI,  Ministre  dpi'^glise IVcSbyt^  " 
nenne  de--la  r^  St.  Gabriel,  a  laqueHo  la  tesUtrice  appaVf^nait,  et  son  dviseur       ' 
tfpiratt«i,    MM  d<»  pewqnnes  qui  outre  leurs  rapports  d'affaires  poUr  cortaina  *"  '  "     "^ 

dentr  eu^  •«  eu  ayec  dle^des  relations •  ordinaire*  do  socliSf^  a  differentia ^^po* 
quesjosqut  hiflo  de  scajours."    .         r  <  - 

• .  ^  Un,destdm«igt»age8  las  plus  itnpottaatg  est  cehii  du  Dr,' Proudfqot  rfui  a  it^en-' 
;^n4«^8eco»de.foi«,  ea  maens  qb'il  rdpond  ^e  des  obafictUJns  los  plusgrav*.  '. 

#  la^d^nae.  Les  d^fend^flr*  ant  yu  dans  I<?  fait  d'un  legale  ^$30,060  f«i^  par  ' ' 
.   i»«,fe,9W^.pourlafooaatbn  d'uoe  chaire  d'^^8«iK«inent\ili  Q6ai«'tW/lia" 

■   :„.  ■::'-^\.'--\    '      '    ■    ,    10      ^    :  ^.&:.4  -'    J. 
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VT^ie  Royal     aote  d'unc  cztravagnnco  tene  qu'ils  y  trouvcnt  uiie  prou«'c  de  folio  ilc  la  purtdtS  tw 

for  the       tcstatricc  ct  de  HugKcstiou  dcklit  part  des  fitirxoniieM  intdr(!M>doii  pour  lu  dcniande* 

of LMu-ning,.  vtsse.     ^e  soup^oii  H'iiiiposaitNnnlurollcniunt  iH,  Icur  esprit  cuiiiiuo  il  u  d(i  s'lm- 

^amei 'ccott   poNcr  iV  celtu  du  gnind  uonibri' 


etal. 


:,<  t 


i'' 
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II  iiiiportnit  quo  tuutcs  los  oircon.stuucqa  se 

rattuchtint  a  ce  legs  fu.vsont  r^vdlc^,  el  ciles  I'ont  di6' par  lo  Dr.  Proud(bpt. 

Ln  tcKlatricc  avitit  dej^  par  .1011  tcHtuiuoiit  du  iiioiii  d'uvril  1380,  futt  mi    Ia» 

de   I24J)60  H  rUiiiverHit^  McCiill,  V    "  ......        1. 

9HO,000  piir  celui  du  inois  dc  ddcuiiibre.X  V/>ioi  ooiniiierit   lo   t^itioin   explique 
oette  diiTerciico  ct  coninicnt  lu  tcHtutricc  cnN^t  tf^rivde  H  fuirc  to  IcgH  lui-ui^jiio. 

"  SlicBoeiucd  toiiHvo  coiitideuce  iu  lue  tliiit,  I  wiih  u  friend,  uiid  Imd  nothing 
"  whntcver  to  pni'ri  by  my  intiinncy  with  her,  ibd- 1  tijiiik.thut  wan  tho  .reason 
sheentru.sttd  inc  with  tho  will.  We  talked  Vhcniatter  over  I'Tcquciitly,  and 
ej-  BH}r.c;c8tioii  I  went  to  MeOill  College,  and  viKJuirod  w^o't  w^'thc   motit 
;^y  chair  in  the  College.  She  wanted  tocnduwXcUi'^  i>tidtdu'i^bi^^mosti>ood' 
I  the  money  ohc  giivc  tlu>)u.  I  took  her  inRtruetionVon  apiicco  of  piiper,  and 
t  and  saw  Principal  J)aw3on  nbbul  tho  inattfcr.  I  totd  hid  what  I  wa^^^ 
ithdut  mentioning  niiroes  ;  ho  was  not  aware  wiiO  the  person  wug  at  a\L^^|p 
"  tol|thmc  thatxhey  had  ju!!<t  ortfanize<^  whatrthey  CiiUud  theirNbrunclj  of  Applied 
^:|^eicnco,  and  the  Oiiuir  of  Civil  Kngfncurnig  was  tho  most  iieeAv^fit  tbuttijue  ;     . 
•t-it  would  bd  of  a  great  aStsiytaucC   to  thj^College ;    lliey  \vjjr«^  StrsiightiSMed  i(> 

•  "  funds,-  and  it  wouM  bo  a  great  assistance  to  tho  College  if 'soaie'lEricMd  would 

."  l«jaVe  them  sowje  money^^    I  then  went  to  Miss  Scott,  and"e^pIuincdt)io  mutter    '" 
"  Vo'UiJjf.   -She  wished  to^leave  thjs  in  memory  of  lyjr  father,  for.  whom  sbc  had  a 
"  great  respect."      f  '  °,  .    ' 

-'      .Qtfanti  I'etat  mcnta)  deja  tefitttfrie(i  le  t^nioin  wSpdte  oe  qu'il  ovaife  dej»\  dit  , 
lors  dt-8on,,p»emiiCi;  examenv' C'est-H-dir«  qu"4  toutes  los  (fpoquoR  oii  il  I'u  -Vuoj: 
°.  ello  4it»t  Miriite  <l'e^prit^  ((tioique  un  {i9tt''ezccutriquc,  «t  pi«i-fuiteni^ut  Capable  de 
.,  fairu  tin  tcst^imcntv  ■  ''      ' 

Le  t^uioin  Sapling  I'a  vue  en  differentfes  ocoasionV,  trois  ou  quatre  scmainea.  , 
"   'avant  aa'.,ii)ort,     II  etait  charg^  d'executer  desj  ffiiisie^gageries  Qpiitrig  gc.s   le*a- 
'  'tairos,  et  it  lillait  prendre  ses  instructions "d\tlk'-meme ;  il  declare  qu'cUo  lul  pV^ 
4^%isRait  .inteUig^|)tc,  en  posijcSiiiou  4^  .ues  facultt;^  meutales,  ei  it  ne  I'a  jamais 
■    8ot4p<;oiifn(§o de "fulie.    .,  ^; 

.  -•    M.  Fi|ihQy,  tK^toir^  de  la  testatrSce,  pronluit  dcs  baux  dcs  mois  dc  f^vricrJk 

•  •vril  |88p,  qti'il  a  prepares  A  sa  dcmande  ct  qu'clle  a  sigu^s,  et-que  les  loontaircft 
opt  acce]pt«Sf  et  temoigpio  <le  Ijt  sanit^  ^de  son  espritil  toutes  'les  „^p6j}Hes  oil  il  I'a 

:-  ^ue.,  •.;■-. ■■^■.  .  ,■-.  :'v;v-  '■'  ■  .■_:  ,.  r^--'---  ;  ;    , ,  ^^.  j|^-.'  -  -  ..  -:--    ,'  ■"  ■  ■.  ^'■.    - 
'       Le  ft<-vereticl  3f»  Ciftnpbejl,  Ministre  dc  Nglise  rrfesbyt^Srienne,  ct  M.  6rafiam,.    ' 
y^ltrduvent  q^<^  In  testi^trlce  aaMstait  jr^gutSdrement  dans  les  der.nit^rea  unndea  de 
,  .  sa-^ie,  aux  flffi«es  reitwieux  de  c.ctte  «5giisej  «tk  participalt  -X  ia  Communion,  cfe  qui* 

rr'nurait  p«'9^ti(?  «eri«is  si  elie  e(it  et6  soupgonnde  de  iWie.    -EUe  a  manifetstij  au, 

,    Ili^verlnd  M.  CaftVpbcll^  un  an  ct'deiui  dnviruu  avant  son  ddces,  son  intention  da 

^Sjjt'tc  on  don  4  rCJiiLvcrsiite  MoGill  jwur  fonder  une;~chaired'cn8eig*neinent,  et  a 

",|fmaj(>n  opinion' ir'cet  ^gao-d.     Grahafli i'a  vuc  pour  li^' deruiorp  fois   trois  se- 

.HmitlOfi  avant  9a.inort,  etji^nfc  qu'elle  uvuit  iilora  cominc  auparavant  son  esprit  ^ 

.  ji  fA\g:'  M.  UaM^bell  ri()^rt>e  la  dirni^c'  entrevuc  jqu'il  a  $ui&avcc  la  testatrioe  ;, 
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c'dti|it  quatrel  scmnrncH  avjint  m  mon.  El|o.:roten«iit  do  son  voyage  do  9t. 
Euitttoho,  ct  olio  lui  ,a.)Hiia  tous  le»  ddtails  do  Ofo  voyage.  EUc  dtait  alow  ooiuine 
»vuiit  (InriH  In  jouiwanoo  do  sc^  faoull^s  niCDtalos.        "  J^       ' 

Peter  MoDcrmott  MoTiyrish-  voyttit  8<tuvent  la  tc«tatrlco  jufqufau  Jhois.nai  » 
pr<?c<!J«J  8a  mort.    Kilo  <5tait  SAJno  U'esprit. 

Uii  des  i6mouxs  losplus  iniportilnti|ide«  ddfcndoar*  .est  Madnmo'cainr.bcll 

'    ^{.ouso  du  IW*.  M;  Campbdi    ,po  a  vu  la  tcstatrico  Icjcttjjph  "a  pi«c«S(l<$  «i 

^^iMort,  o'cst-H-diro  deux  jours  avnnt  m  mbrt.  Kilo  dtait  dana  lo  uiOiiio  6m  d'e'sprit 

<lu'auparavant;ellon'urt'inarqu6  aucun  chaogojncut ;  «He  I'a  ti^uydo  eru-aantd 

,       et  causant  coHiino  jji'liabitudc.        ' '     ?  •  v    •     -  f   . 

Lo.  toiuoin  <5tait  alldc  la  chorcher  potir  WMndro  &  uliio,  r<5nriioh  do'  dames,  j)Ou«< 
assister  k  un  serrnfiw,  d'un  minirtrc  vonant  do  Chine,  que  h  testatrioo  afift  en- 
tcndu  lo  dimarreho  prdcddont  i  ,%lif(e,  et  yji»'ello  itait  ddi^ireuso  d'oDtendro  do 
nouveau,  Ello  u'a  pas  accompagnd  le  Wrnoih,  tft  que  s'^ta^t  wtfpriso  sur  le 
.>.«■' «^,  1°  8«'""»o'»  detait  6rt-c  fttit,  ellfr  avait  d*li5e  jour-lu  un  rondet^yous  1k  ^ 
quclqa'un  qui  vonaH ,1a  voir  pdr'teffuire.       ;  ■''",  .       .  - 

._  Ceoi  avait  iieu  le  jcudi,  ct  dJjSt  lo  vejidredl  soir  qu'slle  a  dtA  sirpHso  par  la ' 
inaladie,  otje  sam^sdi  ifu»on  !>  trouvdo  sans  conpaissanoo  dans' all  qhamW  ct. 
.  qu'on  IV  trans|tort^c  dl'hfipi^ofi  ^Uo  est  mirte  wqs  a^oir  tcoouvrd  sa  connais- 
....j,tonco.jl  ^■■'■■         .--.f    ^'  ■•";:.:■    ""i.-:-  -■..  . 

^         Leg  autros  tft^pids,  cQuunt},  ecux  .Jna  Jo  vipna  do  ihentiontten  sont  tous  d'ac- 

eord  i^  ddclarcr-quo  nial{,'r6  quo  la  testrtfcrJcfe  eCU  dcs  maniiiBes  e^oentriqucs  ot  ' 
■  *»  ii»ahi6re«'  de  vivro.dtrange?  ct  bizar,;^s,  die  6isM  une  pcrsonnc  intellisento  et 
habilodni^s  les  af  Jires,  0t  aucun- i>e  fait  doute  qu'elle-ijtttit  capaWe  *de  faircun 
iestanitnt. .  Tellecsf,  enrdsumd,  la  preuvo  taatimoflialo.  •  -^ 

■".  *  Quant  &  la  prcuvc  dcrtt«,  eHo  consiste  danstes  dwx  toitai^eats ' quo  U  testa-' 

trice  a  faits,  dans  cliacun ;de«|uol8  on  rotrcuve  sa  volonte  bien  arrfitde  do  Idguer  la 
^  .plusgrandepartlfcdo'sesbletts  AdcsinstitutionVptH^li^^^^^  j).ina 

■te  proinicr  c'es^lA ,  Tbtf>dgar  !;^tl(hteqm  m  V6\^  do'  «^.  bionfaisanoc,  pui^ 
fi<5«ant.c6«V8incuo\iue  cetfo  institution  ne  pou^it  paa  f»«otioiH,oF,  «lle  lui  subs. 
lUue  4«n8  colui  dnVmois  tl'avril  ia§0,  I'Dniversitd  McGil^;  dans  la  ^rnier 
c'tsst-a-dire  lo  te»t«ment  on  litige,  olio  mainticnt  oo  dernier  IfegS  en  I'augmen' 
iahtnie  plu^^eurs  njille  piastres.  -  Ainsi  on  ft  la  preuve  certaine  que  c'dt^it  un 
projet  man  et  arrets  longt^uips  iuparavant  oKez  la  tijstatrioe  de  fiuw  ati  legs  en 
•liivcur  do  cotte  inatttution.  '  •     "•  ,:  .        ,     ,t^        -    ^ 

*    II  y  i  dans  ledu-ssier  un^  prouyo  qne'l'on  ne  ^eut  rScuser  ;  ce  sont  dfk'  ' 

'    -T  S"""'  ^^  '•■*  **''""*"'"'  ^'''•''  '%«<^«e'd«  son  pretnior  testament  du  6  " 
ami  188^,  c'cst-i-dire  neuf  niois  avaat  son  d^cc^s,  et  on  ne  saurait  nier  que  oe 
testament  portole  cachet  d'un  csprfV.parfaitement  dclaird  s«t  ses  int^r^ts  et 
oi'ux  ^0  8a  succession.  ... 

..Cos  dcrits.^ont  dcs  baux  qu'dlc;  a  consentis  ei  agn^s  elfe-m^iW  h  dit?ew 
locutaires  aux  dates  du  IG  ft'vrier,  c|  13  avrll  1880,  et  un  or.lre  ,t«ne  par  elte 
Bur  «n,da  scs  locataires,  le  17  jui*  ..ttivant  en  flivcur  du  nomajc  Lavpre  Cbg 
ecrits  sont  la  prcuve  qu'A  oes  ^rlSvivntes  dpoques  {.  tcstatrico  .MJministrak  ell^  1 

'^/^''m""^* ''"*'^'''  *'""  "*'"  juscwcwt    lo  notairo.  inMrunjcnt.ire  dtt 
^es  difiiSrc^aux,  M.  Fahoy,  declare  qu^il  recevait  ses^structions  do  la  test*.     ' 
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Th«Boyiii     trice  elle-nflino,  ct  qu'ello  dtait  porfuitomont  «apublo  do  g^rer  scs  affuirea  elk- 

forth*       &i(!nie'.      *^-\  y^ 

ol  UmhIiik.        Or,  1c  tcstoiyicnt  du  6  nvril  1880,  con^tnt  on  fuveur  do  In  dcmnndereflse  ait  logi 
JaniM  Scott   do  $24,00(1  poi*|r  lu  roiidation  d'uno  cbiuuro  d'onHcij^noniont. On  rctrnuvc  lo  mbme 
•*    ■         IcfiB  duns  lo  tcsiamunt  rcttfcl.BOuF  uiio  nui,'ineotation  do  $8,000.00,  ol  lo   Dr. 
Proudfoot  oxpliq\i«  In  rniHon  do  cctte  difforencc.  , 

LeJcKH  do  624i000  du  festninent  du  nrois  d'avril  6toH  dont\n6  tit  lu  fondntlon 
d'uno  cimiro  (i^iiOTalchiedk.aanB  ni6ntion  sp^oinio  qunnt  ik  la   nnturo  do  ootid 
ohaire  ;  lo  Dr.  .PrO^idfoot  (ayiunt  <Jtd  rcquis  plus  tard  par  la  toHtntrioe  do  H'cn-"- 
qu^rir  aupr(>s  do  rUnivcroittf  Mc(Jill,  lui   lucntionna  I9  fait  qu'on  y'rftaWissait,, . 
.-   .  uno  chair  d'cnsoign^mcnt  du  gcnio  civil,  ct  que  pour  cffcotucr  oe  projct  iKjfullait, 

quo  rinstitution  putcomptcr  fur  lo  rovcnu  do  treiito  uiillo  piastres.  Iju  tcatutriae 
^  ajoutn  alors  six  uiilld  piastres  A  son  premier  legs  pour  former  cptto  8oiiimc(;  pyis 
d»5sirant  atfachor  son  propro  nom  A  cctto  institution,  olio  fit  un   logs  addiibpDel 
do  deujt  niilic  piptrea  commo  Busdit.  / 

^—        Lo  Dr.  Proudfoot  dit  quo  pour  liiire  cette  diffldrcnco  de  ^8,000.00,  ollc  retran. 

ohft  certain^  legs  faifB  a  d'autres  institutions  avantiigics  par   l(?  testament  du 
niois  d'avril.     Lo  legs  fait  n  I'LlniveixittS  McOiil)  etait  done  un  projct   con^u 
■  longtomps  d'avanoc  et  mfltno  cxt^cutd  d.ins'nui.juUo  dont  la  valiilito  n'o.stpaH  raise 

en  question  ;  ctVil  en  est  ainfi,  que  dcvient  la  prdtcntiQH  des  d«$fcndeurH,  savoir 
quo  cc  legs  avait  6\e  fugperd  et  impost^  H  la  testatric^  dans  les  derniors  jours  de 
sa  vie  et  )i  une  dpoquo  ol'i  elle  no  jouissait  plus  ^  ses  faculles  mentales? 

L'ihtention  do  la  testatricc  de  laisiwr  scs  bicnsui  dcs  institutions  do  bienfai- 

sance  remonte  A  uiie  i^poquo  bien  anK^rioureVV  son  testaiuent,.et  ^tjiit  partiigacpar 

ses  sa'urs.     L'llonorablc  Juge  C^o,^^»,  tt'moigne  du  fait  quo  plusiours  annees' 

avant  son  decdn,  la  testatrico  lui  avait  fait   part  do  son    intc^ion  do  fairc  un 

.  1^8  en  faveur  du  Trafalgar  Institute.     Jo  relire  les  parties  4  la   page  269  du 

,         V         rapport  de  la  cause  Ru8.scll  et    Morin,  pour  voir  do  quelle  jnipprtanoe  sont  les  ■ 

\  declarations  ant^ricures  du  testateur,  et  rinfluence  qu'elles  on!.,  sur  la  prcuve, 

lorsquo  les  disiiositions  da  testament  sont  conformcs  u  cc*  declarations,  -' 

Au  rcste,  il  n'j  a  au  dossier  aucuno  Ipreuvo  de   Rifggostion.     On  IHnfSro  de 

■rensembk  des  fait'ii'ct  je  ne  orois.  pas  quo  1:^  prouvo  soil  dcritc.'soit  orale.'justifid 

'    ■     gette  inference.    Les  d^fcndeurs  prdtendent  que  le  ^(^amcnt  a  «Si6  fait  en  haine 

des  h4ri tiers  de  la  testatrice,  et  on  a  boaucoup  insiste  pour  demontrer  que oette 

haine  avait  depuis  un  grand  nnmbro  d'ann<S|^s,  d%6ndr<3   en  uno  espi^ec  do  mo- 

nomanie  :  cette  haine  remoutait  au  prpcds  ,qu'eUe  tairait  eu'avco 'la  fummo  et 

les  hdritiers  de  son  {rite  William    Henry  pour  faire  annulcifson  mariago.     Or, 

ainu  (|uo  jo  I'ai  mentio^nd  plus  hautjfig  u'cst  pas  la  tcstatfioe  qui  a  fait  oe  pro- 

•  '  " '  ces,  c'est  Ba  soeur  ^ane. 

'*.     ',    .     -ily.a  mdpriso  a  cetdgard,  et  cette  m^dgrise^est  souvent  repet<Se'durant  le 

"procds.    -Les  tdm^tns  ontf  <;onfon<|u  Barbara  Scott  avco  I'une'de  sc.s  soDurs  qui 

.     .       ••     4tait  d'un.caracitBre  ^gajement  excerttiiq,iie.,  "  '* 

"*       Ain^ii  est  proaij(B^e;p[^tto;ic«oisene  Scott,  dont  parle  Mfssicttrs  LaflamiDe, 

Saraain  et  \WtticT{.jjo((yne^anyprovoq»\g  en  Co!ir  uno  scAho  propro  d  la  faire 

^  -    pa^  potlt  lip*,  folic, jr^Sta^j^ina  testatrice.".  C'dtait  sa  soBur  Ann,  Ic  doasief 

done  lsP<jau8*  eo  fait  tti.  *   ^      "  ,'    i  ,  ^      -       j,  I 
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L»  tost.,trio,^et  IC8  ««urH  virnient  cnwrnble  dan*  la  n,«,w.  denwure.  et  ..yient    iW Roi^l 


«t«l. 


toutcs 

quo  le8  iit'rtbnitei  qui  ii'uvuiciit  ,,uo  dtj»  rnoiMwtH  6h^& 

el  a|tribu«<8  a  I  a  tc«tnlrice  lc8  rnilH  et  g.'^do  8oir  i,a!Ur».  •  <     "  ; '     '  -'«»*.  «<«;ui 

Quant  a  lu  huino  do  •»  te«t«t.ice  contre  He.MrUiorH,  jo  dWrecoonaltre 
Ijst  pro.,v^  ,jH  ,llo  MontrcJenait  pour  tux  auouiio  amitW,  et  qa'ello  n'en  fiTJimit 
hucun  secret  MUX  ptTHonBes  do  Hon  cutourngc.  ^^ 

\  Bllo  a  n.(!n,o  declare^,  nu  Dr.   Pmudfuoi  ct  A  M.  Kinp.  qui  lui  «ugg«Jraiwt  d« 
Hisscr  (|ucl(|uc  clio-o  u  bu  ImuijIIc,  (lu't-llo  n'cn  fcrait  ricn,  '  ,  '        -  ' 

WaiH  «.ut-il  conclure  do  U\  (,ue  lc  tcBtatiicnt  doh  Otro  onnul^  ?  Ib'uUri  la  t^' 
tafr.cc  J?t.ut  liLrc  do  dinpoHcr  do  «c8  bi.ns  .«  fuvcur  de  tcllcs  pcr«onne»,  eu  iosti.       ' 
tu^t|w^lu.bilt.8  u  KCfvciP,  qu'ellc  jugoaitconvcnublc  m.nR  <!gard  i^  scs  b^ritia™  •  et 
nu*  (i,ue  sa  bamc  contro^ces  dernicrH  Iftt  unc  cause  do  nullity  du  tpstun,«).nt  il 
fuudVa.t  diro  que  octtc  baineavuit  un  curacttVo  do  vioknco  tiHc,  gueaooetWit 
en  «5iau  dftccid  iiu  point.de  no  pouvoir  plus  affoctcr  son  litre  arbitrol"  '" 

.:        «»Vlq"«  cuolle  ct  injuste  quo  sok h  disposition  tc^tuu.t•ntaire qui  ddpoui)|e  un 
lUiwtidr,  elle  n'en  doit  pas  u.oins  etre  maiulcfiuo,  si  elle  est  I'uote  d'un  e8prU  wtn 
et  dude  volonrd  Jibremcntexpiinidc.  /'- 

»      ,  t'lMnoiable  juge  en  chef  Meredith,  dons  la  fcauHo  Russell  v».  Morin,  p.  250 
» exprinio  ainsi :     "  No  one  «onvereant  with  the  facts  of  the  case  can  read  the 
^' Willi  without  the  feelin-  that  its  provisions, are  cruelly  unjust,  towards  the  tes- 
4otor'8  bieoo^......,If  tliercfor«  a  will  could  be  set  aside  merely  on  the  ground 

"of  Its  bt^ng  unrciisoBiibleaud  unjust,  there  would  be  no  doubt  that  that  would  • 
"  be  the  fVte  of  the  will  before  ^s."      "  ,v      " 

Troplon^,  -No.  479.     "  Les  oours  sc  sont  accord^es  A  decider  qu'il  no  suffisait  "    "^ 
"pas  qu'il  y  eftt  mauvaise  bunieur,  aversion,  haine  ou  cdldre  'm§me,  mais  qu'il 
"  fallait  encore  que  ccs  divers  sentiments,  <*8^irt  tellement  agiMo,  bouleversiS 
"  le  disposanf,  que  sa  raison  en  eftt  ^prouvfi  aoe  alt^ratiofi  lOilre  "et  que 
"son  esprit  n'eftt  pas  con^rv^  sa  libj-rtf "    '   '     \  ^F     ' 

^  Troj)lon"  au  ^0.  278,  apr^s  avoir  cxpliqu^  la  controversfe  qu'ify  avaitohoz  les 
ancien«  podV  aavair  si  Paction  ab  viato  existait  en  faveur  des  collat6raux,  ajoute 
"qu'il  faljait  dei  preuves  bien  marquees  de  haine:  que  oette  haine  fflt  la  caAso 
"  finrfle  j!^  la  liV^ralit^  fuite  n  autrui ;  de  ni6me  qu'il  fftt  clair  qrfe  c'«$tait  moins 
"  pour  gr»,tifiei*„le  donataire  ou  Kinstitu^,  que  ledisposant  avaittlonntf  ou  teste 
"que  pour  exercer  un  acte  de  vengeance  centre  tes  Untiei»  pr^somptifs."        ' 

An  Nd.  448 :  ji'  Si  le  testateur  libre  d'agir,  a  eu  cdpnaissance  de  oe  qu'il  faiaait ' ' 
"son  librc  arbitie  est  tepu  pour  bon  quand  mSmelil  serait  arbitraire  plus  que 
"raisonnablo.    Scufement  jl  y  a  lieu   d'examiner  si   le  testament  fait  dans  Ir 
"  paroxysme  d'ui^e  passion  violcnte  peut  se  soutcnir.''      '  ^    If,..  /  - 

Maintenant,  la  testatrice  ayait-elle  qonju  pour  ses  heritie^s  une  hwnt  telle  que^     « 
1  on  peut  due,  que  sou   esprit  en    ^tait  affecttf  ?    Jel  np  vois  rien  de  tel  danal.  " 
p^euve.     Les  dtMendeurs  ont  eux-n,6n.es  fait  la  preu^e  du  contraire  en  {Jlait^ant 
/p&ialcment  que  lu  testatrice  avail  qublque  ten.ps  .«*«nt  son  testament  fait  venir 
William  Hency  Scott,;4in  de  sea  bdriiiers,  dans  sa  demeu 
ment  en  sa  laveur;  et  Uh  invoquoirt^e  fait-comme  pYcUil' 
influences  etrangires,  puisque  ce  pr,ojet  n'a  pas  6t6  r^aiis 


I 

y 


W.       m 


-T" 


\r^ 


lueifaire  un  testa- 

dft  subir  ded 

Testament. 


^r  "^* 


V'* 


1: 


'*-y': 


>• 


supKuroa  counT,  i8w.# 


K«>iil 


'II..IU..U.;*.      '*"  «'<^'"''^V^''  on*  fttfl'l dxM  o-'lio  prcuvc  do  mij^RUHtion  in.Iuo,'«t  il  no  m'lip  - '' 

ofMirhliq,,  ^uhHcr,  quVllc  «  pu  doimlfrTpt.h<Hliiff;  Jb .pr«ii.l»  lo  tc»U»m.n,>  td^UI  out; 

;  JMMHcott    ft  n'fti  fiu'A  iiioJ^iun.l«f  n'II  ^H'acUi  d'uii  ',.,.prit  Hain.'pimr  lui  dflpiofut' 

-■        /     .  I^i  pr.uvf  u./  Itiriwtf  nuciMi  Jl.uto  dunH  mon  ortprit  i^  cot  dgucd,  cTjo  doUJc 

^  inaiutiiiir  y  eiit-il  d«ii  dout.^  (|Uo  Jo  mimin  pbli«6  don  doimor  |o  Wnyiio...  A  lit 

.  (l.'iiK.iKloroN*. ;  on  rtintiiVu  do  <li>«|NiHitiuHH  toHtiinoiiKjiroH,  n'il  y  a  douto,  lu  foloiitJ 

.  ^  ilu  t»(Hintoirr  diiii  t>trc  lnMol  ot  rocovolr  mm  ofTor.  ^ 

1,0  Trululgar  IiiHtiiuto  n  dttt  11^  oil  cuuso,  mum  n',i  piH  pUido.    A  r.irKumont, 
^  lion  imwut  u  prdu-iidu  quo  l<i  H<5p,irution  d<»  putrinmiHu  dtiui  .ndck>  pnr  Iom  doiiiiin! 
,. ,  vdourH  dovuit  avoir  liou  par  inoiiit^  ciitro  olio  ol  lo'Tralrtl^rfr'  Iiiititute,  tandJH  (|uo 
do  Hon  cOu't  la  doniimdoroHjio  loolumc  Ioh  doox  ti#fH  doH  Ijuriioubli's. 

-  ^'"w'^l"*''!'' I'i<w  •'»««',  Juno,  Ann  otjBurbaraSoott/tuiontproprWtairoi  par  in- 

■      '       .  divi«  do  eortaiii!*  ininioiiblos.     Jams  a  ft.it  uii  torttuniout  en  favour  de  boh  doux 
wuurH  <ju'ol|«  u  iiiHtitutS  hos  Idgiitairon  linivorDollos  on  pfopritStd. 

1a3  IvgH  est  dantt  Km  torinoH  HuivunUt :  '  • 

.   ^      I  gi^^,  ^,,j  |j4,quoatli  to  Barbara  Soott  and  Ann  Soott,  my  two  Hintors,  or>^  /*#. 
nuruimro/  than,  all  tbo  proporty  and  citato  inovoajjio  or  iinmovuablo,  foat  and 
-     ..  >•        pornonaj,  and  cvoiything  Ronorally  wliatsocvor  b.elon{jm,»  or  owipx  to  mo  at  my  . 
I     '  deccHo,  and  wborcvor  thoy  may  bo  lyiii-  and  nitit  rto,  iiioludin'jt  hlh  tho  proporty 

t''i>t  I  got  from  tbo  lato  William  Sowttan  I  Citicrino  ForguMson,  my  fatlior  an.l 

iiiotliej-,  to  bo  their  abj)oluti;,pro|4)ity,r«r  ovor  alter  my  doitli  And  it 

iH  my  doHJro  tliat  tiio  survivor  of  my  sail  siaurd   alull  jjivo  my  auid  proporty 
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labilo  do  I'avoout  du  Trafalgar  loHtituto,  jo  no  puis 
^dter  cetto  djdp  i^tition  du  tostamont  do  Jano  .Soott. 
iins  (5(iuivoquo-  Jano  .Soott  a  Idguo  la  totality  do  sob 
Ju  la  surviv  into  d'ontr'ellos,  on  oxpi^iaut  son  d«J-»ir 
qu'au  dociH  do  cette.Hurvivante,  lea  bioua  ainni  Id.'ud.i  soicnt  omployds  pour  des 
fins  do  cliarite,  otonjoint  i  ootto  survivanto  d'exdcutor  cetto  volont6;'»/i«//^tw 
mi/  said  property  bequeathed  to  th.m  to  charituUe  piirpo»es. 

Au  deccVs  do  Ann  Soott,  lo.^  bifns  ainni  jdguds  par  J^iio  sont  dovonus  liif)ropri^t<« 
de  Barbara  qui  8'estain.ii  trougo  propii<5tairo do  doux  tiers,  I'autrc  tiers,  oolui  do 
Ann,  ayant  dtd  Idgud  im  Trat*al?ar  Institute.  Uomment  la  volont6  do  Jalle  .Scott 
aurait-olle  pu  s'accoinplir  autrcinont,  pui.Mji^e  o'est  la  survivante  des  deux  soBurs 
qui  doit  fransmettic  Ics  bion.s  leguds  poui#t8  fins  de  charild  ? 

Sur  le  tout,je  suis  d'avis  quo  lo  testament  do   fouo  Barbara  Soott  du  25 
novcmbre  1880,  doit  etro  mainteiiu,  ct  que  la  .st^paration  de  patrimoino  doit  etre 
acconlde  au:^demandeurH  telle  que  domanddo  par  leur  ddclaration. 
Tm/Wwe  &  Tfi^^/or,  for  tbe  plaintiff, 

yn^/t'/tt- Co.,  for  the  defendants  J.  Scott  et  al.  ^  "^ 

DoHtre,  Q.  C,  i^oxxnficX.     ^  \ 

Dividson  &  Cross,  tot  \\\Q  Tnif^l,i,'ar  Institute.  / 

Archibald  d-  McConnuk,  rf-  Jitlhune  d-  Bcthune,  for  tlife  executors.     ' 
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"  do  sa  part,  en  acoordant  dea  uvantnges  aussi  oonsiddrables  ik  un  scul  dos  en- 
"fanb; 

"  Coiisiddrant  en  outre  quQ  par  le  testament,  lo  ddfcndeur  a  un  droit  absolu 
"  de  propridt^  sur  les  bicns  de  la  tcstatrioe,  ct  que  ce  droit  lui  confdro,  durant 
"  sa  vie,  la  propriety  de  ocb  biens,  av^  lo  droit  absolii  do  les  aligner  et  de  les 
"  hypothdqucr;  .  v  . 

"  Considerant  que  les  opposants'sont  uial  fondda  dans  leur  opposition  contre 
"  la  saisie  immobiiidrc,  et  que  l;i  dcrtiimderefsc  est  bicn  fondle  duns  sa  procd- 
"  dure  et  sarsic  imniobilidre,  ddbouto  I'oppo^itlon   aveo  ddpcns  contre  les  "oppo- 
"  sants,  distraits  &   Messieurs  Barnard,   Monk   &   Bcauohamp,    avocata  de  It-^ 
"  deniand^resse."  .     . 

T£88iEK,  J.  (disKentietm)  :— Cctte  cause  depend  de  rinterpi^fatioH  du  tes 
tatnent  de  feue  Ilenriettc  Moreau,  dpouse  de  Hurdoin  Lionais,  devant  Tcrroux 
notaire,  le  18  juillct  1868. 

II  est  adniis  que  cetto  Dame  est  d&t4dee  le  21  dtccmbre  1 874,  ctque  ladette 
qui  fait  lo  sujet  du  ddbat,  '!  a  M  conlrmtie^par  Charles  Lionais  (i'un  des  fils) 
apris  le  diciade  sa  tile.re,  Benrittte  Aforeau."    — 

Le  testament  est  long,  mais  pris  dans  son  ensemble,  il  peut  se  r^sumcr  comme 
suit:  ■ 

Article  Seme — La  testatrico  indtitue  ses  enfaqts  Ugataires  universeh  m  pro- 
pri6t4  et  en  jouissance. 

Article  2dme  et  bime — Elle  nomme  son  <5pQ«x,  Hardoin  Lionais,  pour  son 
exdcuteur  testamentaire  ct  adminwtrateur  de  ses  biens  aveo  pouvoir  de  les 
"  vendre,  cider,  ichanger,  hgpmfUqutr,  aVUntr  WatUrement  disposer,  mim 
"  propridt^,  soit  en  usufruit,  fruits  et  revenus,  rautorisant  i.  faire  signer  et 
"  exicuter  tous  billets,  cheques,  obligations,  re^us,  quittances  et  tous  autres 
*'  actes  et  documents,  et  ggndralement^/iiVc  tous  actes  de  la  plus  entiire  admi- 
"  nistration,  hMB  qu'il  soit  besoin,  en  aucun  cas,  d'autorisation  prdalable  des* 
*'  Cours  de  Justice,  ni  du  consentement  ni  de  I'intervention  de  mes  bdritiers  ou 
"  auoun  d'eux.  *     -  • 

"  Et  pour  lea  fins  de  cette  administration,  je  veux  et  entends  quo  mon  dit 
*'  4poux,  ds  dites  qualitds,  soit  revStu  et  je  le  rovgts  et  I'investis  des  mgmes  droits 
*'  pottvoirs  et  autorisation  qui  luisont  cqnKt6a  danset  par  la  procuration  gdn^rale 
**  que  je  lui  ai  accords  lo  sept  do  juillct  mil  huit  cent  cinquante-quatre,  par  actc 
*'  regu  devant  Mtre  L.  A.  Moreau  et  son  confrere,  notaires,  et  ce,  d'une  i»anidre 
*'  aussi  parfaite  que  si  toutes  et  cbacune  des  clauses  insdrees  dans  ma  dite  pro- 
«  Ouration  formaient  partie  int^^rale  de  mon  testament." 

Les  opposants,  en  lour  quality  de  Idiiataires  universels  do  leur  mAro,  deman- 
dent  la  ouUitd  de  la  saisie  faite  sur  leur  pere,  ex6outeur  tcstamentairo  de  sa  femmc, 
Henriette  Moreau,.  mdre  des  opposants. 

Hardom  Lionais,  exdouteur  et  aduiinistrateur  des  biens  de  feue  Hcnriette 
Moreau,  a  endossd  des  billets  pour  soi>  fils  Charles,  et  il  a  et^condamnd  en  cette 
quality  a  les  pajer.  \  ' 

■  La  premiere  question  est  de  savoir  si  cet  exdcuteur  avait  Ic  droiieB  cette 
quality  d'endosser  des  billets  pour  son  fils.  Le  testament  donne  des  pouvoirs 
tr^  ainples  4  Hardoin  Lionais,  il  I'autorise  k  vendre  et  hypoth^uer  les  biens,  i 
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>ire  signer  et  ex&utcrdes  billots  et  ohdciucs.mais  il  n'est^ns  dit  ^  les  indosier 
Dm  I'onsemble  dcs  pouvoirs  donnas,  la  iimitution  du  rbh  d'ndminfttrBteur  est 
souvent  et  partout  rcp<itde.  Or,  I'ondoHsemont  aans  consideration  est  un  ouutionn©. 
mont ;  00  pouvoir  n'oppartient  pas  A  un  ex&jutour  ou  odminiHtratcur.        '^  ' 

liestvrai  qu'il  est  dit  quo  le  droit  dcs  enfants  n'est  quV««.<,«^  mafs  ceoi 
sapphquo  au  droit.  rds<.rvd  au  pAro  do  partaker  et  donnor  ces  biens  A  beux  des 
enfants  qu'il  ohoisira  ;  o'ent  li^  la  sculo  iventualiti,  il  n'a  pas  le  4roit  d'eo 
disposer  en  favour  d'^tranRcrs.  Lo  logs  est  absolu  en  favour  d'uD,  ou  de  deux 
ou  de  trois,  ou  des  quatro  enfants,  mais  lo  pdro  pout  disposer  di»  tqut  ea  favour 
de  1  un,  0  est  A  oauso  de  cela  que  Id  droit  dovient  6ventuc!  pour  les  autres,  depen- 
dant de  eet  ev^nement,  mais  s'il  n'en  dispose  pas  en  favour  des  uns  au  prejudice 
des  autres  enfants,  ils  rcstent  en  parts  ^gales  Idgataires  absolus  en  propri^t6  et 
en  usufruit. 

La  sccondo  question  d'insaiHissnbilit^  depend  de  la  solution  de  la  premiere. 
Si,o'est  uno  dettc  dQuiont  contract^o  par  I'ex^cuteur  en  vertu  du  testament  de 
la  mere,  la  condition  d'insaisissabilit^  nes'applique  plus ;  si  au  oontrairo,  oet  en- 
dossemeat  ou  oautionncmont  de  billot  n'e«t  pas  une  detto  autoris^e  par  la  disposi- 
tion du  testament,  la  clause  d'insaisiss^bilit^  des  bicns  de  la  testatriee  poUr  autres 
dettes  que  celles  de  sa  succession  s'applique.     La  cause  pr^sente  oertainemcnt 
des  difficult^s  a  r^soudrc,  mais  la  loi  me  parait  clairement  I'appliquer  dans  ud 
sens  contraire  au  jugemont. 

La   banque  dcvait  s'enqudrir  si  par  lo  testament,   HanioinLionais  ^tait 
autorisd  &  endosser  dcs  billets  pour  scs  fils  oird'autros,  s'il  ne  IMtiiit  pas,  la  Banque 
^  on  fuute,  ot-eHe  ne  peufr  sfr  pjuiftdre  do  sa  perte. 

II  me  parait  extraordinaire  et  dangereux  de  decider  qu'un  ex&uteur  testa- 
mentaire,  un  administrateur,  qui  n'esl  aprds  tout  qu'un  mandataire.puisse  engager 
les  biens  de  la  succession  par  des  endossemonts  de  billets,  ou  st  I'on  veut  par  un 
oautionnement.     L'endossour  n'ost  qu'une  caution.  "  Suppose  the  bill  to  have 
I'  been  accepted  ami  indorsed,  the  acceptor  is  the  principal,  all  others  are  sure- 
"  ties.. ....As  the  acceptor  is  the  principal  on  a  bill  of  exchange,  so  the  maker  is 

"  tke  t>rinoipal  on  a  note."  "Byles  on  bills.  No.  190,192. 

Pothior,Traitd  des  Donations  testamontnires,  chap.  5.  Des  ex^cuteure  testamen- 
taircs,  art.  2:  "Cctto  saisine  de  I'ex^uteur,  n'ost  pas  une  vraie  possession, 
"  l'ek6cuteur  est  constitu©  s^questre.  Executor  non  est  verus  possessor,  nisi  ut 
procurator  iantum." 

'      Demolombe,  vol.  22.  No.  5.  "  L'ex6oution  tcslamentaire  est  ^videmment  jin 
"  mandat ;  la  chose  parle  d'elle-mdme." 

No  6.  "  II  risulte  quo  I'oxAjution  testamentaire  est  soumise  aux  rd«les  da  man- 
dat....  "  "        ,    - 

Idem,  arts.  90  et  91.  Demolombe  disoute  au  long  le  pouvoir  donnd  A  I'ex^utenr 
par  le  testament,  de  disposer  meme  des  immeubles  et  de  partager  ou  choisir  le 
l^tai<|^rmi  oeux  qui  sont  notam4%  dans  le  testament,  et  il  se  proiionce  dans 
I'affirmative.  r  . 

Mais  pourraitK)n  dire  que  la  testatriee  aeonfer^  &son  ex&utenr  des  pou- 
Toirs  si  considerables  qu'il  est  assimiltf  A  an  Kgataire,  qn'il  peat  en  disposer      ' 
«omme  boa  lui  semblo?  II  faut  repousper  ioi  tout  espdce  de  dol,  U  n'y  en  a  aaoun 
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^LionHU  n  .1.  d,;  pluido.     On  suppose  toutes  lefl  parties  do  bonne  foi.     Or  pcut.on  adopter 
Th.^Moi.o..i   ui.e  concIuBion  contrairo  A  ce  qui  cnt  exprim<J  on  toutos  lettrcs  dann  lo  dit  teUta- 
niL>nt,  savoir  qu'ellc  no  donno  que  l.w  pouvoirs  d'odministrntion  H  son  niuri,  ct  clle 
lui  dc<fond  expreHs^ment  li  lui  et  a  sijs  le:,'atnires  d'on«a-cr  Ics  biens  quo  pour 
Ics  proproH  dettcs  do  la   tostatric^  ct  ^w«r  nulla  uutrc»  dettes.     Voici  la  clause 
sans  aucun  doute  ni  anibiouite :  "  Et  ma  volontd^  est  quo  nms  dits  biens  tant  en 
''  propridtd  qu'en  usufruit,  capitaux,  fruits  ct  rcvenus  tant  n.cubles  qu'in.mfu- 
"  bles  soieni  ct  rcstent  insai.si,sH,iblcf»,  et  no  puissciit  «tre  saisis,  vendns  ct  ddcidfds 
"  ou  I'un  ou  I'autrt-,  que  pour  Ics  dettes  proprcs  do  ma  succession,  o'est-i^  dini     '' 
''  C(.llos  aiixquclk»j'ai  on  j'aiirai  souscrit  oit  suis  ou  letai  partiv,  et  pour  millet      '< 
jj>  '*  auOct  deltes  /  "  . 

^      Je  ne  puis  pas  approuver  lo  ju^cnicnt  rendu  en  cctto  cause,  dircctomcnt  con- 

,  .    trairo   ji  cotte  disposition  tcstaniontairo  qui  est  parfaitcment  Id'^ale.  Je  oobcIus 

(Tone  ^  co^juc  Ic  jufjenJeiit  dc  la  Cour  Inloricure  soit  rcnvers<5,  efquo  Ics  oonclu- 

sions  dts  opposauts  ik  I'cfiet  de  lucttro  do  c6td  In  saisie  dcs  b'iens  de  oes  opposants 

Boient  accorddes.  ,,,  • 

CK088,  J.  (dUsethtim*)  :— The    Molsons    Bant  obtained  jud-jment   against 

>^     ,  tbo  maker  aud  the  endorser  of  certain  promissory  notes  drawn  by  E.  H.  Charles 

Lionais,  and  endorsed  by  Hardoin  Lionais,  in  bis  quality  of  exec'utoi-  to  the 

liiM  will  and  testiimi'nt  of  his^ deceased  wife,  Hehriette  Moreau,  niotiicr  of  said 

K.   ir.  Charles  Lionais,  the  amount  being  for  $8,963.83,  besides  interest  and 

On  the  25th  February,  18T9,  the  bank  sued  out  a  writ  of  exeoHtion,  and 
under  it  seized  certain  properties  pertainii^  to  tho  estate  of  Henriette 
Moreau.    "*  ^  I  ..  .^.-f-"^ 

J.  D.  E.  Lionais  and  othcts,  oliildren  of  the  marriage  of  Hardoin  Lionais 
,^  apd  llenrjptte  Moreau,     ^lade  an   onpositioJ  i  to   this  seizure,   clajmlng  tl^i'y 
prdpertiea  as  theirs  under   their  mother's  wjlf,    which,    besides    constituting 'g 
^  them  universal  legatees,  provided  that  the  properties  should  J^ince««i6ie  and vj 

^  insaisisaable,  aod  not  liable  for  any  debts  created  by  the  said  Hardoin  Lionais,  * 

nor  for  any  debts  whatsoever,  save  those  which  had  been  created  by  the  testa?  f 
trix  herself  under  her  own  signature.     They  therefore  concluded  f(^  the  nullify 
of  the  seizure.  1 '^     '    •*;  -.1  \ 

Tdis  opposition  was  contested  by  the  M<dlons  Bant,  which  ^htestation 
was  sustained,  and  the  opposition  dismissedj  by^  judgment  of  the'  Superior 
Court,rendered  on  the  13th  September,  1880i  The  opposants  have  instituted 
the  present  appeal.  *  * 

The  qtaestions  raised  are :  \      .  ■ 

/  1.  Whether  the  property  seized  belongs  t(   the  defendant,  Hardoin  Lionais 

hrmself,  or  to  the  opposants,  J.  D.  E.  Lionais  et  al,,  children   of  Hardoin 
/    '         Lionais  and  Henriette  Moreau,  deceased.  \ 

2.  Whether,  if  not  the  property  of  Hardoin  Lionai8\  ifcqan  be  affected  by 
endorsement  of  his,  in  bi&quality  of  exeoutoj-  un6n  promissory  notes,  drawn  by 
liL  H.  Charles  Lionais,  one  of  his  sons.  ■/ 
Tho  ^provisions  of  Henriette    Moreau's 
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Articles  3mc.-Je  donne  et  jo  l^guo  tou.  n>es  biens,  meublcs  ct  immoublcs 
proprcjctocqumH,  meubles  „,e«blant,  arpcnterie.  dettos  nctivo«.  cr^anccH,  actions' 
ou  parts  do  banqucs,  doniorseomptantH,  valours,  cddulcs  ct  obligationg  ct  toutos 
autros  choscs  giSruVnlcment  quclconqucs'quojo  delaisscrai  a  men  d^cd.  Sanson 
ncn  exceptor  „,  r<5sorver,  do  quclquc  nature  qu'lls  soiont,  ct  on  quelquo  lieu  et 
ondro.ts  qu  .1«  so  trouvont  dus  et  situd.,  aux  cnfants  issus  do  m.n  marinjro  „veo  le 
d.t  Ilardom  L.ona,.,  „,on  epoux.  et  on  cas  do  prddeces  d'aucun  d'cux, 
nux    enfauts    nds^ou   dcs  prC-dt^c^.ld.   en    Uuitin.o   mariage;   par  reprdLt:;. 

A  I'effet  de  quoi,  jo  les  institne  mes  Idgati.ires  nnivorsds  en  propridt^.et 
jouissanco,  sujct,  touU,fois,  aux  restrictions  ot  conditions  exprimeos  en  I'artiole 
Drao  ci-upr«^<). 

Article  4.--Et  pour  ex<5Quterm«rpi^^ent  testament  jo  nom mo  ct  ohoisis  le 
.  dit  Harden  Lionais,  mon  dp<,ux,  men  cxdcutour  tcstamentairo,  6s-mains  du- 
quel  jc  mo  dessfli^is  do  tous  n.es  biens,  lui  on  donnant  la  saisino  durant  ct  au 
dea  do  I  an  et  jour,  et  pendant  tout  le  temps  que  dureral'administration  do  mes 
d.ts  bicns,  sans  6trc  tenu  de  donner  un  cautioDDcmcnt,  ni  de  fairo  inventairo  ni 
memo  de  rendre  conipto. 

Article  5._Jonommo  mon  dit  4poux,  Hardoin  Lionais,  administratcur  do 
tous- mes  d.ts  bicns,  tant  en  propridtd  qu'en  usufruit,  avec  pouvoir  do  les 
vendrc,  c6dcr,  dcllangcr,  hypoUidquer,  aligner  ou  autroment  en  dispose,  goit 
oa^prqpridtd  sou  on  usufruit,  fruits  ot  rovenus,'  1  autorisant  A  fairo,  signer,  ct 
cxdcutcr  lorfs  bdlots,  chc\ques,  obligations,  re^Ss,  quittances  et  tous  autres  actes 
et  documents  roquis,  et  gd«dralement  A  fa  ire  tous  acUp  de  la  plus  enti5re 
auministrat.on,  sans  qu'iboit  besoin,  en  aucun  oas,  d'autoriaition  prdalublo  des 
tours  de  Justicerni  ^fL-Oonsentement  ni  de  I'intorvention  de  ntes  hdritiers  ou 
aucun  d  cult;'  ,* 

Et  pour  les  Bns  do  cette  administration,"  jo  veux   et'ent«nds  que  mon  dit 
Cpo^ux,  cVd.tcs  qualitds,  soit  revgtu  et  jc  le  revets  et  I'investis  dcs  fcg.ncs- droits 
pouvovs  et  autorisation  qui    luf  sont  conferds  dans    ot  par   la   proouratioiJ 
gdodraJe  quo  jc  lui  ai  accordeo  le  sept  de  juillct  mil  haitHjefiTcinquante-quatre 
par  acte  rc^u  dcvant  Mtre.  L.  A.  MoHW^u  et  son^sgifce,  notaires,  et  ce^'une 
mani^reauss.  parfaite  que  si  toutes  et  dfiacune   des  clauses  ihsdrdcs  dans  ma 
dito  procuration  formaient  partio  integrate  de  mon  prdscn't   testament;  mon 
desir  dtant  que,  sous  le  litre  d'administrateur  et  ex^cuteur  testamentaire    U 
continue  a  exerceretexerce  4  I'avcnir  et  aprds  ma  mort,  les  mSmea  droit^  et 
pouvoirs  qu'.l  a  en  vertu  do  ma  dite  procuration,  laqJielle  je  ratifie  et  confirme 
dans  tout  son  contenu,  ainsi   que  tous  les  actes,   transactions,   procedures,  et 
gdndralemont  tout  ce  qu'il  a  ddji  fait  et  cxdcutd  et  tout  oe  qu'il  fera  k  I'avcnir 
avant  et  aprAs  mon  ddcds,  en  vertu  de  cette  mgmo  procuration  et  en  vertu  dea 
prdsentes ;  voulant  que  toutes  ohoses  faites  et  accomplies  par  mon  dit  dpoux  is- 
^ites  quaht^s.  aient  lour  plein  et  entier  effet,  et  qu'elles  soient  suivies  et  exicu- 
tdes  scion  leur  fcrme  etteneur,  sans  division  ni  discu&sion.  .     , 

Et  subsidiairement,  je  ddsire  que  mon  dit  dpeiix,  ds-dites  qualitisr  aprAs  moa 
ddei^  fasse  la  disposition  et  le  partage  de  la  totalite  on  de  particle  mes  biens. 
tant:en  propri^td  qu'en  usufruit,  fruits  et  revcnus,  commo  il  le  jugera  oonvenable 
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UoiiAin  fltai.  ct  dans  Ic  tcinpR  qu'il  lui  plirattra  oppnrtun,  Ini  donnnnt  touto  lu  latitude' p<MM- 

ThH  MoiKons   \i\o  duns  ct  pour  rudnifniHlratiQn  do  mos  d^^  bicns  ct  lour  alidiiation  ct  difipoMi- 

'  tion,  ot  liiflflant  ontioroincnt  it.  na  discrdtiqn   la  maniuro  do   pctircr  ot  poroovoir, 

pluccr  ot  employer  les  fruits  ct  revcnus  ct  intdrfitH  provtdiant  de  mcH  ditn  bicns, 

.  ninsiquo  lea  ciipitauz  d'iccux,  ct  |o  soin  d^  pourvoir,  coiiimh!  il  entcndra^  au  Rri^- 

ticn,  ii  In  KubHistanco,  &  I'tSduoiition  ot  >\  lf6tabliHsicment  do  tousou  cbacun  dc  Dicfi 

cnfants,  et  lui  donnant  I'autoritd  ot  lo  pouvoir  do  I«$;;uor  ct  piirta^icr  iiics  ditH 

bicn^  ou  portion  d'iccux,  Rclon  oc  qu'il  iiigcrn  k  propon.  h  ct  cntrc  C4)ur  iiich  dits 

beriticrs  ou  auciin  d'«ux,  soit  piir  tustantcnt,  donutioi^ciitrovirrt  oil  a'utro  dispom- 

->     tion  tcfltamontniro  ou  autrcnicnt,  ii  sa  dis^rdtion  ;  ma  vi)|ont\6  dtant  que  nion  dit 

dpoux,  6s*qualit<5s,  no  soit  aucunomcnt  lid   dtins  hcr  opiSrutions  par  Ics  tenitcs 

dans  Icsquols  est  con^u  rurtiole  troisi^uio  ci^dosHus  dcrit,  Icquel  article  no  pout  ct 

DO  pourra,  on  aucun  can,  etro  intcrprCtd  ooninio  oonrdnint  un    droit   abs^olu 

d'hdidditd  on  favcur  d'aucun  do  mos   dits  li6ritiers,  mui.s  uniq^cment  un  droit 

€vcntuol  8)i|nt  dux  dispositinns  librcs  do  nion  dit  <$poux,  <Ss-qualife.<i. 

Ell  Hortc  quo  ij^cn  ditn  lidritiqrn  no  pourront,  on  toiit  dtut  do  chores,  ftr^tchclre 

qu'd,  CO  que  mnn  dit  6poux,  tVs-qu!)litdi,  dtScidera  de  Icur  ncoordcr  rcspcctivcniciit 

ou   a  aucun  d'cux,  si,  toutcfois,  il  jugo  u  propos  dc  Ic  fuirc,  dans  la  proportion 

qu'il  jugora  convciiablo,  ct'ti  repo(|uo qu'il  croira  la  iiicillcure,  ct  tk.  sa  diHcrtStion 

,.  8an8  quo  mos  dits  bdriticrs  ou  aucud  d'cux  no  puisscnt  jamuis  reclanicr  ct  fcvcnir 

centre  les  actes,  opiSrations  ct  dispoflitionn  do  mon  dit  dpoux,  ^s-qualit($,  qu^.je 

,  lii.ssc  entiorcmont  libro  sous  tous  rapports.  ,.^4».  < 

>.  £t  nia  volontd  est  quo  raos  ditsbions  tant  en  propridtc  qu'en  usufniit,  cnpi. 

tuux,  fruits  et  rcvoous,  tant  mcublos  qu'iuimcubles,    soiont  ct  rcstent  insaisiH- 

'         '  sables;  et  nc  piilssent  §tro  saisis,  liindus  et  d6:retos  ou  I'un  ou  I'uutrc,  quo  pour 

,     <       les  dettcs  paopres  de  ma  succession,  c'est-&-dire ,  cellos  auxqucllcs  j'ai  ou  aura 

souscrit  ou  suis  ou  serai  partic,  et  pour  nulles  autres  dettf.s. 

Oette  administration  et  execution,  mon  dit  epoux  les  conscrvera  sn  vie  duranto> 
sansStre  tonu  dh  donncr  <$!|^ion  ni  da  rendre  auoun  compte  do  sa  gestion  et  de 
ses  operations,  ce  dont  jo  Ie~  dispense  eriti^rement  tant  envers  mcs  Iidriticrs  ou 
aucun  d'euz  qu'envers  toutes  autres  pcrsonne^uo  oe  soit,  lesquollcs  ne  pour- 
ront auounement  le  troubler  ou  I'inquidter  &  oet  dgard." 

The  power  of  attorney  montiobed  in  the  will  was  not  produced  ;  its  terms 
cannot  be  referred  to,  to  diminish  or  an^ept  Hardoin  Lionais'  authority.  If  any 
inference  can  be  drawn  from  the  rererence  to  it,  it  Would  be  to  the  effect  tliat  the 
authority  in  either  case  granted  was  administrative  only,  more  particularly  that  it 
did  not  extend  to  binding  the  constituent  as  a  security  for  others,  unless  that  power 
were  given  in  express  terms.  i  r   ~ 

'  Under  our  system  an  executor  is  not  a  representative  of  the  deceased,  his 
authority  is  mandatory  from  the  express  powers  given  by  the  will,  and  the  limit- 
ed saisine  given  by  the  law,  Which  latter  is  not  in  question. 
'     The  ^wers  given  by  ISt^ame  Lionais'  will  are  certainly  of  very  great  lati- 
tude, bat  still  they  a^  no  other  thari'tbose  of  administration. 

There  is  no  right/of  property  whatever,  for  his  own  separate  or  individuaf 
use,  conveyed  to  I^ardoin  Lionais. 
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«.i!  itr?    '     ^^^  the  represenUtiveB  of  the  tostotrix^  i«  treated  in  the  Mo„a..«.i. 
»Mt  hbcrul  ap.r.t,  and  hi.  fault,  of  «dn.iniMration  .tfe  to  be  vi«Uod  with  no   ThX'i«.«. 
penalticB  but  there  is  nothing  to  warrant  his  creditors  in  preteiidinir  lo  hold  any       "    " 
port  of  the  trust  proper  as  their  pledge.  o         ,         / 

Ab  executor  and  administrator  Hardoin  Lionais  may  sell,  hyV^ecate,  and 
reinvest,  but  when  he  docs  so,  it  is  not  for  himself  but  for  the  children,  legatees. 
«e  IS  aufhoriicd  to-  make,  sign  and  execute  all  bilk,  ohcqucs,  obligations, 
receipts,  quittances,  and  all  other  acts  and  docilmonts  required,  and  generally 
to  make  all  acts  of  the  most  ample  administration  ;  but  the  act.  hor^  itidioated  are 
those  required  lor  carrying  out  his  administrative  functions,  ajd  would  not 
extend  to  endorsing  a  |,romi».8dry  note  for  the  accomipodation,  and,  to  secure  the 
debt  of  another  due  to  that  other's  creditor;  there  is  in  fact  no  power  whatever' 
to  endorse  given  by  tlu>  will.  The  powers  here  given  are  extensive,  but  are  stiU 
those  of  administration.  V 

He  may  employ  the  funds  and  revenues,' and  even  tJic  capital  of  the^trust 
estate,  in  the  cure,  Bubwstence,  education  and  establishment  of  the  children,  as 
be  sees  fit,  but  this  was  n  fower  that  would  need  to  be  expressly  exercised  :  ite 
exercise  could  not  be  inferred  from  the  mere  endorsement  ofa  note  for  acoommo- 
^tion  of  one  of  the^sons,  neither  was  it  contemplated  that  money  should  be 
borrowed  for  such  a  purpose,  nor  the  real  estate  thus  indirectly  uflFeoted,  and 
many  case  it  should  appear  by  the  transaction  itself  \hat  such  a  power  was 
being  exercised,  to  make  it  valid. 

There  is  no  power  given  by  the  will  te  authorize  the  executor  to  become 
security  for  the  debt  of  another,  nor  to  sign  notes,  save  for  administrative  pur- 
poses, nor  for  any  purpose  to  endorse  notes.  The  accommodation  or  giving 
security  o>  promissory  notes  is  beyond  any  of  the  powers  conferred,  ind  an 
regards  the  establishment  of  any  of  the  children,  it  should  appear  by  the  act 
Itself  of  establishment  that  money  or  value  was  taken  from  the  estate  and  applied 
to  this  purpose,  in  ordc;  td  justify  it  as  a  charge.  ^         '        \, 

He  is  dispensed..,with  making  an  inventory  or  rendering  an  account. 
'  She  meaning  of  this  in  law  is  understood,  although  authors  have  differed  as 
to  the  effect  of  it,  yet  no  inference  can  be  drawn  from  such  dispensation  that  the 
property  in  such  case  reste  with  the  executor  himself.  See  C.  C.  Art.  916  and 
921 ;  Bicard,  Donations,  part  2,nd,  cap.  2;  Glose  7,  p.  411,  No.  86  et  seq  :  2 
Delvincourt,  Cours  de  Com.,  p.  375  of  notes.  Note  3  :  «  Mais  la  dispense  de 
faire  inventeire  n'emporterait  pas  celle  de  rendre  oompte.  Lo  testateur  pourmifc- 
ll|e  dispenser  ^galement  de  cette  dernidre  obligation  ?  Qui,  dans  les  cas  qui 
Tiennent  d'fitre  rapport^s.  Mais  cette  dispense  a  son  tour  n'emporterait  pas 
celle  de  payer  le  reliquat.  Seulcment  I'on  serait  tenu  de  s'cn  rapporter  k  sa 
oonne  foi." 

It  is  urged  that  the  power,  in  this  instanoe,  given  to  the  executor,  w  so  exten- 
sive, and  the  interest  of  the  ohildren  being  declared  to  be  only  eventual,  the 
property  itself  really  vests  in  Hardoin  Lionais,  the  executor,  as  the  actual 
present  proprietor  thereof,  and  not  in  the  children  until  it  is  passed  to  them  by 
the  executor.  True,  the  executor  is  not  responsible  for  wa^te  or  diminution  of 
4he  substance  of  the  estate,  and  he  may  hypothecate  and  even  alienate  it  for  the 
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lJon«i»..t  «i.  purpoHc  of  Ills  aaniinifltration.     He  may  oImo  dintributo  it  according  to  hid  will 

^Bwlil'"'"*  Itf*""? '''"  ''*■'"  "^  *^'''  "''*''  "'  ""'""K  '•'«»«  of  •''<■'»  lio-prefcrH,  but  tliiu  (iimin- 
iihcd  rooponBibilily  Ih  towards  lliose  bciro  ;  tJioy  alone  dan  call  him  to  iiccount  for 
a  contravention  or  miHaiiplicniion  of  thia  power,  no  othon  have  a  right  to 
interfere^ 

Tlicj,'rantini?of  a  power  to  appoint  or  dintributo  among  heirs  or  Icgntcon  ia 
well  known  to  the  Enjiiinh  law.  AilliouKh  of  not  so  comn.on  oocurrcmw  in 
^  practice  here,  I  think  it  h  fully  nanciioned  by  our  Iiiw.  Ilitard,  Trait<$  dea  Dona- 
tions, preniioro  partie,  cap.  3,  sec.  12,  p.  132,  No.  671  :  "  Au  oas  (|uo  I'^Jloction 
"<|ui  est  laispiJe'pnr  le  tcstuteur,  a  un  tiers  ou  t\  I'lidritier  'institutj  no  re^ardc 
"  point  la  Hubstanco  du  lejjR,  (|ui  est  certain  ct  fait  au  profit  do  (|uclqu'un  ;  ftiais 
^  "  Bculemcnt  lo  choiz  do  la  pcrNonne  entro  un*ccrtain  nombre,  ou  dc  la  chone 

<*  "  entre/  plusiours  clioscs  (|ui  sont  desigficos,  ou  du  tenipH,  ct  pour  lors  lo  lei's  est 

"valablc."       •  ' 

SeeSirey,  18C0,  Partio  2nd,  p.  475,  ArrCt  Poirot  c.  Moonot;  Sirey  186,  part 
/  2,  p.  132,  ArrCt  Jean  Pierre  e.  Porto.  '  t 

It  is  beyond  a  doubt,  and  not  disputed,  that  the  immovaWes  soiled  wore  the 
property  of  the  deceased  Honriettc  Moreau,  and  when  seiied  formed  part  of  her 
estate,  hut  it  was  contended  that  her  estate  was  bound  by  the  executor's  en- 
dorten.ent.  For  the  reasons  above  given  I  think  this  contestation  cannot  be 
supported. 

There  remains  the  further  reason  that  those  properties,  as  part  of  the'  cstat*, 
wire  bylhe  te8U|trix'8  will  declared  tnccanihle  and  tnsnmssable. 
'  ^  Thase,!  thi^,  are  rjWictions  which  tie  law  reeo<;nize8  and  will  sustain.  C. 
C.  Art.  Qja.  Although  TKjf^  motive  of  the  proliibition  to  alienate  be  not  express-- 
ed,  and  it  be  fiot  declared  under  pain  of  nyllily  or  some  other  penalty,  the  in-  , 
tention  of  the  party  disposing  suflSees  to  give  it  effect,  unices  the  expressions  ore 
evidently  within  the  limits,  of  mere  advice.  €.  P..C.,  Art.  558.  The'follow- 
ing  are  also  exempt  from  seizure  : 

3.  "  Sums  of  money  or  objec^  givep  or  bequeathed  ujwn  the  condition  of  their 
being  exempt  from  seizure."  t.  P.  G.  Art.  632.  "Nj-seizurc  can  be  made  of 
immovubles,  declared  by  the  donor  or  testator  thereofj  or  by  law,  to  be  exemljt 
from  seizure."  r 

I  think  there  is  error  in  the  judgment  that  dismi!?sed  the'opposition.  I  would 
reverse  the  judgment  and  maintain  the  opposition. 

Ramsay,  J.:— This  case  tnrns  ciitircly  on  the  interpretation  of  the  will  of  the 
late  Mme.  Lionais.  By  the  3rd  article  of  this  will  the  testatrix  bequeaths  the 
whole  of  her  property  to  her  children  born  of  her  marriage  with  Hardoin  Lionais. 
.,  '    Article  3  terminates  with  this  restriction  :  "  a  Peffet  de  quoije  let  institue  met 
J^gataires  umveriteh  en  proprim  et  jouissance,  sujet  toute/ois  aux  rettrictiont. ^ 
et  conditions  exprimiea  en  Varticle  5me  ci-aprit."  ^.  -r-  X'^ 

By  art.  4  she  constituted  her  husband  her  testamentary  executor,  extejt^et  the 
taitine  beyond  the  year  and  day,  "pendant  tout  le  temps  que  duHrafadminit- 
(ration  de  mes  dits  biens  sans  itre  tenu  de  donner  un  cffutiomement  ni  de/aire 
inventaire,  ni  meme  de  rendre  compte."  ^  -^ 

,  Next  comes  article  5,  to  which  article  3  is  expressly  subordinated,  and  from. 


-ji-^^i-a'sg^j^^^^vg^^Su^-  ^--i*-*- 


COURT  OP  qUEBNS  BENCH,  1882. 


279 


thw  art  B  wo  lenrn  what  Mrao.  LionaU  und«n.tood  by  "  administration."  "  Art.  Mo„»u.i  i 
flD.c      Je  nomnio  mon  dit  rfpou,,  lUrdoi.,  Li„nai«,  adminintratour  do  tou«  mb.   Th/w^lbo,- 
dit.  BicnM  tant  on  proprid.^  qu'on  usufruit,  .vm  pouvoir  de  lea  vondre,  cAdor,        ^f"^' 
«chanKor,  hypo«h<5quer,  alienor  ou  autrcmont  on  di-poaor,  aoit  on  propiidUJ  aoit 
«D  uHuiruit,  IVuila  et  revenue,  l'n.it..riMnt  H  fairo  aignor  et  oxiicutor  toun  billot., 
chdquca,  obllg<.ti*«h^  rcv-iH,  quittdnooa  «t  tou«  autros  note,  ct  doouiuonts  requia. 
et  gdn«Jn.ron.e„t  A  fuire  to,,,  ootea  do  la  plu,  o„,iAro  adminiatratioo,  aana  qu'il 
aoit  boaoin,  en  nucuil  on^  d'nutoriHntion  pr<«.iloblo  dca  Coura  do  Juatioo  ni  du 
ooimcntcniont  ni  do  rintorvontion  do  tnoa  hdritiora  ou  aucun  d'oux  " 

Thcn.con,ca  «„  indic.tion  of  pow-ra,  prob«bly  proator,  if  that  bo  poaaible,  but  '    *    ' 

ijlnoh  arc  not  proved,  and  tl.cn  the  will  po^a  «b  :  "  Et  aubaidiairoment,  \t 
ddsiro  qoo  n.on  dit  dpoux,  i-dit.a  qunlitda,  nprfin  n.on  ddcda.  fa«,o  la  di«K)ai, 
tion  ct  lo  partake  do  1«  f.talitd  ou  do  pnrlio  do  n.es  bicna,  tant  «n  propridt* 
qu  en  usufru.t,  f^}iet^cvcpj^om»„^  il  lo  jugera  convcnnblo,  et  dana  le  tempa 
|qu.l  lu,  pnroitra  opportun,  lui  donnantl^la  latitude  po«siblo  dana  ot  pour 
I  adminiHtration  de  «,e«  dita  bicns  ot  l«^r  alidnntion  ot  disposition,   et  laiaaant 

«nti6rcn.cnt  A  Ha  discrd.inn  la  nmnidro^e  rctircr  et  percovoir,  placor  et  employer        i 

lea  fruits  et  rovcnus  et  intdrets  prove/ant  do  mei  dita  biens,  ainai  quo  lea  oapi- 
taux  d  iccux,  et  le  aoin  do  pourvofr,  fommo  il  ontendra  au  soution,  A  la  aubaia- 
tonce,  a  I'dducation  ct  4  I'dtabli^aeme^t  do  tous  ou  auoun  do  mea  onfunta,  et  lui 
donnant  I'autoritd  ot  le  pouvoir  de  lojjucr  ot  partagor  mo  a  dlte  biena  ou  portiont 
d  iceux,  scion  co  qu'il  j„gera  A  propo^^  ik  ot  cntre  toua  m  oa  dita  hdritiera  ou  aucun 
deux,  »ioit  par  testament,  donation  e^trevifs  ou  autre  disposition  tostamenUire 
ou  autroment,  4  sa  discretion  ;  ma  tolontd  6tant  que  mon  dit  dpoux  ds-qualitda 
ne  sou  nucuncment  lid  dans  sea  opdrations  et  disnositions  par  lea  tormea  dana 
lesquols  est  con9u  r«rtiole  troisidine  ci-dosaus  dcrit,  lequel  article  ne  pout  et  ne 
pourra,  en  auoun  cas,  Otrc  interprfifd  commo  confernnt  un  droit  absolu  d'hdrdditd 
«n  favour  d'aucun  do  mea  dits  lidriticrs,  maia  uniquement  ud  droit  dventuel 
aujct  auz  dispositions  librea  de  mon  dit  ^poux  ds-qualitds. 

f "  "o"®  q»o  ™e«  dits  hdi-itiers  ne  pourront,  en  tout  dtat  de  ohoscs,' prdtendre 
^  <iu1l  00  quo  mon  dit  6poux.  ds-qualitds^^Addra  de  leur  aA,rder  respectivement 
I  ou  A  aucun  d'eux,  si,  toutefoia,  il  jugo  i  propos  de  le  fairejpana  la   proportion 

qu  il  jugcra  convenable,  et  A  I'dpoquo  qu'il  croira  la  meilleurc;  et  ^  sa  diaord- 
t.on,  sans  que  n.ea  dits  lidritiers,  ou  aucun  d'eux  no  puissent  jamais  rdclamer  et 
rovenir  contre  Ics  actea,  opdrations  ct  dispositions  de  mon  dit  dpoux  ds-qualitAs 
<|ue  jo  laisseentiirementlibro  sous  tons  rapports.  ' 

Et  ma  volontd  est  quo  mes  dits  biens,  taut  en  propridtd  qu'en  usufruit 
oapitaux,  fruits  et  revenus,  tant  nioubles  qu'immoubles,  soicnt  ot  restent  insaisis! 
«ftble8,  et  no  puissent  6tre  saisis,  vendua  et  ddcrdtds  ou  I'un  ou  I'autre,  quo  pour 
les  dattes  propres  de  ma  succession,  c'est-i-dire :  cellos  auxquelles  j'ai'ou  aurai 
«0U8Crit  ou  suis  ou  serai  partie,  et  pour  nulles  autrea  dettes, 

Cette  administration  et  exdoution,  mon  dit  dpoux  les  conserveru  sa  vie  durante,    - 
aans  8tre  tenu  de  donner  caution  ni  de  rondre  auoun  compto  do  sa  "gestion  et  de' 
ffus  opdrations,  oe  dont  je  le  dispense  entiArement  tant  envers  mes  hdritiers  pu 
aucun  d'eux  q*'en vera  toutes  autres  peraonnes  que  oe  soit,  lesquels  o»  lesquelles 
«o  pourront  aucuDement  le  trembler  ou  i'iuquidter  A  oet  dgard. 
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^''*"*jf<i**  *''  ^'*'  "^  ^*'  ^'^  "»l*(lie  de  mon  dit  4poui,  durant  n  dilt  genUon,  ou  d'iropo*- 
Ti»«M"i«>M  iibllit^  pour  une  oauao  ou  une  outre,  d'cieroor  mm  fonotiona  Mndont  auoun  lap* 
do  teinpa,  N  pouru  iiotnmer  et  ohoiKir  uno  ou  den  pcrannnea  oonip^tontoa  pour  le 
reniplaoor  ou  lui  aucctfder,  on  tout  ou  partio,  dana  I'oxoroioe  do  as  ohorKO.  Et 
Mtto  OU  oca  peraonnca  auroat  lea  druita  et  pouvoira  qu'il  pluira  4  mon  dit  tfpoux, 
6a-quiiUt4a,  lui  ou  leur  acoordcr  reapcctivcmeot,  avco  oi|  anna  rcatrictiona,  ik  aa 
ToloDtd,  en  ae  rdxorvant,  a'il  lo  jugo  ik  propon,  iu  dircotion,  doa  offnirca  et  lu  oon- 
trCIo  de  loura  ootea,  on  toi*t  ou  partie,  ou  oonourroiiinient  avoo  octteou  auouno  do 
cea  poraonnoa,  avco  pouvnir  do  la  ou  lea  r<$voquor  ot  d'en  aubatituer  d'autrea  k 
.  lour  plaoo,  ikjjj^  volontd." 

Under  thla  will  Mr.  Lionain,  in  hia  oopooity  of  eiouutor  and  adminiatrator, 
endoraed  notea  for  one  of  tho  ao-oallcd  lioira  to  auiHt  him  in  hia  businesa.  Tlieae 
Dotca  not  being  paid  nt  maturity  tho  Bunk  obtained  judgment,  ond  aciied  the 
property  of  the  eatiite  of  Mnie.  Lionaia  in  oicoution.  Tho  other  ohildrerf 
oppoaed  tho  aalo,  on  the  ground  that  tho  property  -woa  inaaiaiaaabU,  eioopt  for  the 
debts  of  the  suoocaaion. 

^  Th«  r|Bpondont  haa  railed  a  quoation  aa  to  the  offcet  of  thia  will.  Uia  argu- 
ment atoottnts  to  thia,  that  it  ia  roally  a  bcqucat  to  Mr.  Lionaia,  with  a  euggca- 
tiqti  that  ho  should  givo'ao  much  of  the  property  when  and  aa  he  likea  to  one,  all 
0^  any  of  the  children  or  their  descendanta.  An  tho  will  puta  it,  "  uniquement 
vn  droit  iventuel  sujet  aux  dispoaitiona  librea  de  mon  dit  fpoux,  iiqualitia." 
It  is  anneoeaaary,  I  think,  for  the  Court  on  thia  ocoaaion  to  go  ao  far.  Tho 
learned  judge  in  the  Court  below  aeema  to  me  to  have  put  the  deoiaibn  on  a 
perfectly  aufficient  ground.  Whatever  may  be  the  general  effect  of  (he  will,  it 
is  perfectly  evident  that  the  endoraation  of  the  notes  in  question  was  an  aid  to  one 
of  those  indicated  as  heirs  in  the  will,  which  Mr.  Liouais  was  authorised  by  the 
will  to  give,  and  which,  therefore,  is  a  debt  of  the  succession.  It  is  idle  to  try  to 
•  make  a  distinction  between  the  power  to  give  money  or  goods  and*  tho  power  to 

eaufidnner.  By  the  will  he  has  expressly  tho  power  to  execute  notes  l;o  carry 
It  the  object  of  the  will.  Can  any  one,  conversant  with  the  principles  of  tho 
bivil  law,  be  found  to  say  that  if  one  be  authorixtii  to  give  out  and  out,  he  is  not 
authorized  to  give  under  a  condition,  "  non  debet\ui  plua  licet,  quod  miniu  at 
non  licet  ;y  §  60,  17,  1.  21.  "  Minm  eat  actionem  habere  qaam  rem"  §  50,  17, 
1.204. 

I  am  to  confirm.  \ 


Doutre  de  Jo$eph,  for  appellants.    • 
/^  '  Strachan  Bethune,  Q.  €.,  Counsel. 

Barnard  dt  Beauchamp,  for  respondent. 

;         (8.B.) 


Judgment  of.S.  C.  confirmed. 
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COUR  DU  BANC  DE  LA. RRINB,  1872. 

JIUNTRKAL,  18  IfiRS  18Ta. 

Coram  Oa«ow,  J.,  Drummono,  J.,  BAroL»y,  J.,  ^6nK■,  J.     'y 

No.  «|V 
LA  SOOlfiTfi  PEHMANENTB  DB  OONSTRdOTION  DO  DIHTRIOT  DE  MONTRltAL 
,  Untimfy  in  C(Hir  dt  prtmiiri  inttantii), 

.  Apmlantij 

DAME  UONiqUG  LAURIN 
/  (,^t>p*l<ttHt  in  Cour  di  pr§miin  inmme0), 

ImtimIw. 

JuoB:-fQu«  l'«rtlfll«  30M  du  Code  Ctvll,  dl^IlnraDt  qua  •'  Juiqu'4  m  que  IViirXirlatrement  du  drol^ 

d«  lavquCraur  alt  lieu,  I'uiirrgUtrpnwnt  d«  loule  em«lon,  tr«iiiporl,  hy^illittqun  ou  droit 

•*        A*\  pur  lul  eonieiill  aflbcUnt  rimmvublu  em  Mm  ellkt,"  dolt  Mre  appliquA  aux  mIci  ant«- 

rleun  ut  Code,  et  que  oe  n'eet  pM  doDucr  un  eAii  r^troaetlf  au  sode  da  i'appliquer  aloil. 

L'Appolanto  cxposait  oomme  auit  les  faitii  etaen  pretention! : — ''      ' 
Lo  diSbat  ontro  les  parties,  toutc«  deux  crinnoiircs  de  JoMph  Maurice,  devcnu 
inaolvable  et  en  foillite,  a  d'abord  origind-  dovant  lo  ojiidio  offioiel,  James  Tyre, 
qui  avoit  oolioqu^  i'appolante  de  pr^rijrence  H  rintimtfe.       / 

Do  14,  un  appel  par  cette  dernidre  A  la'Cour  Supdrieuro,  &  Montreal,  qui,  aoua 
la  gr^aidence  de  I'Honorable  Juge  Berthelot,  rendit  le  jugcmont  auivant,  lo  31 
ddccmbre  1870. 

"  La  Cour  aftia  avoir  entendu  les  parties  par  lours  avooata  respeotiik  sur  U 
"  requfllo  en  appcl  de  la  dite  Dame  Monique  Laurin,  oonire  le  jugement  rendu 
"par  le  dit  sjrndic^Io  vingt-sopti^mo  jour  d'ootobre  dernier,  examine  le  dossier 
"et  le  dit  jugement  du  27  ootobro  dernier,  et  en  avoir  d^lib^rd,  acoorde  la  con- 
"  elusion  de  la  dite  requSte  de  la  dite  Dame  Monique  Murin,  et  casse  et  infirme 
"  le  (Jit  jugement  du  27  octobre  dernier,  rendu  par  le  dit  syndic,  et  maintiont  la 
,"  contestation  de  la  feuille  de  dividende  du  syndic,  faite  par  la  dite  Dame  Mo- 
"  nique  Laarin,  et  ordonne  au  dit  syndic  de  proetfder  a  uniMj^el  j>rdi%  de  dis- 
"tribtttion,  colloquant  la  dite  Dame  Monique  Xaurin,  poiHHr^ance  et  r^ola- 
"  mation  oontre  le  dit  i^'soJvable,  et  oe  par  pr^f^renoe^  la  Miration  de.{a  dit» 
"  Soci^t^  Permanente*  do  Construetion,  avec  tous  d^pens  tant  en  Cour  de  Ban-  • 
"  qaeroute  que  sur  la  pr^sente  requdte,  dont  distribution  est  accord^  4  Messieurs 
"  Doutt-e,  Doutre  et  Doutre,  avocats  de  la  dite  requ^rante." 

Ce  jugement  n'^tant  pas  motiv^,  il  faut  oberoher  la  clef  de  la  difficult^  diin» 
lo  d^ision  longuementmotiv^e,  rendue  par  le  syndio  offioiel,  le  27  ootobte  1870, 
dans  les  termes  suivants : 

"  I,  James  Tyre,  official  assignee,  of  the  City  and  District  of  Montreal,  the 
"  asslgnejein  this  flatter,  having  heard  the  parties  by  their  counsel  respectively, 
"seen  their  deolaration  tl||t  they  have  bo  oral  testimony  to  adduce,  having^ 
"slao  examined  the  doeumenta  and  pleadings  fyled  before  me,  and  having  care- 
"fHUy  deliberated: 
"  ConrideriDg  that  the  deed  of  sole  made  by  the  late  Francois  QuenneTilIe,  t» 


^^.v:-ri'm?'t]tfl^wnm 
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>,i:J!::,I'i*,i.     '^*  'n«'lv«nt,  before  L«oavali«r  .n<l  CoIUkuc,  „„Urio.  public,  WM,iailnl# 

d»*iM.V;i;.,'X  "  •'"' '■^'"^  '•''3'  "«"  N..ven.b«r.  IH.IO,  „„d  „^i«„,«|  ,ho  28.h  d.y  «f  Jun^r  1867  • 

ll«.W         "(,o„«dorinK   that  tho   d«o,|   t.)  tb«  mI.I  Huil.linK  H.Kji..ty  by  tim  i„«,l«at' 

U«Ui,       "grautinK  tii«riK«gt,  waa  ei..cui«d  tlio  lAcb  day  »f  Ju„o,  IH«7,  ond  w<ui  r«^U.fcr«.i 

"tlid  lilJili  dny  of  June,  1H67,  Mwing  tlio  llwirtriir'n  oflrtifloau.  oiud»  and  fylod 

"  hi  tl.in  niolUifi  touohiiiK  Ht«  «'nroKiHtrHti«n  ftf  iiucb  cIuiium; 

•'(;.MiiidorinK  that  tho  raid  M.miquo  Laurin  holh   now  (wndinR  b<.for«  tho 
"8u,^«r  Court  for  tha  Dixtrioi  of  Moiiiro^l  un  action  Ut  ,^t  amd.,  itriid  docd  ' 
■     "  of  N..I0  afor«Hai,^:^iid  to  r.covor  buck  lh«  pro|K)r«y  m,  aold  to  tho  iiiMolvont,  and 
"  eh.it  Mho  ouniKit  oliiim  to  bo  proprioK.r  and  to  bo  hyp<ithocary  creditor  at  ono 
"  Olid  thu  Ruiil  tiiao ;  .  "  ' 

^^  ••  ()oiii.idt!rinK  ihut  tho  article  nutiibor  2098  of  tlio  i.'odo  of  thlti  I'rovino', 
'I  d.H»  not  apply  to  thiM  Mmlicr,  inamnuoh  a»  tho  vendor  dtd  not  WKi»tOr  within , 
"  llic  dulny  fixed  by  luw,  »o  lu  to  ooiworvo  privilege  uh  aguiiiHt-hypothetiary  cre- 
*'  diton.,  and  c<mMdoring  xnid  dM  of  milu  wuh  niadu  long  before  tho  puH^ng  of 
"  Hiiid  Codo,4ind  thut  by  the  law  anterior  to  the  miid  <Jode,  tliu  unpaid  Vendor' 
"  hml  not  any  privilogo  or  prfleronoo  over  or  before  tlw  hypollwoary  creditor 
*'  duly  regiHtorod  belore  tho  re;;iNtrution  of  any  deed  of  Rule  : 

"  Conxidcring  that  u  term  of  paymortt  wua  given  tho  inxolvent  by  anid  late 
<'  Fronyois  Quonnevillc,  and  th;it  neither  he  nor  hia  widow  hud  nor'  hiiHJm  in  re  " 
"or  right  in  the  property,  and  that  by  want  of  rogistrutjon  of  iiled  of  aalo 
"  before  the  2Hth  day  of  Juno,  1867,  the  mid  D«nie  Monique  Luurin  huth  not  . 
*'  privilege  oV  priority  before  auid  Building  Socibty  ;  t         ■    ' 

"  I)o  adjud^'.',  award  and  declare  that  the  oontoMtation  made  and  fylod  in  Ihia 
"  matter  by  sayl  Dumo  Monique  Laurin  to  and  of  the  dividend  sheet  made  jind 
*'  prcparpd  in  this  matter  of  nioneyn,  proceeds  of  the  sale  of  the  immoveable 
"prop<>rty  of  the  insolvent,  wax  and  is  unfounded,  ajid  that  |ho  same  Nhould  be  so 
"  dicliirod,  do  maintain  sai.l  dividend  sheet  and  the  distribution  therein  made, 
"  and  do  dismiss  said  contestation,  with  oosU  against  suid  Dume  Kloniquo  Lau- 


'  rin.' 


Cctto  ddci.iion  du  Syndic  tranche  duns  lo  vif  du  litigo  en  ddolarant  quo  Tap- 
pclaiito,  dont  le  titre  de  crd.uiee  en  date  du  15  juiu  1867,  fut  cnregistr6  le  26  du 
meme  mois,  doit  primer  le  tiifo  de  baillcur  dtffonds  do  l'liitim<5o  en  date  du  21 
novenibro  1860,  enregistrd  lo  28  juio  1867,  dom  jours  apri^s,  reuregistrement 
effeotu6  par  ruppclanie.  '%i 

Lo  vendeur  dont  le  titro  est  ant^rieur  H  notro  Code  perd  lo  rang  de  son  hypo- 
thdque  priviMgi|«o,  ik  d6fuut  d'enregistrement  dunsle^  30  jours,  i\  I'dgard  do  tout 
ort'uncier  posterieur  rdgulidremont  insorit'avuut  lui."'(S.%lB.  C.  cb.  37,  sect 

Au  dire  do  I'intim^e,  renregistrement  do  la  cr^ance  de  rappclanto  est  n'ul  ct 
ne  peut  lui  scrvir,  paroe  que  la  loi  aotucllo  exige  que  le  propiridtuiro  ait  fait  enrt^ 
gistrer  d^uliord  lo  titro  d'acquisition  de  rimmouble  qu'il  vent  hypothcijuor.  Do 
luit,  rintimee  repose  toutes  ses  prdtentions  sur  cotto  scule  phrase,  do  irhk  qouvoau, 
<{m  termine  I'articlo  2098  du  Coda  Civil  du  Ba»-Cunada  ot  qui  se  lit  ainsi : 
"  Jusqu'i  CO  que  renregistremeat  du  droit  de  I'aoqu^reur  ait  libu,  I'enregistro- 
"  ment  de  toute  cession,  transport,  hypotbdque  oa  droit  r^l  par  lui  opnsenti 
'<  affaotant  rimiveublo,  est  BttDS  effet." 


N 
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UJ^ritinf^n'u  JAomIi  m  lltetmtioa  dt  iMpNlifcr  tt  fnftUfln  tatiikur    i*  n^ttn 
•a  Code  diidnil^qu'll  ifaii  d«  dj«ipn*i>r  d«>  n  eV>w  4  ••  ^ulw,  »pit  on1«  n^idaiit  ^""'.uu"}*** 
wU  on.  l1,iypoil.<«<|uiint,  unit  en  l'ali<tiiaiit  do  «iutlt|iui  iAairi6r«  quo  ot  aolt.     I>|re  '""ionirtii'** 
lo  oontrniro  ;  protondre  quo  In  IjSkIi'K''*"'  '"'uvclli!  «  «-ni(!iidu  ttnirfer  do  llull(t<i 
toua  Im  cnnlrntf  Mffrotant  la  iimpri^l^  iiiiniolilii^rn  i|ui  Mroit nt  \m»t(n  i  ravrnir 
par  oolul  dont  l«  liira  d'ocquinliion  n'ournit  jaiiiHi*  iU  enrrKiairiS,  aoruit  a«ulrnlV 

.  lo  prinot|M!  do  la  r^trimctiviM  do  la  loi.  Aitmi  'dana  la  ft..Vo  dp  riiitin.rfo,  W 
iUilli'diiiit  I'ucto  d'lioliiit  ft'ujuit  paa  tfiC  nironi(,irt<,  pouvbit  btfii  autn-roia  viiijjro 
«u  hjriK)th<$<jui>r  riiuitjoublo  ort  (jucaiiMn,  Diaia  il  no  p«)urralt  plua  lo  ftfirc  dipuia 

•  Jo  lornoftt  l««lrt.  .. 

I'our  on  Vfiiir  IV  ootto  oonoliwion,  il  fnudrnit  violer  l«  IcUo  nf(>nio  t|e  I'liMicIo 
21tia  de  notro  Oodo  qui  d^olaj-e  quo  Un  di^'ponllioKi*  houvolloa  qu'il  orio  ii'uuroni 
paa  un  offot  rrftroiiotlf.  '         „ ,  /      ' 

II  out  n/iii  quo  I'inlim^fl  aomicnt  qu'il  n'y  a  ici  aucun^  vloliitionVu  prin'cip* 
do  la  non  rtrtrouotivitd  doni  loi,  vtt  qmr  lo^Jafo  do  I'uoto  d'obiination  conwnH 
pur  Jo  fuilli  a  l'upp»'lant  oat  poMirieun-  au  Ctodo  liiOnio.  Lo  Code  no  pouviiii  pu» 
cnloter  uu  failli  la  fdoultd  do  dinpoMor  d«  aca  iniiiit-ublra  libcpniont  otfnirtio  nupar- 
^  Bvnnt,  8UI1H  riJ,i«ir  aur  lo  pawd  ot  an  mm  blowor  dm  dmiu  ncquia  j'puinquo  la 
con«ti(ution  do  l'l»ypo»h»\qup  cat  inb«5rcnto  nu  droit  nii-nio  qu'avait  lo  fuilli  do 
diapoaer.do  lu  propri<t<J  com  mo  H  rentondrwt,  aana  rdatriotion  ot  ibua  uucune 
foniinliliS  prt^iilnblo.  .   ,  A- 

Lo  principo  fondiimotilBr  d^^notro  rt^gimo  hly|i»»tb<5)3airo,  la  bftsfl  aur  bquclla  il 
rcpoio,  cat  la  ptiblioitd  dea  4roitB  rdola  danaaoti  ucotption  la  plua  lurK^  jwr  In  voio 
do  l'cnrt>gi8«reiiiont.     LWno  trouvorn  nullo  part  quo  lo  vondour  C8tdiap(,>u(id  do 
l».forp»alit«J  da  roDrpgi»t/cnicht ;  au  controire  poire  Oodo  itupoao  A  toua,  vcndoum 
ou  ocqu^ri'urir,  1*  ri^owrcuBO  mJccj'Bitd  do  llcnrcgintrcrtjtfui,  pour  l^hftf|)t<5  ot  la.  , 
conaervation  do  lour^droili  reapcotifa.  Ainai  I'artlblo  iJOSa  ditqtus  o'oat  "  I'onro- 
"  trcnicat  dea  droi0  riola  qui  leur  donne  cjTct  ot  ^tublit  le|iifirang."    Etl'nrtiole 
(uiyont  (2083)  dH"on«or« :     •«  Tout  droit  >ioI  6oumi8.A.la  formality  de  I'cnre- 
"gialr^ineDtaeffotdu  moment  do  aoii  enredRtremcnm'enooiJtro  disa  autros 
"  erAJnoiera-diiDt  lea'dfoita  n'ont  «Jt6  onn^Aa  que  aubKequemment;  qu  no* 
"  I'ont  p»8  i(6.     Si  n6aniiioi]P8  uh  ddlai  cat  ncoordd  pour  eoregiairer'un  titre  et   ' 
''  que  rcnr^nitrcmciit  aoit  eflfectu6  dana  co  d61ai,'qe  titro  a  boo  off^jt  A  Tcnoontro  '  s 
"mfimed/aortfancioraaubsdqjicnta  qui  ont  priority  d'^iiregistremont."     AiD» 
Tortiole  2llOO  dit  que  h  vendeur  "  conserve  toua  sesdrui^tB  etpriTil^gcs  par  Ven 
"regis^emont  de  I'aoto  d'ali^nntion  duns  lea  trcnte  jour^  ik  oonipter'do  sa  date."^' 
D'oilWurB  la  acotion  Dime  du  chapitro  37  des  Stututa  Kcfondua  du  Bu^CoDada   - 
qui|(npoBoau  bailleur  do  fonds  robligotioo  de  I'onregiatrcnient  duna  Ics  trcnto 
jours,  BouB  peine  do  d^h^Hnoc  A  I'^gard  de  tiera  plua  diligcnlB,  n'a  jomiiia  <5ttf 
rappel^  et  eat  cnoore  en  vigneur.  ^  ^ 

/  S'il-OBt  vrai  que  le  bailleur  de  foDdBo'cBt  paBesempt  de  la  formality  (lo  I'eDre- 
gistrement,  il  faot  repouaser  cette  prit^ntion  de  Vjotimio  :  "quo  ThypothiSquo 
^du  or^anoier  postdrieor  qui  a-cnrogifltrd  lojpromier  son  titre  de  or<Sanco,  no 
pnme  pas  cclloMiu  vendeur  qui  n'a  pas  M  ineorito  dans  le  d^lai  Mgal  de  trcnto 
jouri."  Et  00  n'ost  quo  juB^ioo  d'tn  decider  ainai ;  oiVdans  lo  aystdme  do  Pin- 
timie,  nul  beBoln  pour  le  vendeur  do  veiller  k  la  oonservatioo  do  sea  droita. 
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rJ;:;.r;:l.*"rt.  •  N«  *"«!»-«•  ?»•  Titn^ndor  do  plus  d«  trtnte  ani  «n  f.it  de  l^sitl.tibn  hvpo- 
S-"?n;r.i:  ''•'f,^"'"';   /**  '•»•'"'«•''  P-^Iou,  d6<,«?ter  de  «uit«  on  dou.  ligno.  quo  U 

Monlrit*!       Dal   RUr  dA  runila  ■«»  <i:.n<....x  J.  I.  r t:.±    ■     ■•  .   °  ' 


du 


rt 

Laurlii. 


■*^: 


>io.u,-.i    .baillour  do  f,.nd«  iwr.  di.p,M.«<  4  la  form«liui  do  ronr<«i«troniont  ? 

Non,  il^jiut  .avoir  trouvor  uno  ejipliontinn  plus  pliu.Mblo  de  la  loi.  CcU« 
ohjiHstion  no  pout  valpir  ^i\mtn  deui  crtf.incicm  l,jp.,thdoairo«  du  mdmo  acqu^. 
^  rcur,  dont  Tun  inwrit  .ntdricuroniont  «t  I'nulre  p<a«$riouromflnt  &  rinwription 
du  ti.rc  do  propri6f6  du  d.Jbitour.  Car  notro  CoJhhi  yo#«  n^^  |o  buMau  d'on. 
Kj^trcmcnt  r^fldtfit  tout  iVn^omblo  .lea  tran.notionai.qmi,|:Sit\ro«,  ct  quo  rorigii,, 
i..C...e;  U  traoo  promii^ro,  lo  tltro  pri.nordir.1  do  I'acqudrour  (di  connu  :  Non 
pnn  prdcim$.iifl.,t  pour  auppld,r  h  rindifldroMo  du  baillour^o  fond«  qui  aura 
dd.l,n«..d  do  f«iro  onrcgiHtrer  «a  crd.nc«,  ot  pour  lui  oonaorvor  ur.l^'m  lui  ot  nui 
ddpooM  dca  ticra  dea  droi.H  qu'il  n'auru  pas  ou  lo  aouci  d'aaauror,  ...aia  bio» 
pour  coinpldlort'oncliidiioincnt  dci  tiirca  ot  en  ddmontrcr  la  aourco  au  public. 

Co  (Jul  ddmontro  dav.in(,.;<o  encore  quo  la  ndctMaiUi  do  ronrcKiatrcmcnt  du 
4itro  do  1  acqudreur  n  a  pas  drd  iuipo^do  H  oo  dorpbr  dan^  Tin.drCt  do  son  ven- 
dour,  ooHt  quo  oetto  fornialiid  cat  rcquiso  ii.O.uo  dana  lo  cas  ou  Ic  prix  do  vente 
est  pay6  comptant,  ot  ou  par  consdqu.nt  ri.h  no  roato  dii  au  baillcur  do  fond« 

Lo  mot  acjuinur  dont  ho  sort  r«rticlo  2098  on  ddolarant  qu'il  lui  fuudra  en- 
rogiHtror  son  droit  ii  1'imn.eublo  avant  do  rbypotbd.,uer,  a'cntonJ  d'aet^a  dW 
<l.u«t,on  postiricurH  A  la  nn^w  on  foroo  de  notro  Code.  Car  B'ila  ouaacnt  voulu 
rdagir  aur  lo  pasad,  noa  codilicatcura  n'auraioi.t  pan  manqud  do  tenir  un  autre 
lungrigo  ot  do  diro  quo  tons,  propridtalrca  aotucl!!  commo  acqudrcura  A  rovcnir 
JcraionttenuaAootto  fonnaHtd  do  ronregi.tromont  do  loura  titres  roapoctih 
avant  de  pouvoir  diaposor  do  lours  iuimoublea.  Dans  lo  sens  ot  dans  lo  tczte 
inflmo  do  I'articio  2098,  lo  failli  n'ost  pas  un  acquireur,  mais  bion  un  proprU- 
imre  jyant  des  drqita  acquis  H  la  diapositioj  libro  ot  sans  entravos  de  nos  Jbions 
immobiliers,  garantie  par  dos  lois  quo  la  Idgislatlon  nouvelttt  n'a  jamais  ou  IIq- 
tcntion  d'ultdrer.  ^  '  .. 

Romarquons,  en  outre,  quo  la  loi  no  dit  pas  m«mo  que'le  litre,  maia  bicn 
soulonient  lo  droit  do  rucqudreur,  sera  cnrcgistr^  avant  qu'il  puiMso  disposer  de 
1  immoublo.  Or  ronregistromont  d'un  simple  bordofoau  dnonpant  lo  droit  i.  la 
•  propridtd,  sans  ijidioation  do  la  somme  duo  airbailleur  de  fonda,  no  serait-il  pas 
suflSMant,  ot  co  dernier  pourraiHI  se  plain.lro  dans  oo  oas  de  rinsuffiHanoe  d'un 
cnregistrement  qui  ne  satlvegarde  pas  aes  propres  droits  ? 

Aihsi  en  r^sumd  :  dds  1853,  la  Idgislatlon  provlnoiale  a  impost  tt4  bailleur  de 
fodds  I'obligation  d'enrcgistrer  sa  crdance  dans  les  trente  jours  de  la  passation  de 
I'ao^de  vcnte,  ot  a  ddordte  quo  s'il  n^  le  faisait  pas,  tout  ordanoier  postdrieur 
.>rfj«  date  mais  dOmcnt  insorit  avant  lui,  le  primerait.  Cette  disposition  de  la  loi 
n'a  pll8-6td  ohangde  par  iiptre  Code  qui,  au  contraire,  I'a  oonfirmde  par  les  arti- 
«les  2082,  2083  ot2100.  ii'a>tiele  2098  ne  s'applique  pas  au  cas  aotuel  o4  il 
s'agit  d'diiJPQpridtaire  dont  1^  iitrft  eat  antdrieur  de  plusieurs^anndes  4  noire 
Code.    .. •  :^-'^v;'";    -  .  r.'-,      )        . 

__     Au  rtete,  I'apJMslante  est  eonvainWe  que  la  ddoision  de  ootte  Honorable  Cour 
ciroortsodra  la  jwrt^o  dp  Kirficle  af)93  ^ns  les  vdritables  limites  qui  doivent  lui 
jitre  assigndes,  A  qu'ellefixera  l/ jurisprudence  Ju  pays  sur  oe  ohangemeot  ioh 
^rt«iPt*ffcotud  dans  notre  Idgislatioti  par  leCode  Civil  du  Bas-Canada. 
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Ji'intinKSo  tftpomii  «or  pr<<tcntiona  danii  lea  tormm  luivanta  : 


U  nomm<S  Jowp),  Muurioo,  ajant  f«it  oeaxion  aoua  I'Acta  do  Faillito,  entrt  KlZt!^!!!!!,^ 
lea  mains  du  ayndio  Jamet  Tjro,  au  nonibro  doa  rdoMiuanU  ae  troavaiont  I'inti-  ''"mII;;'',*!.'** 


mrfe  Pt  I'nppelanto 

t'lntiiinio  r^olanioit  |7ft6,  bal«ooo  duo  on  onpital  ct  intdr6ta  aar  1«  prix  de 
Tcnto  d'uu  certain  inmioublo  que  feu  son  mari,  Francois  Quonnncville,  avnit 
▼ondu  au  dit  Joaoph  Mnurice,  lo  failli,  lo  21  novcmbfo  1800.  Cctte  vonto  aVait 
M  .'nrcKiMlri^o  le  28  juin  18«7.  I/intinido  r6olam»it  octto  aoniind  en  vcrtu  du 
Jcstiimcnt  dc  son  ninri,  qui  tu  faisait  an  l^gntairo  univornello  en  propridtd. 

L'Hppfianto  ii^olamiiit  $020.25,  OD  vcrtu  d'une  obligation  portunt  livpoth«qu« 
cnrpgiHH<<o  lo  26  juin  1807.,  ^  •.' 

V  ayndio,  JuiMca  Tyro,  prdpnra  uno  fouillo  do  dividendo  ou  ordro  do  distri- 
bution, d'uprda  lequdl  i'nppolunto  dtait  colloqnio  ovont  i'intinidn,  sous  prdtoxte 
do  la  prioriid  do  lYnrciristromcnt  do  l'iiypotli6quo  de  I'ttppolantc. 
wi^  Z'''"''""^"  oontcNtii  cetto  collocntion,  l.i  prdtciidunt  vioiouao  ot  oontrairo  i,  la 
;  ^oi  ot  notnniMiont  d  TArt.  2098  du  C'odo  Civil  qui  declare  quo  "  i|||i»'A  oo  que 
I  onre^MHtroiiioHt  du  droit  <lo  I'ucqudrcur   ait   li<.u,  IVnroKistroiiiR'do   touto 
oesBion,  h-niisport,  liypbthoquo,  ou  droit  Vdol  por  lui  conwnti  offoctont  I'iinmeu. 
bio  cat  sans  ..ffet."    Ue  plus  rintimC,  nlW«uait,  par  sa  oontcatation,  que  I'acte' 
ot  I  cnrcKiHtrcincnt  sur  lo«iucN  dtnit  fond^o  fn  rdcliHwation  do  r.ippelanto  dtaiont 
postrfriours  H  la  promulgation  du  CodoCWlUt  souttiia  A  ma  dispositiona,— I'actc 
ayant  6td  pawd  le  15  juin  I8C7,  et  l>rcgiHtrcniniit  nyant  ou  lieu  lo  20  juin  1867; 
ct  qu'd  IVpoqu^  do  la  paasation  ct  doJ'onrcgiHtronicHt  do  I'acto  on  dernier  lioa 
•montionnd,  le  titre  ou  droit  du   dit  Joseph  M.mrice  n'avaicnt  paa  encore  dt^ 
enregistrd,  cnqu'cn  consdquonco  rcnregistrcmont  do  I'liypothoquo  de  I'appolante 
^tait  sauH  cffor,  au  luoins  quant  h  rintiuido.     Par  loi  conclusions  de  sa  contosta- 
t}m,  rintiuido  doiiiandtiit  quo  la  fouillo  de  dividendo  du  syndic  fut  deolardo  ill^gale 
«t  fat  rdfornide,  ct  que  le  dit  syndic,  prooddant  k  faire  un  nouvel  erdre  d6  dis- 
ribution,  acoordfit  ^  rintim^o  sa  ordance  on  capital,  intdrCts  et  frais. 

I«  syndic  renvoya  la  contestation  de  I'intim^o,  sur  lo  motif  quo  I'eDrogistr©^ 
mont  dc  son  litre  etait  postdriour  iH,  cclui  du  titre  de  4'appcla'nte,  et  en!g6n*ral 
confornidmonUux  divcrscB  prdtentions  do  I'appelante. 

L'intimde  appola  de  oette  decision  -devant  I'un  dcs  juges  do  la  Cour  Sup*- 
rioure,  ct  le  31  ddoembre  1870, 1'hon.  juge  fier'thelot  infirma  la  decision  du  syndic, 
et  aooorda  los  ooodusions  de  la  contestation  de  rintimdo. 

La  question  souinise  A  cetto  Cour  d'Appel  so  pr^scnte  prdcisdment  dans  les 
InemeB  tormes  qu'en  Cour  Infdrieuro.     La  partie  de  I'Art.  2098  qui  a  servi  de 
base  au  jugement  nttaqud,  se  lit  (ionime  suit :  "  Jusqu'A  ce  que  I'enregistrement 
du  droit  de  I'ucqudreur  ait  lieu,  I'enregistrement  de  touto  cession,  Iransport, 
■hjfpothique  ou  droit  rdcl  par  lui  consonti  affeotant  I'immouble,  est  sanaeffct." 
hw  dates  conoernant  les  prdtentions  respectives  des  parties  sont  les  suivantea : 
y«nte  par  Quenneville  A  Maurice,  21  novembre  18^0. 
Obligation  de  Maurice  A  Vappelante,  15  juin  1867. 
'■v^  .      .  Enregistrement  de  Tobligation,  26  join  1867. 
.^Enr^trement  de  la  ventc,  28  juin  1867. 
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COUR  DV  BANC  DK  LA  RKINK,  1872.  * 
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r.%!Z^:*,»     LVnrcKi«»rcn.cnt  .lu  droit  do  I'alqiiArcur  Maurioo  a  done  ea  !iou  dou.  mn 
«r,';;;;  iff-  '  "nr.KiMron.c»t  do  I'obliKation,  en  o'o,l  pouroela  quo  I.  Cour  Inftfricuro  . 
,   Monir,,.!     ddolurd  CO  dornior  onrogiHtrcnuuit  Mm  cffol. 
vUurU..  I/„pp^1,nn,o  nrp„o  quo  lo  Cadt  6t..nt  pstdriour  A  la  rente,  I.  dinpc^lHon  nou- 

T,  lo  do  I  Art.  L'()!.a  no  lui  ost  ,».,  applicable.     S'il  H'««i"^it  d',.ppll,,uor  lo  (.V.do 
^      a  la  vento,  il  j,  nufait  ^uelquo  oh.mo  do  f.u,d,J  dan.  eette  prdtention  •  mnin  il 
HnKit  (lo  I  a„;y,„nmf»(  do  In  vonto  ct  non  do  la  vonto  ellcu.finio.     8i  I'oppc- 
,  ^nte  nvo.t  obtruu  ootto  »bliK«tion  avant  lo  Cdo  ot  I'uat  fait  onroKintrer  avant  le 

todo  11  c^t  horn  do  dnuto  quo  c»-tto  dis|Kwition  no  wrait  pu^  applionblo.  Mai. 
lo  Code  a  priH  Ion  dn.itn  oxintant  dans  lour  condition  nctuello.  et  a  r<J«l<5  la 
luatii^rp  dVn.  di^^K,.or  H  I'avcnir.  Co  n'oHt  pan  lui  don.ior  un  offet  ritroactif 
onr  •enri,,Mstren.out  n'offliote  on  aucuno  inani^ro  lo  ouraotAro  et  Ioh  oon«Jnucncci 
de  la  vonto.  '■    -  , 

L*n,.p..|anto  invoque  lo  diPaut  d'enro-.-istrcmcnt  du  titro  do  rintinii5o,  dauH  les 

^f  if  ■•'?""'"'"  "■'''"'"'""""   ^''^'*-   ^^^^  t^'- C'.  ),  diJIai  quif.,|«»it  partiodo  notro 

I  k^gislation,  plu8icur8  nnndoM  nvant  lo  Code.     La  diR()o.-4ition  'do  I'Art.  2098  hus- 

I  oit<ie,  ren.l  prcnquo  inutile  colle  de  I'Art.  2100  ;  lyais  il  pcm  encore  so  presenter 

I  dcs  ca8  ox\  il  y  nurait  lieu  do  tiror  parti  do  renrcgistronient  du  litre  du  bailluur 

•^  do  fonds  dans  Ics  30  jours. 

En  supposant  toutcfcis  quo  In  conservation  dans  lo€odo  d'uno  legislation  ontd 
riourc  noit  devonuc  inutile  par  suite  d'uno  autre  partio  du  nifiuio  code,— sorait- 
co  la  purtio  inutile  qui  dcvruit  prdvaloir  i\  rexolusion  do  cello  qui,  dexliiiio  ik 
proti'^cr  pluH  cflSoi.ceniont  lo  vcndtur,  porto  uvcc  olle  lo  oaebot  d'uno  intention 
forint'llo,  coniujc  cello  do  I'Art.  2098  ?  La  chose  no  pout  donnor  lieu  H  discus- 
won.  V  • 

J        ^      Sur  la  question  de  rdtroaotivite,  l'intim«S  cita  Merlin,  Mp.  Vo.  Kffut  r6tro- 
actifet  Vo.  Loi. 

n    n    u     1  ...    *  ■  JugcinoHt  confirm^. 

If.  If.  Bomly,  pour  lappelnnto. 

Dontre  &  Cie.  pour  rintiuido. 


„...,-«:»»t>!iSB 
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COUR  DR  CIRCUIT,"  1882. 
,      '        -         .  MONTREAL,  U  NOV'EMBRE  18H2. 

Comw  L.  0.  LoBANQitB,  J.  - 

*.  .  ,      ■■        ■ 

No.  6598. 

LanilrfvitU  v«.  Lenoir. 

-        ^nl'lmmbr,  '"^  <«  pouvol,  de  rcWMr  l-„rdn,  d.  .ur.1.  donnd  p.r  I.,u„ 

Lo  donundour  %obtonu  ju},'cmcnt  fx-ptirle  contro  lo  d«5fendeur.  i 

Colui.oi.*'!irou<^nnl  WwJ  par  ce  ju«o.uo,4  ot  pretondunt  qu'il  a  ^(^  obtottu  par 
<loI,  en  a  deninndo  In  rdvocutiop,  hu  moyon  d'uno  rcqueto  civile. 

Le  domandour  a  fu it  motion  pour  fUiro  rcjotor  du  ,lo.«ier  cetto  requotc  ciWIt 
pnrco  qu  au  lieu  d'fltro  pr<J.oi.t<S.',  Curtonni.tc,  «u  tribunal  qui  a  rendu  lo  jugo'- 
ment,  olle  nviut  6(6  Hiniplonicnt  rfopo^do  au  Rreffc. 

Pour  fuiro  cette  molion,  il  s'upp.iyait  «ur  I'arf.  50S  du  C.  P.  C.  qui  se  litoommo  ' 
•ait;  "  Lea  juacmcntfi  qui  no  aont  pug  auHceptiblcH  d'appel  ou  d'oppositlon,  pou- 
▼ent  6tro  rdtrnottfs  aur  rcquOte  priHentie  uu  mime  Irifmu.l,  par  ceux  qui  y  ODt 

416  parties  ou  assi^nds ."  / 

Aprda  la  aipniBoatlon  dr. la  motion  du  dou.andeur,  lo  ddfendcur  lai  donna 
•via  quo  sa  rcquflte , av.it  4^6  66po.6e  au  ^rcffo  do  la  C<.ur,"et  que  faute  par  le 
demandcur  do  la  contcs.er  duna.les  ddlaia  voulu.Je  ddfeudeur  procddbrait  pam 
•a(/rf«/ aur  la  dite  rcqnfitf,  ^     •  ^    * 

Cet  avia  n'eiupeoha  pas  lo  demanaourdo  fairo  sa  dite  motion  et  lora  de  Paudi- 
KiH  T  '^*'"«  *"  d<5fondeur  y  r^Saiata  et  cita  A  ra|,pui  do  aca  prdj^ntiona,  I'art. 
fi07  du  G.  P.  C.  qui,  aelon  lui,  ^tait  trds-conoluant  ot  le  diaij^'sait  de  pttf. 
aenter  aa  requite,  Cour  tenante.  »^t?  r 

En  vertu  do  cot  art.  607,  Thonorabjc  juge  Rainville  lui  avait  accordd  en  Cham- 
bro,  un  ordre  do  auraia  qui  le  dispcnaait  do  pi^senter  aa  requflte  au  tribunal  De 
plus,  il  avait  ddpOs<J  au  greffc  oette  requflto  et  il  etait  loifiible  au  dcmandeur  de 
ta^cooteater  aveo  le  mfime  avantago  que  hI  ello  eftt  6t6  prdscntde  Cour  tenante 

Le  demandgur  lui  r^pliqna  que  le  but  de  aa  motion  etait  de  r^clamor  Tappli- 
crfti^n  de  I'art.  605  du  C.  P.  C.  qui  seul  rigisaait  la  queation.  En  ddposant  au 
grcffo  sa  requeto  au  lieu  de  la  prAsentor  Cour  tenante,  le  dtffendeur  le  privait  du 
droit  de  montrer  cause  4  I'encontro  de  cette  requfitoct  le  fi.ryait  a  lior  contesta- 
tion au  m^rite,  quand  il  pouvait  lora  mgme  de  la  presentation  de  la  reqiiSte  en 
«mp6oher  la  reception. 

j  Pour  00  qui  eat  du  «rm  accordd  en  Chambre,  ajouta  le  demandeur,  ce  n'est 
<fa  un  ordre  pr^Iiminaire,  ^onnAtx-pdrte,  avant  la  signification  de  la  requ6te,uvant 

mflme  qu'elle  n'ait  dte  copiee,dontte  seul  butest  d'arrfiter  l'ex<5cution  du  jugement 
«^  qui  ne  peut,  eo  auouo  oas,  tenir  lieu  de  prdsentation  de  la  ti^^,  ni  dispenser  da 
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D'oOlcam 


I,  &07,  inviiqud  p«r  to  il^fondour,  nVioluait  pa* 
a  motion ;  ci  loin  d'Otra  inooinps- 


itt«  Ibnuiilii^. 

Irt.  'fi05  Hur  lequci  (•  de^ji^lleur  ippupit 
tiblei,  ec*  deui  articles  avaiont  au  oontruiro,  hur  ontidro  applioation  :  I'uii,  I'ttirt 
507,  arrOtnit  reitfoulion  iJu  |ugoiiient  ,- I'o  tiro,  I'ort.  51)5,  poiirvojait  A  U 
luimitVc  do  prtfiwriter  U  rcqiioto  oivilu :  olioiea  tout  li  fait  distiootoH  «t  ind6 
pondaiitcH  Tuno  do  I'nutre,  uiuiN  puri'uiteinoiij  com puti blot. 

Quant  4i'4iviadonn<5npidncoup,  pur  lo  ddfindour,  ilnoprouvait  nu'une  ohoit: 
•  rirr6}?ulttri»«J    do  rcr  proc^.l<in ;  irr«<Kularii<S  qu'il  avait  iui-uiAine  rvooiinuo  et 
qu'il  avait  voulu  corriner  pur  cct  avia  tardif. 

II  eat  bon  do  remnrqucr  aufai  quo  par  aJ  motion,  lo  domaodeur  ao  pluignait 
oullcment  <^e  I'ordro  do  aursi.t  ot  n'on  dciiian  liiit  paa  la  revision,  muia  dcmanduit 
purcment  et  aimplcmont  Ic  renvoi  do  lu  rohuflic,  paroo  qu'ollo  u'avait  pa4  6t4 
pr<Saeut(So  Cour  teriunte,  nu  ilJ-ftir  do  lu  loi. 

PiR  Curiam.  Duna  la  oauwde  Lnndrdvillo  vx.  Lcboir,  ledomandour  a  fait 
motion  pour  n-jcter  du  dowicr  la  requOte  o  vilo  du  dcJIcndour.  Jo  no  puia  me 
rcndro  tl  cetto  demandc.  II  cat  vriii  quo  la  rjquflto  n'a  pan  <Jld /prdacnttfo  uu  tribu- 
nal, e<5unco  tcnonto,  rouix  eilo  a  4t6  pti^itL  uu  jugo  en  Ubiimbro,  qui  a  donn^ 
un  ordro  proviaoiro  de  Huraif>,  quo  jo  no  puilM  rfSviaer,  La  motion  du  demandeur 
loit  done  flrro  rejeldo.  Et  coiuiuo  jo  no  vLih  paa  au  doaaier  le  plaidoycr  du  dd- 
fendour,  In  rcqu(?to  civilo  reatcro  oommo  d^luuHo  H  Taction. 

Conioie  cetto  dcrnidre  partio  du  juxeuHJut  privait  lo  demandeur  du  drpit  d» 
oontcater,  mOiiie  au  uitirite,  In  requeto  oivi|e,  il  fit  aur-le  oliamp  motion  pour  pcr- 
miasibn  de  contCHtcr,  ce  qui  lui  I'ttt  accord^. 

J.  G.  D'Awour,  p<iur  lo  tlciwiuHcuT.     | 

./I.  J?. /'otViVr,  pour  lo  dcfeudeur.  i  * 

(J.  O.D.) 

La  question  soulovde  eo  cetto  cnuac,  est  d'nufant  plus  importanto  quo  lea  arti- 
clca  du  C.  P.  C.  relatifti  la  rcquote  civile,  a'appIitjueuHSgalement  iH  b  Cour  Su- 
pdrieure  et  u  la  Cour  de  Circuit,     (j.  o.  d.)  . 


_^  COtfRiT  OF  REVIKW,  1880. 

MONTREAL,  30th  NOVEMBER,  1880. 

"'     Coram  Johnson,  J.,  Olivier,  J.,  BouROEoia,  J. 

'  No.  2.        . 

iAawrf  f<  a?.,  Petitioners,  & /&>6i7^irrf,  Reapondent. 

Held  :^1.  A  Roman  Catholic  priest,  or  miniiter  of  any  rellgloiu  denomfnatlon,  who  takei  part  In 
ail  election  under  the  Quebec  Election  Act,  to  promote  the  election  of  one,of  the  candi- 
dates, will  be  held  an  agent  of  such  candldite  within  the  mpaolng  of  the  Act. 
2.  Counsel  and  advice  by  a  priest  or  minister  to  the  members  of  his  congregation,  for  the 
purpose  of  iDduencIng  their  votes  in  favor  of  a  parlicuUr  candidate.  Is  not  an  act  of  undue 
Influence. 
8.  But  the  refusal  or  threat  of  refbsal  of  the  SacramenU  to  those  who  an  unwilling  to  vota 
at  the  priest  directs  them,  or  any  other  act  by  a  priest  which  tends  to  restrain  th» 
liberty  of  the  eleotor,  it  an  act  of  undue  influence,  and  has,  (he  eflbet  of  aroidliig  tb« 
election.  ' 

Johnson,  J.— This  is  an  election  petition  from  the  County  of  Bertliier, 
and  the  petitioaers  alleged  in  the  first  instance  almost  every  possible  spioics  of 
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Infrjtlon  of  th«  pro»l.ioni  of  ih«  «lMtioii  U«  ;  biit  it  ii  now  perfoctJj  UDd«^  u^.i^ 
•tood.  n...  It  »M  10  oipre-«ljr  itat^l  at  the  Ion,  .nd  crcful  oritUniont  of  couniwl  iiobmLa. 
OP  one  «id,  «„d  on  th«  other,  that  tho  prownt  prct«nMon«  of  th«  potitionor. 
■re  rcduccl  to  one  olam  of  offcnoot  ngainat  tho  Klootlon  Ao»,-  *!■.,  tho  olaiU  of 
offonccii  or  corrupt  prnoticoH  niontion«d  in  tho  258th  Motion  of  that  aUiuto,  and 
oallod.  by  tl.0  general  n««,o  of  "  ur^ua  Influence  ;  -  and  they  allcKC  thia  undue 
Influoncc  to  have  been  practiaed,  not  only  by  the  rc«pondonfa  aKcnta,  but  .!», 
wilh  lua  own.  peraopal  knowledge  and  consent ;  and  they  pray  (hat  the  eleotion 
may  be  avoided,  and  the  reapondont  be  diaqualifled  under  the  2fl7th  aD<K%e 
20Hth  Hcciidiia.  / 

The  election  in  qaoation  took  place  on  the  Int  of  Mirch,  1878,  and  the  rea. 
pondont  wax  returned  an  duly  olootod. 

The  jH'ti.ion  waa  preaented  on  the  8th  of  June,  1878,  and  the  reapondont,  ^^ 
on  the  14th.   filed  a  Kenerul  anawer  in  fact  and  in  law.  and  there  waa  a  hearioi 
on  that  and  the  petitioneni  moved  fur  particulars,  which  were  furnished  on  the 
6th  of  January,  1880.    ^oroo  or  niont  of  those  particulars  related  to  tho  general 
<barg^  not  now  inaisted  upon  ;  but  with  respect  to  the  particulars  numborrid 

from  6  to  18  inclusive,  they  related  to  the  charges  which  are  now  before  us.  and 
to  which,  as  I  aaid  before,  tho  consideration  of  tho  case  is  now  to  be  restricted 
rhe«,  particulara  refer  to  the  acta  of  six  Roman  Catholic  olerpyinen  of  the  '       ' 

county,  of  whom  five  are  named  ;  and,  though  in  discussing  thia  cose  I  use  my 
own  native  tongue,  as  being  more  familiar  to  mc,  yet,  in  a  matter  of  so  much  im- 
portance. It  raoy  be  desirable  that  the  exact  pretensions  of  the  petitioners  in  flieir 
own  Inp^n.gn,  as  they  appear  in  the  record,  should  bo  repeated,  and  that  nothing 
abould  be  risked  by  tranalation  at  to  their  exact  meaniag.  They  are  u 
follows: —  ~  .  - 

*/  '  -  In?  LDiJfci  Indvb. 

6idme  particuIarit<S :-  "  "Lei  Rdv^rends  Messirea  CKJmont  Loranger,  oun$  da 
la  Paroisse  de  Lanoraie,  Jean:Bapti8to  Champeau,  curd  do  la  Paroisse  de  Bor- 
thier,  Urgdle  Archambault,  cur<$  de  la  Paroisse  de  St.  Barth<Jlemy,  Joseph  St " 
Aubin,  curiS  de  la  Paroisse  de  St.  Norbert,  Andr6  Brion.cunJ  de  St.  Cuthbert  ' 
out.  itniiiddiatoment  avant  la  dite  dleotion,  ot  pendant  icclle,  organist  un  systdme 
gdndrol  d'intiraidation,  dans  le  butd'influenoer  indi^ment  le  vote  de  tous  lea^leo- 
teurs  diMlit  .iistriot  electoral  de  Berthier,  et  partiouliAroment  le  vote  de  tous  lea 
^leoteura-^tes  ditea  paroisse?,  situdos  dans  le  dit  district  electoral  de  Berthier,  en  - 

.favour  dji  ddfendeur  et  centre  Louis  Sylvestre,  iJcuier,  rautrecandidatopposiau 
d^fendeur,  et  ccia  en  denonfant  en  lour  qaaiit<$  de  pastours  dcs  ditos  paroisses  et  * 
de  p^rea  de  la  religion  Cutholique  Romaino,  publiquement  et  priv^ment,  soit 
on  ohaire,  k  leura  prdije*  d*  piiroisso,  lea  dimanohcs  et  ^tes  pendant  Ics  ofiices 
divins,  soit  au  confcssioi^l  on  bonfessant  leurs  ouailles ;  soit  en  d'autres  lieux  oik 
iU  pr^tondaicnt,  en  leur  dite  quality  de  pastours,  de  guider,  par  lours  conseils  et 
Icurs  nvis  spirituels,  la  conscience  do  leurs  paroissiens,  aux  dlcoteurs  ou  aux 
V«»«^oufilIo8  des  ^lecteurs  des  dites  paroisses  et  du  dit  district  <5Ioctoral  de 
Berthier,  qui  sont  ft)us  ou  presque  tous  dos  personnes  appartonant  k  la  religion 
oatholique  romaine,Je  partilib^ral  wqucl  appartenait  le  candidal  Sylvestre, 
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oonimo  un  parti  d'iinpii>«,  do  r^voluiioiinalroH  ex  d'»l\\6v»,  pror««want  iI'i'm  prin* 
oip<n  eon<intiiii«^i  par  !(•«  tlo|{mrii,  ton  prtnioplfM  ot  In  ilinoipliiio  do  rKitliw 
Cntholiquo  Itonmino  ;  oiininin  uii  parti  onndiiiniitf  pir  ot  ■nulhdiiio  4  In  rciiKioo 
ot  i\  rK}{liM(*iitlioli(|ua  {{oiimiito  ;  on  iNoniiyunt  on  iiidtuo  toiiipM,  ot  nux  inlftiB?!*  ' 
iicux  ct  nconnintiA  lourn  paroiMtiotiH  do  poinoN  i«|)irituolloii  ot  toiu|M)rolk!H,  dot 
mnU^dioliotiH  do  Diua,  dvN  aiinlht^iiicn  do  I'KxIitt^,  Ciitliuli(|uo  l{oiu'iiiii>,  ot  de 
Tonfor  H'iU  volnicnt  pour  ou  uppnrtoiiniont  nu  dit  pnrti  liMrul  et  h'IIh  votnient 
p<iur  lo  oiintlidiit  HylvcHtl'o  ;  ot  N'il^«  no  votaioiit  pan  pour  lo  dtlioiidoiir  nu  fM)ur  l« 
ptrtiwiiisorvutour  nuipicl  il  oppartonait ;  en  lo)«  monnvint  do  Icur  rof'uHcr  I'admi- 
uiittration  don  Haorinuont*  do  rKnliHO  Cnilioli(|uo  Komnino,  et  lU  /nil  m  Uur 
ri/iimnt  Piulniinittrntliin  drtih  muremrnfi  M  luurH  proiwiionH  n'dvuuiuiont  pa* 
Icurn  conHtiU  «t  ni^prinaiont  ioun*  avi«t  qu'iU  pr«^toiidttiont  donnor  oonifno  nM'^it 
en  lour  diti!  (|ualitt^  do  puMtourB;  oiifiii  on  intiinidnnt  In  oonsoionoo  doi  diln  (Jloo- 
teum  ot  led  olill^uiuit  nous  poino  do  no  pius  partic'ipnr  aux  avantaicon  do  la  reli- 
gion 4  Inqufllo  \U  iipparlenaient,  ot  d'Otro  oxolundo  rK^flid©  Cntholifjue  K«uiaino ; 
d6  witcr  (tour  1«  dt'lunilcur  ct  do  no  put  voter  fniur  lo  oindidat  Sylvoatro,  ot  oe, 
k  U  oounaioNanoo,  avtoluii  conscntoniont,  autoriHutiun.,  approbation  ot  partioi*- 
pntlJTiiau^iidfcndvur."  • 

7i<^inc  pjjrlicularit^  :— "  A^  L  morulc,  dans  lo  dit  district  <!Iootornl  do  PortliiPr, 
pendant  la  dito  dlo^on,  iiuniodiatouiont  uvanton  vuo  d'icollo^utavant  la  votation, 
lo   J{i<V(5rend  MeHNire  CIdmunt  LorauKor,    prOirc,  our<5   do  ta  dito  paroisHO  de 
Lanoraio,  et  I'undeH  principaux  agents  du  ddfendour,  a  ditot  ddolar<J  on  olialreV^ 
ti  ROH  pioncs  dc8  dinianolioa  ct  fetes,  nu  service  divin  du  matin,  dauH  I'^gliso  de 
la  ditc  puruisflo  de  Lnnoraie,  en  proHoiioe  d'uno  gr'aodo  partio  do  bos  p.iroiMiena 
assistant   nu  dit  scrvlco    divin,  en  substance,    d'abord ;— "  quo  lea  dieoteurt 
do  Ijanoraie   no  duvaiont  pas   m   prononner  trop  vito  pour  voter    A  la   dit» 
<51.ecttan  ;  qu'il  roviondrait  Hur  lo  sujet;  (ju'ils  dovaiont  attondre  pour  oola  qu'il 
.letir  on  parlflt  do  nouvcuu  "  ot  onsuite: — "quo  lo  parti  libirul"  (o'oHt-ii-dire  le 
parti  auqael  appartonuit  lo  .  oamlidat'  opposunt  le  ddfondeur)  "  dtait  le  mauvaia 
parti,  ct  qu'il  dovaiodt  suivro  le  6|org<5  qui  ooinbattait  oo  parti ;  quo  los  prfitrea 
qui  Houtfenaient  co  parti  dtaicnt  si  rarest  qu'on  pouvait  lea  oompter  8ur  lea  doigta, 
ct  qu'il  on  reaterait  encore;  quo  Ics  prdtros  avaient  droit  do  parlor  do  politique 
ct  des  dlootions  en  chairo  ;  ot  que  le  clerg^  gardcrait  toujoura  son  influonoe,  an 
d^pit  do  CO  que  pourraient  t'airo  lea  libtSraux  pour  lour  former  la  bouoho,"  donnant 
claircmcnt  tk,  couiprcndre,  tel  quo,   do  fiit,  9a  6t4  compris,  que  lo  parti  libera) 
^tatt  defendu  et  condaAmtS  par  loolergd  et  I'Kgliao  Uatholique  itomaine.Ct  qu'ea 
y  appartenant,  un  elccteur  outholique  pdohait  ot  no  pouvait  faire  son  salut,  et  oe, 
dans  le  but  d'intiuiider  toua  les  (Sleoteunt  catlioliquea  rouiaiiia,  do  la  dite  Paroisae 
de  Laporuic  iH  qui  il  parlaitet  a'adressait  14  ot  alora,  entr'autres:  Timothtf 
Dttfour  Lntour,  Antoine  C.iiase,  Josiph  Marion,  Louis  Marion,  Pierre  Cham- 
pagne, Edouard  Cliaiupugnc,  Cyrillo  Ducharme,  Daniel  Bonin,  Joseph  Laruohe, 
Louis  B.  Champagne,  Maximo  Rpndoau,  Honoriua  Paquet,  Pierre  Bergeron, 
Israel  Kobillard,  Louis  Laohapclle^  Nafoisso  Nadeau,  Maziiuo  ^araoeune,  Pierre 
Pafard,  tons  electeurs  hubilos  4  voter  a  la  dite  Election,  et  dans  le  but  d'influeneer 
ind&mcnt  lour  vote  a  lu  dito  Election. 
8i^mc  particularitd ;  A  Lanoruie  susdit,  pendant  lu  dite  Election,  imm^dUt*- 
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mont  »vant  ot  e»  fuo  dTioollc,  ot  .wnt  la  »ot«lio..,  lo  dlt  Rrfvdrcnd  M<v«lr«    m.««.im. 

Cl<«m.'ntLor«i.gor»dittt  dde|..rrf  A   A.IAlo  H.,„in,  dpoum,  do   Antoin.  C«l««.     UotulLt 

Cord<}llo  II..rW«ui,^p„ul«,  do  Jowph  Bonin,    U.m  I.an)fll.«,   «,kium«  do  Joseph 

Niid«,.o,  til  rmiiio  (Sliwc,  <5,h)u»o  do  Aluii.  Lnbrcoquo,  Kmdlio  H«rvioui,  <5pouM 

do  Alfred   I..vull<5.^  iMiuHno  Rondcou,  »ou»e  do  fo«   Aloii.  Doirtwior.,  Zo6 

Hcrvu.....   i....!.rcHHa  ,<i;.<MPle,   Th^.ti.to   Uoy,   *p.,u««   do   Alo«i«   Dcnmlern,      ,       ' 

MI.citA  II.r|)in,  <5|p,.^o.tfo>Naromso  Nttdemi.  Kin<5lio  Maito,  <{,k)u«5  do  Aletit 

PaK<«.  AKM«iH  Plimliv  rfpouBo  do  JoBn-BuptitUj  Pa,i6,  Thdriw  Tarto,  <!pouw  d« 

Goni««u«  July,  ot  U.mo  Cmw,,   ip«'uM  do   Norbort  Ilurpin,   ^ua  oatholiquoa 

foru.un»,  HOH  pqroiwionH  otdlootouPH  h^biLm  h  Toter  .\  la  dito  <ilootion,  on  .ubs- 

t«nco  CO  qui  nuH,  ■avoir  :-•'  quo  oV«»uH  un  dcmr  do  couwicnon,  pour  ohacuno 

d  olio*,  loH  HUiditofl  foinmcs  do  trovnillor  ot  d'einployor  touii  lo.  n.oyen«  &  lour      , 

di»po*ilion   pour  fuiro  abandoiinor  lo  dit  parti  libiSrui  par  loum  ditrt  mnri^   par 

lourH  parcntN  ot  oini54  ot  tous  ooui  Mt  qui  oIIoh  pouvaiont  oicroor  q^.!lqu•iIlfl^- 

oiioo,  paioo  quo  o'dtuit  lo  niuuvaJH  parti,  ot  quo  oola  ^tuit  propro  ^  attiror  touto>t  \ 

•wrtcff  do  ni.il6diotionH  ot  do  nialhoura  sur  elloa  ot  loura  families,  et  quo  c'Otoit  A  ^ 

cclaqu'ollos  do»uiont  lUtrihuor  los  uiall.ouni  qui  ouraiont  pu  arrlver  MjH  duu- 

Iour»  rumilluH  ;  ot  quo  c'duit  da  aux  aoauduica  ot  auz  mauvui>.  otemploH  oau»<$H 

pur  lourd  HiuriH  H  loun.  cnfuntH  on  8'onldtai.t  A  appnrtonlr  au  parti  libAmr,  mnlgrd       s,    • 

lo  olerxd  ot  Icur  cur«5 ;  "  ot  oo.  dana  lo  but  d'intimidor  Iok  dita  ^lootoura  aua-       * 

noiiHiKSs  et  d'influoncor  indQinont  lour  veto  ik  la  dito  <$loction  ,  ot  1.1  et  alora  Iq^i 

•uaditoa  funimoa  ont  rnpportd  ct  t6p6t6  lea  ditca  porolcM  H  ohaoun  leur  dit  mari^ 

parents  ot  ainia  aclon  lea  rcconimandationH  et  Boilioitationa  du  dit  Ittvtfrend 

Measiro  CIdnient  lioranKcr,  dana  lo  nifimo  but  auadit. 

^flidmo  particularity:  "  Au  dit  lieu  do  Lanoraic,  lo  dit  R^vdrond  Meoairo 

€l«Smcnt  Loranger,  pendant  la  dite  <5Icction,  et  immd.liatoment  avant  et  on  vuo 

d'loello,  et  aviint  la  votatton,  a  dit  et  d<$olard  &  XiatoStinguo  et  An«clnio  Stingue,       v  I 

toua  deux  catlioliquea  romaina,  8os  paroiaaiena,  et  diectcura  liabHea  4.  vpter  A  la      ' 

dit^cotion,  en  aubatanoe,  co  qui  auit,  aaroir :— "  Quo  lo  dit partl*lib6ral  dtait 

un  iWuvuia  parti,  oondamnd  par  lo  olergd  et  PEgliw  OntKollquo;  qu'ila  ne 

dovuiont  pna  enoonwqitqo  voter  pour  leoandidat  Sylvoatrfi  qui  appoftenait  4  oe 

parti,  niaiH  pour  lo  d*fondeur,  qui  apparlenait  na  bon  parti,  le  parti  conaorvatour, ' 

aveo  |.<|uci  nmrohait  tout  lo  cicrgd  catholiquo  j  que  aana  oela,  ila  no  pourraiont 

fiiro  Icur  rcli^M-on  et  leur  aalut;  "  et  oe,  dana  le  but  d'intiniider  lea  suadits 

^icctcurH  et  d'lnfluenocr  indaincnt  lour  vote  Aria"  due  Election. 

K.iomc  particularity  :  "  A  Berthier  ausdit  pihdiint  la  dito  diootlon  immddiatd- 
mcnt  avftiTt  ot  on  vuo  d'iccllo,  et  avant  la  vo/ation',  lo  Rdvdrond  Mossiro  Joan 
JlaplLsto  Chan.pcau,  prfltro  o.tr6,  do  la  ditc  paroUse  do  Berthier,  ot  I'ttn  doajprinoi- 
paux  agcntH  d|.  ddfendour,  en  chalrc,  aux  prSne^,  des  dimanclicaet  ffitoa,  au  service 
divindu  matin,  ,»  dit,  diclard  ct  prSohd,  0^;  aubstfli^ce  co  qui  auit,  et  cola  en 
prdacncoduno  grando  partio  do  sea  paroiaaliSna,  n«liHtant  au  dit  service  divin 
dann  Kgl.so  do  la  dito  paroi«se  do 'Berthier,  aavoir  «  qu'il,  ne  pourrait  paa 
•hsoudro  un  pdnitcnt  qui  a'uccuaerait  d'dtro  on  favour  do  rabolition  du  Conaeil 
LisMt''  (voulant  parlor  du  conaeil  Ldgiajatif  do  la  Proviflcq  do  Qudbeo 
pour  1  abolition  duquci  le  candidal  oppo«ant  le  d6fende(ir  a'dtaktiotoirement 
prononcd  ainai  quo  son  parti)  "  paroe  que"  ajoutaiti-il,  " ce'Consoil dtait  d'inati- 
,■...-  >»  */  * 
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Itttion  ilivino,  m  ciit'il  pmtivait  en  citnnt  U  Hainta  Rihl«;  quo  I<m  muifo*," 
(■ppcllntifin  ({<(n^iiileni«nt  <Jonn^  aui  dioctcun  Ja  niAroo  piirti  qa«  In  mn<Hi)iit 
oppon^  Au  (Ulvndeur)  "  en  IrnviillAnt  4  I'abolition  <Ja  ConMU  Ii4tiUlatir.  tnivnil- 
Ui«n(  oontra  Im  HaintM-Koriluro*  ot  la  reiittion ;  (|a«  la  Lloaianilil  (inuvnriMmr 
Leiellior  <<tait  tin  nui^ti ;  i\\tf  Ia  proiiiior  iiiinintro  July  "  (»up|Ktrt<ll  pnr  Ut  ooii<ii- 
(latoppomiou  (l«runil«;fir)  "  i^liiit  iin  Miiiw^"  (u'«Mt>ii-(lii^  un  a|MiN|M)  "otiiii  pro- 
taiitiiia  Miipporl^  piir^'uiUN  Iom  proU'iitumi;,quo  MtH)«))i>{iionr  (fllkroy  "  (prdlut 
(l<$l(5^lllf  pur  Id  I'npn  au  ('uniulti)  '*  Idii  <)#  donnor  ){iiln  da  ohum  ^u§^  [Wmtunt," 
(ovui  dont  lu  oiinilMut  oppoWt  auivuii  lo  parti)"  dtutt  voiku  |><)ur  \vit  ooM<ianiiiur 
(t  ooniinu  la  I'npt)  I'iu  IX.  il  dA(\:n'  ait  do  tranni^or  avco  lo  liMriliHtno  ;  qu'il 
i'ap<!rait  Icur  en  uvoir  dit  timn'i  pour  lour  I'uiru  biou  onuipnindrQ  pW  quo!  piirti 
ill  duTtiivut  voter ;  (|u'il  uvnit  rc^u  ilno  viroulairu  lui  ordunuiiut  d'iiiittruiro  lo 
|ic'uplu  vt  qu'il  nlluit  lo  I'liiro,  uial^ro  qu'un  ju^^cniont  do  la**CoUr  HuprOiiio 
reatrclKiinit  In  libcrlt}  don  protroN;  quj'il  n'uvnit  piiit  droit  d'aproa  co  Juxeiuont  dfi 
fairo  dcH  niounci-M  li  oauau  do  In  p<»litiquo  uiuim  (|u'il  dirait  tout  oo  qu'il  pourrait 
dire,  aaiiM  im  o<iiiiprouiultro  nui  youx  don  jukon  libdruux  qui  m  p<*ruiottaiunt  do 
jugcr  IcM  pr^^tnm;"  et  oe,  uii  ptirlunt  et  on  H'adroviant  ii  toux  Ion  cu(lit*liqu>  4 
rouioiua^  floM  puroiuioui  outr'autroi,  ii  Alrlfed  Cuutu,  Olivier  (•'rtSekatte,  £Uo 
Pellorin,  Kudido  Coutu,  (.*liarl>>t«  Ouutu,  L«miit  lloy,  AluxU  BoliHie,  (/liurlca 
(Jravel,  Sifroid  DoniH,  Eu^oiio  I'ollund,  toun  lilootoura  habiloM  t\  la  dito. <Sluotlon, 
dana  lo  but  do  Ics  intiniidarotd'iiifluonoor  indA'nont  lour  vote  4  la  dite  djtJCtMon." 

llii'^uic.  pnrticulurild:  '*  Au  dit  liou  da  lierthier  pendant  lo.  ilild  diocltlon, 
inini61iiilenient  uvnnt  et  en  vuo  iPio^llo  ot  avant  lu  votation,  lu  dit  l{<tv6rond 
McMire  Juan-  UupliHte  Chainpeau  a  refund  de  oonfuaaer,  d'abMOudre,  ot  d'uduiettre 
A  fiiire  loura  Pilque^,  plu»ioura  cutlioliquca  ronialnH,  aea  paroM^ljenii^  &ntciUe»ient 
paroe  qu'ila  appui'tonaicnt  au  parti  \ihirt\\  politique,  e'eat'^dir«  ,f 0  purti  du 
candidut  oppoh^  au  derendeur,ct  qu'ils  roruauient.del'abandonncir  ||>our  aoivrele 
parti  du  ddfondour,  ou  do  voter  pour  lui  >\  la  dite  Election,  ontr'uutrea  :  Louis 
yRoj,  Alexis  B^liHle,  Charlos  Gruvel,  8ifroid  Denis  ot  Eugdne  Pelland,  tou» 
^leotours  habilcs  k  voter  i\  la  dite  6lcotion,  et  oo,  dans  le  but  de  dos  intinaider  et ' 
d'^n6uonoer  indQment  leur  vote  t\  la  dite  <iteetion. 

12dme.  parti(iu;t4rit<$ :  *'  Au  dit  lieu  de  Berthier,  pendant  la  dito  election,  inim4- 
diutement  avonl'iet  en  vue  d'ioclle,  ot  avant  la  votution,  lo  dit  I{<iv^rend  Meaairo 
JoanyBiiptiBto  ({)hJiuipcau  a  dit  H  pluoieurs  pathoiiquos  romaina  sea  paroiasienfi,. 
qu'il  ne  lea  oonfesseruit,  loa  ubsoudruit,  los  adiuottrait  k  fuiro  leura  PAques  qu'i!k 
la  ooiidltion '({ujils  abandontauaaent  le  dit  parti  liberal  politique  et  le  oundidal 
oppose  au  d^fcndeur  pour  voter  en  favour  de  oe  dernier,  ou  qu'Hs  a'abatinRseni 
do  voter  k  1^  ditto  dicction  ;  ct  quo  sans  oela,  il  rofusuit  do,  ot  no  pouvait  les  oon> 
fesser^  .absoudr^  ct  aijjncttre  k  fuiro  lours  Pfiqucn,  ei|^r'autres  ill  Louis  Roy, 
Alexis  Bclifle,  (jlharlel^  Oravol,  Sifroid.  Denis  et  Eugdno  Pellund,  tons  dlecteum 
.habilcs  k  voter  H^  la  dite  <(SIcotion,  et  oe,  dans  le  but  de  lea  intimider  et  d'infla- 
enoer  indOment  I  Icur  vote  u\la  dit  Election.  ' 

13i6me  partic|alaril^  :  "  ^  St.  N^rbort,  dans  le  distriot  dIeotorBiil&  Berthier, 
pendant  lu  dite  jSlcotion,  imm4diat6^eiH:''a'vunt  et  en  vuo  d'ioelle,  et  avant  la 
votation,  le  Rdv^rend  MoHsire  Jo8cpl|^.  Aubin,  prfitre,  euro  de  la  dite  paroiase 
«t  I'un  dos  priuctpaux  qgonts  du  dei'ebdour,  en  oliaire,  aux  pr6nes  des  dimanofaes 
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<lMt<,ur  habiK^A  voter  4^1       .rr'^"   '''•^°'""'"'-  ""  ^"  *«- P"-i-ion«  «» 

lOjdrae  parUouUrlK ;  .«■  Au  dit  lieu  de  St.  Norb.rt,-»wdant  I.  dii.  X.    ». 

.«iii,  BvaDi  «c  en  vuo  d  loello,  «t  arant  11  voution  l«  Ait  iix»^     i 

pl»igr..d.  p.,,,.  d,  l,„„p.„,i„i,„,„„,  ji,  ^^^^      ttLi^^ZZ. 
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•'  H  r4m|«th«n«int ;  ({M  t'tflull  Ui   iiiii9v«U  al    M  mrfotmnl    |>.irii ,  I*  fvh[ 
•»iM<liinini<  |mr  ii'lttliw  ,  «l  i|it'tl«  <l4ir«<n*l«i»nt  •iHH>lum«nii|  l««r»  |Mri»McM  ^ 
y^»t ««  Divanr  iki  M  |i«iti :  ^im  |inrwi<in«  M  !•*•  •nip«<ih«r4i«ii^<ki  p«rWr,  •! 
KvA'^H'*,  ni  ('.tpK.  ^(w  o^ut  qui  tiHiil«nl  qit'im  alliili  t«Marrdi«r  «!«  parlaf  avalant 
M'M/i,  at  ifiM  c|aiinii  tbt  dtMi«ni  nk-m/i,  a'AiaU  mtnti,  i|n'll  n'y  aVail  (|ii'ttQ  a^al 
bm  |Mrli  •«  qii'll   fktUlt  ahKolumaiit  U  auUra,  (•  parli  «(in««rvitttmr,  <(u<i  U 
tiMrali'tna  «aihi>lk|a«  at  la  htortli«ina  (miiiiqiw  tfiaiifnl  ana  aaala  at  m^<m  abnaa, 
entitlaainnblu  at  oiintiamn^a  par  i'KKliiM  <?iitholiii|iii<,  qa«  Ion  curA«  dxa  aairaa 
panitxMM  qui  parlaiunt  ou  aKinMiitiNl  auiruMtiitl  quVui  aur  oatta  qui')«li>iii«.4lalant 
dM  juiluN,  iloa  mauvali«  pnllriM  nt  Am  prdiriM  a|AMt/iU  ,  qua  V»n  liyrum  4a  la 
cliia.|)ari»iiM(<  i^taiunt  tie*  •«>r/H'N/«  ,   qua  oxut  qui  iin  In*  AociuUianl  pit*,  tin  volt 
luni  dtru  tituJiiurM  liMraui  ^lainnt  doa  (Ate*  ariMlioa  at  Aon  unfniita  ju  liiaiilo  ;  at 
«o,  porlant  at  a'adrowittiit  k  tou«  ka  oatholiquM  ruiuain*  ilo  U  iliia  pnnti^^i,  aNtr'> 
•tttma,   4  Fierra  Duniontinr,  Kuohariate  Ayotia,    IMmuI    lUiuillnrti,    Uurnnnl 
Kibiinly,  Ktia  Duiuontiur,  (iilbort  (>*<iMitni«,  Ktiouanl  Iktlami,  Juanph  Duiuoutior,. 
Jtir(<iiiiii  l'litnt«flt  AiJolpbo  Li^oio,  touM  (\lt*Qttiuni  hubiliM  4  Toiar  A  In  ilitti  titw- 
tion  linn*  l«  but  da  laa  intlwidar  at  d'nittuaifoar  (odCiiiiunt  laur  votu  4  kt  dila 
^luoiion."  .-       -  .     . 

I7tdme.  partlealariti :  "  Aa  ||it  Ilea  ^  St.  BftHh^lttmy,  pdrtdant  lit  dit« 
^lociiun  lniiti<^iliaUtnu)nt  avant  at  en  vua  d'iaalle,  ut  avant  |.i  vutaiion,  Ifi'diU 
«l4v^ronila  iMaaairea  Arobanibaull  at  Uriun  unt  ral'UN^  d«  oonlMM^r,  d'atixouilni  at 
d'adiiirttroii  faira  loui;a  I'Aquoa  pluaifluni  aiiholiqua  ruHinina,  l«ura  pnrniaaiona, 
uniquaiiiunt  parot)  qu'ila  apparUinaient  au  dit  parti  liberal  pulitiquu,  o1iit-4dira 
au  parti  du  oandidat .  oppoi^  au  ddlondaur,  at  qu'ila  raruaaient  du  ratmndu'nnur 
pour  Nuivre  l«  parti  du  d^fundaur  ou  d«  votur  pour  lul  A  la  dita  ^aation,  antra'- 
lulroa,  (itibort  Oomtoi*,  I'iorro  Dumontior,  Kdouard  Iklland,  A<l<»lpli4i  Ilirn>te, 
J<Srdiuio  I'lunto  et  Jowpb  Duniuntier,  touit  (ilooteurit  liabilua  4  vo(or4l«  dila 
(Sleotion,  et  oo,  dana  lo  but  da  laa  intiinidor  ot  d'influenoiir  iud&nmat  luur  vota 
4  la  diio  4^lootion.  -  '  .        ' 

18i6nio.  particularity:  "  Au  dit  lieu  da  Hi.  Hirthtflemj,  pondnnt  la  dita 
•^leotion,  iniin«idiat  niont  avant  ot  on  vuo  d'icullo  at  avant  lit  vutution,  lua  dita 
l(dv<$ronda  Moaairua  Arohanibnult  et  Hrion,  ont  dit  4  pluaiourx  oatl)ioli/)uot 
romainit,  loura  par>>iMHi«inM,  qu'ila  no  Ion  uonfuMoruiont,  lua  nbHoudraiii^t  tt  leT 
admottraif nt  4  fuiru  luura  I'dquuM  qu'i^  o«Mi<iitiun  qu'ila  abundMiiiiiiMMMiit  lo  dit 
parti  lilxSral  politiquo,  ot  lo  camlidat  op|X)N<$  uu  ddtundour,  pour  votur  on  i'uvour 
do  M  dornior,  ou  qu'ila  a'abatiiiMHont  do  votor  li  la  dito  ^loution  ;  ot'quo,  aana 
oela,  ila  rci'uaaiont  ot  lio  pouvuiuut  Ioh  oonroNitor,  abititudro  ot  udiuuttro  A-fiiiro  loura 
I'dquoa,  ontr'uuti%H  Gilbert  CoiutoiH,  Pittrro  Duniootior,  Kdouurd  ll<$luud, 
Adolpho  Luioio,  Jdrtfiuio  Fluiito  et  Jumipli  Duiuontiur,  toua  dlectoura  bubiion  A 
votor  4  la  diro  <ilootion,  at  oo,  duna  lo  but  du  loa  ipiiuiidor  et  d'influoiioor  indQiuont 
lour  vot«  4  la  dito  <$lootioD."  '       , 

Now,  though  it  wan  donirablc.  in  order  to  avoid  any  sort  olTniiNappirohunaioD, 
that  the  prcoioo  oharga^  boBuglit  forward  by  tlio  putitiunors-aCuld  bei  atated  in  ; 
(ho  torniH  they  thoniHolvoa  have  ohosoo,  and  in  thojr  own  longuago,  T  tliink  it 
may  abbroviato,  without ;n  any  degree  changing  or,)tiipa^A/)g  tfto  real!  extent  or 
Mgoifioanoo  of  these  okatgoa,  if  I„  giTe,  at  once;  the  Bubstodtee  of^  tlMdji.  First, 
■     ■  J  .        -■■    f '    •  ^     .'  '     ■*  ,      '.      ■     \ 
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.ff-.in..  not    o„l,    .ho    .iXn  '       e      .I    T        "T.""  "''"^   "*-    " 

"fc:b,X;::''?'r''^''  ""•'  •^•"'  »>-•.-  ..;^«- :':.:;  t 

And .  .He  „....  r  z':r  .:tt. "  :r  u:;l^x!  rrr*' 

tobuy    .  hnrw    f..,  „.„  J  '  ''^  *"'*   "»•"    "'<«»"«   I  toll 

"  .llow  j  nun,!..,  „rp«,pl.  ,„  »,  ,b„„,  „  ".  "7.  7   iT  °'"'™"  ** 

tl.0  good.  Ho  oaonot  avuil  hiitiwlf  of  thew  ncoD  «'«  aot.  f..r  .Ir.  x.  ** 
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Bttf  ii  ill  W  BiMWry  In  9»  fwM  *«llMf«#iM  a*  llik  MlbjNil      Kf«f]NMM  iriU^ 
inijU  leMK  in  «Q  «^««<t««  i«  fiMJ  f»i(^   to  f*fof  m4  pviiwAte  %%*  ilomiUm  of  « 
•Mitli^^,  ti»i«0MM  (>j^,>  /<irf«i  iIm  »tfymt  ^  AMti  «an4t«lala.    Tfila  •••  llm  rwli^ 

IIm  ««r<ii "  tm  fuDHt  /ttiilh  "  in  iIm  UolniiUMt  bj  iIm  iMfii<Nl  jM<i|t»,  Im«mm« 
^  vUIkniI  U  •  MMMaU  waitM  U  liabi*  la  Im  HMMaixl  hj  lk«  Mta^of  m  .vmn^ 
vHn  MiRht  pniMAil  lo  \m  kU  •«»«( ,  bu«  villi  lIlU  4imlt  liMU*4(lw  ihM  ««  »»•« 
tMf«  avi'lMfMNi  III  *ilmat\f  rafwl  any  l>U««  <tf  ••Itarwi  InUnMl  In  tha  |H>r«Mi  aatlnf, 
m  MW|tl  tli«  ilcSniUon  nith'iul  lh«  ■iiKhtetl  bMitaiHin,  ■«<!  •ppijr  U  >»  ib«  pr»- 
MM  ilMi.  W«  llAft  RMl  la  look,  ibM,  U  IIm  Mi^flMt  of  aKanaj  ia  ibaao  tmvnl 
ycraoMorln  tiij  of  lb«m  Wa  oonaMtr  iImI  iIm  ovIiUikm  on  ihU  aal^)««{  la 
l^irfdHljr  4«fliaiva.  Wa  will  rafar  Aral  lo  th«  abtrg*  aKainai  tb«  tUv.  C«KI 
CitAmpnaa  in  reliilion  lo  ihia  (|iMali<in  of  ■!(«•«/,  baaanaa  il  «aa  llio  Aral  pr» 
4MiMi  lo  M  i*  Iba  aoaraa  of  Iba  •rRWMiil,  Tli4  ravarand  Ranilanian  Urila.  bU 
own  •Inrj,  and  of  oouran  it  cannot  bo  doublad.  Ita  takaa  Ibn  p<mitlon  of  •  ptt- 
faatljr  boneat  man,  who  i«  unmiaaDioua  of  baf  in^  duna  knj  wrung  wbatevar.  Ha 
<tfm\j  |>roatai^  bia  prinoiplaa,  and  bia  rigbl  to  aapport  tbaa.  All  Ibiiia  wall 
anottflb,  ■•4  Bobodj  quaatioaa  bia  rigkl,  or  Iba  right  of  mj  or  all  of  iha  maiM 
bura  of  lilt  ordor  to  prxfatM  and  praaliaa,  within  lha  limila  of  Iba  law,  tha  pria- 
fiip|<*a  itiaj  hava  |i<in«etljr  adoptad  and  lionnai|/  atiak  to,  bul  wa  ara  onlj  on  tha 
«)uaaii(m  ofaftaooy  M  jrH  i  Mi4  I  ««i  n«ralj  obaartinK^  ta  ragarda  thiaquaailoa 
of  aiteoey,  thai  tha  Hatr.  Mr.  Champaaa,  with  bb  uad||p^U«d  honaaty,  and  lha 
oouraga  of  bia  opiniona,  talla  ua  aoni«tbing  on  tbia  quaaHon  of  agvnojr  that  appaan 
of  a  vary  d««t«i«e  d«aaripiion.  Tha  reapiiudant  brou}<ht  bim  a  lattar  from  tba 
Hav.  Mr.  Lorangor.  Tha  lattar  i«  not  lo  ba  bad  ;  but  tha  ooulania  ara  nal 
iHitwrlain.  It  announct^  tho  nandidatura  of  Mr.  Itubillard — a  aubJMt  that  hid 
^  evidently  baan  bal'ura  that  diaaMMod^twoan  tha  KaT.  Mr.  Champaau  and  tha 
Rav.  Mr.  Ijoranger.  Mr.  Champaau  road  tha  lattar ;  iba  witnaaa  Cbarlaa  Moa» 
aaau  aaya  ba  rfad  il,  oot  aloud,  but  lo  himaalf,  an^  raad  it  Iwlaa,  and  aflar  bavinn 
dfli^o  ao,  tliA  oatd^data  aaonied  lo  wiah  to  |;;tit  il  back  ;  but  lha  «ur4  aaid,  I  will 
ket'p  it,  and  nialU  aoma  obaarvatiqna  n«it  Sunday:  ("  •?«  ta  gortU,  tt  j«  com- 
NMNfarat  dimaneh*  pratkain.")  Now  wa  laka  it  to  b«  (|uita  impoaaiblu  for  anjr^,^ 
fair-minded  paraon  to  niiaapprohand  the  ronl  eharactor  of  all  thii«.  Ilnre  wa 
oandidttto  bcarint(  a  loiter  about  bia  own  oundidature,  tUftcn  by  Mr.  U)run)i 
and  oddVeaaed  to  Mr.  Chuiupouu.  Tlio  |jitler  rtiuda  it,  and  niakoa  an  nuii 
ahowing  that  |ha  boar^r  porfeatly  underatood  the  eon  loo  la  of  the  lottar,  olharwi 
the  anawor  wouMJfavrt  hat|  no  Nignifloanoo.     Il  ia  tho  oaae,  plainly,  of  a  oandi- 


dato  taking'*  Iv^tcl 
waa  iikewiao  in  lii| 
<)ther  aaaentud ;  jrrolM|pf 
firni«d  and  oaM^nled 
nioro  parlioulurly  re 
without  doing  violon 


ono  gi'niiomao  who  waa  in  hia  intoreal  to  aoothar  who 
t^antt  ,lbe  letter  aaggcatod'  aomothing  to  which  that 
.iA.1  ...  .1.  ^^^^  ^   ^  oipreaaing  hiiuaeir,  but  eon- 
HubMCfjiKml  acta,  to  which  I  do  not  now 
that  tli4i|i)k  .view  wo  can  tako  of  tho  thing 
eiaon  and  juopnent,  aiei^iied  i^^iKflir  and  cooi- 
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»«p,%«ng  I,.   It  I,  d.«„*|  with  H  ,i.w  to  .«.br«,.  .|„o,|  ,„,,  ^  oftrnpro  J 
'"««.«•..  •h.th.r  b,  phjr.ic.1  lnU„.ld.tio..  o,«th«,wi...  JjTw.  w.r.3 

«h«  K«.U  bulwark  of  th.  community  .g.l„^  in.urr-otio..  .nd  fVultl*.  .tfmpt. 

fromih.  conviction  of  h..  pcopl.  th.t  u  i.  «c„„,li,  ..,,olH  for  their  benefit. 
I»  th.  proper  •«„iM  or  that  influcoM  o„  e|«,t.,r.,  the  pri,.t  m.j  ooun«,l,  .d  via. 
recommend.  .ntr..t  .nd  point  out  tb,  Irii.  V^e  «#  woraJ  dutj.  lod  «p|  |o  J^' 
2~n   id-to  .boutd^c  preferred  to  .notl«,  «od  a..y,   Ifh^liink  ItkZ      ■ 
the  who  .  wei«bt  of  hi-  character  into  the  ^U. ,  bitbe  „..y  not  -ppe-l  to  \Z' 

hope,  of  reward  here  or  ber^fter,  and  h.mu.tnot  u..th«...  of  temporal  injurj. 
2  «f  J.rd'-nt*go  or  puniebment  bereaAer.  lie  muat  uoi.  t<^  i««aa^tbriiUa 
to  eicomnunict.,  or  to  withhold  th«  Mcraiucnta,  or  to  e.poMt|ki  ptrt^  to  in. 
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qtlivi^miigiouB  disability.  Iffao  d()ieB  ao  wit^a  view  to'^lDfluepoo  «  Toter,  or  affeet 
aadeotioD,  the  law  considers  hiid  guilt;y  of tindtte  influen 

A.S  to  the  influence  of'the  clergy  when  .notuodue,  alluding  to  a  meetiiftg  of 
the  clccgy  that'  had  been  retietd  oa  to  some  eitent  In  that  oase^  the  same  judge- 
said':  ■•  ,   ';  / '  •  ;    -.  ■  ■    ;       '  '  ^"^      .■'.■. 

"  I  allude  to  this  meetipg  beeat^6  it  has  been  made  the  subjeot  of  mueh  eom- 
mentary,  and  upon  the  fi^o  of  the  petition,  as  well  aa  in  the  evidence  given  for 
the  petitioners,  it  has  bccn.mad^  the  foundation  of  many  of  the  charges  whiob 
have  been  put  forward.  It  is  not  my  duty  to  pronounoo  upon  the  policy  or 
expediency  of  that  step  so  taken  by  the  clergy — that  is  the  holding,  in  the  first 
instance,  a  meeting  confined  to  the  clergy,  of  Ihe  county,  and  their  8electing»>s 
a  candidate  whose  intOrest  they  agreed  to  promote  with  all  their  power.  All  I 
have  to  do  is  to  proDouno»-vpon  the  legality  of  it,  and  I  am' obliged  to  say  (hat,  ^"^ 
hpwcver  objectionable  it  may  have  been,  it  was  a  lawful  proceeding.  It  warf  -jji 
quite  as  open  to  the  clergy,  as  electors  of  the  county,  as  it  would  have  been  to  any  ■'•^ 
other  body  of  electors  in  the  county,  to  separate  themselves  from  the  genera  1  mass 
of  the  electors,  select  a  candidate,  and  agree  to  support  that  candidate.  When  we 
recollect  the  very  great  interest  which  the  clergy  had  in  the  theii  pending  eleotion, 
and  the  crisis  which  they  no  doubt  considered  was  immine^,  probably,  it  is  a 
course  which  one  would  have  expected  they  would  take  upon  the  occasion.  The 
objections  to  it  are- that  it  separates  the  clergy  from  the  laity;  it  exposes  the 
former  to  the  imputation  of  what  is  called. '  clerical  dictation.'  It, creates 
jealousy  and  uneasiness,  and  lays  the  foundation  for  the  charge  of  undue 
'influence;  and  there  is  this  quite  certain,  that  it  calls  upon  the  judge  who  may 
liavc  to  determine  the  validity  of  the  election,  to  view  with  suspicion-  and 
''criticise  with  vigilance  the  course  which  the  clergy  may  take  in  the  contest."   , 

In  thepounty  TipperdVyjCase,  Mr.  Baron  Hughes,  in  his  judgment,  declared 
.  the  respondent  duly  elected.     As  to  the  influence  of  Roman  Catholic  priests,  • 
be  said : —  ,  '    „ 

'  "  A  priest's  true  influence  ought  tobe  like  a  landlord's  true  influence — spring- 
ing from  the  same  Botirces,  mutual  respect  and  regard,  sympathy  for  troubles  Or  * 
losses,  sound  ao^ice,  generous  assistance,  and  kind  remonstrance — and  where 
these  ^exist,  a  priest  can  exercise  "his  just  influence  without  denunciation,  and 
the  landlord  can  use  bis  just  iiifluence  without  threat  or  violence.  A  priest  is 
entitled,  aswelhnsany  other  subject,  to  have  his  political  opinions,  and  to 
exercise  his  legitimate  influence  legitimately.  It  is  a  mistake  to  suppose  that  . 
on  a  man  taking  Holy  Orders  he  ceases  to  be  a  citizen,  or  ceases  to  beolo^hed 
with  all  the  privileges  and  rights  of  a.  citizen,  -But  a  priest  has  no  privilege  to 
violate  or  abuse  the  law.  He  has  no  right  to  interfere  with  (he  rights  and 
privileges  of  other  subjects.  He  may  exorcise  his  own  privileges,  but  he  must 
forbear  in  respect,  of  others.  It  is  also  a  mistake  to  suppose  that  every  act  of  a 
priest  is  a  spiritual  one.  An  assault  by  a  priest  is  simply  an  assault,  and  no( 
priestly  intimidation ;  and  the  assault  of  a  priest  can  and  ough|  to  be  resented, 
an^  prosecuted  and  punished  like  any  other  individual.  " 

,Io  the  Boi'ough  of  Oalway  case,  p.  200,  Mr.  Justice  Lawson  declared  the 
election  void  on  account  of  intimidation  by  the  respondent  and  hia  agenta.     A*  ** 


■     ,      ■'v^.. 


*£. 


COURT  OP  fiEVIEW,.1882. 


i^ed  the 
tB.     A»  ' 

\ 

\ 

299 

«fco  spiritual  undue  influonw,  ho  soid  — "  UnAnTZa  7,        ',  "^ — ' 

wMoh  it  i.  only  a  sneoie«    ml?  iL     .  [^"'["V^"*""*'  '"''*'  '"''*'•  '''""d"  <>f 

tioD :-  "''"*'  '*"'"•'*"'  «°'*  «"«"«'.  from  hU  deposi. 

Je  ne  suis  point  iat^ress^  dans  I'^v^oemeot  do  co  proc^. 
Jr^imJ^T"  '"*  "  «^  ^"-^'on  en  cette  cause,  tenue  en  avril  et 

politi,ueour:tneoti^'  t^^^^^  1» 

«'e8t  passd  ent«  tous  et  lui  4  Jlu^^j  "''°""''  "'  raconte.-nou8  ce  qui 

^*  •'•-.f-tjn.ps.i.n.aisi.sontdesdifficuUr^L'^^^^^^     11' 

et  je  voudrai.  b,ed  fa.re  mes  Pfiques  comme  je  les  ai  to^ours  fai^  depu^r; 

«ramiire  communion."    11  mtt  Ait  ia   j.-      ..         i""juura  laiies  aepiys  ma 

'      "  *"!  "'^  '*>  °*M  cotte  oocaaion-lA:  pour  quel  parU 
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avei-vouB  votA  ?    J'ai  dit ;  j'ai  toujours  vot^  pour  monsieur  Sylvestre.     Ilm'a dit ;. 
voilA  ane  Election  qui  ae  prdsente,  voteret-vous  dans  le  m6me  sens?    J'ai  dit  r 
oui,     II  m'a  dit :  "  eh  bien  f  pas  de  Pflques."    J'ai  dit :  o'est  bien  I  je  vous  ai* 
demand^  &  faire  mea  Pfiques,  j'irai  plqtfit  A  ooolesse  aiileurs  et  je  ferai  mes 
Pfiques. 

Here,  then,  wo  have  one  case  presented,  about  which,  if  the  law  I  have  cited 
is  to  prevail,  there  ought  to  be  no  diflSculty  whatever.  I  do  not  now  say  that  that 
law,  as  I  have  cited  it,  is  to  prevail,  because,  before  I  can  say  so  properly,  I 
must  consider  what  is  said  on  the  other  s|9e,  and  which  is  of  very  great  interest 
and  importance  indeed.  I  do  not  say  that,  ooDsttitfed  as  a  jegal  proposition,, 
those  pretensions  present  any  groat  diffiOulty ;  but  1  do  say  that  we  have  felt 
a  very  deep  interest,  potwithstanding  previous  well-known  decisions,  in  heai^ 
ing  those  pretensions  discussed  as  ably  as  they  have  bieen  discussed  by  the 
learned  counsel  on  both  sides.  The  answer  that  is  made  is  not  now  made  for 
the  first  time.  It  is  expresfwl  to  a  great  extent  by  the  words  "  clerical  immu> 
nity,"  and  it  maintains  that  the  acts  of  the  clergy  are  cognizable  only  by  their 
ecclesiastical  superiors.  The  privileges  of  the  Iloman  Catholic  clei^y  and 
religion,  it  is  said,  were  guaranteed  by  the  capitulatidn  and  the  treaty,  and  there- 
fore this  freedom  to  exorcise  their  religion  is  above  the  provisions  of  the  election 
IjiS,  which  is  the  law  of  the  Parliament  of  this  country,  and  which  soys  that 
.  certain  things  on  certain  occasions  are  corrupt  and  illegal  practices,  andmay 
have  the  eflfect  of  avoiding  an  election.  I  may  say  at  once  that  we  should  not 
be  averse  to  discussing  once  more  a  question  that  has  been  already  pretty  well 
discu^ed,  and  as  far  as  the  facta  of  the  present  case  would  go,  completely  decided  ; 
but  in  whatever  way  that  question  might  be  looked  at,  I  say  without  tesitation 
that  it  is  no  answer  atM  to  the  present  charge.  Either  these  acts,  or  rather 
this  specific  act  which  we  arc  now  upon  in  the  instance  of  Mr.  Champeau,  was  com- 
mitted, as  it  isfflleged  to  have  been  committed,  or  it  was  not.  It  is  alleged  to  have 
been  committed  by  an  agent  of  a  candidate  at  an  election.  That  is  either  true,or  it  i» 
not.  If  it  is  not  true,  if  there  is  no  agency,  then,  of  course,  there  is  an  end  of  the  case 
at  once ;  but  if  there  is  in  this  instance  proved  agency  (and  we  hold  that  there  is), 
the  act  that  would  appear  to  be  proved  would  not  be  the  act  of  a  priest,  qud  priest, 
but  the  act  of  an  election  agent  who  happened  to  be  a  priest.  It  is  the  act  of 
the  candidate  done  through  the  jgency  of  another  that  isj  made  the  ground  for 
asking  that  this  election  be  set  aside;  and  if  the  agent  carl  shield  the  candidate 
by  saying  that  besides  his  agency  for  him  he  had  other  and  distinct  privile^s  of 
his  own,  besides  the  rights  of  the  candidate,  then  obviofisly  there  would  be  an 
end  of  all  freedom  of  election  whatever ;  for  the  Candidate  would  in  such  a  case 
only  have  to  select  clerical  agents,  and  there  would  be  an  end  of  the  matter.  It 
is  not  for  the  acts  of  those  who  were  acting  independently  of  the  candidate,  but 
for  the  acts  of  those  who  are  held  by  the  law  to  have  been  his  agents,  that  it  i» 
asked  to  set  aside  this  elecition.  Whether  there  be^  agency  or  not,  then,  this 
asserted  privilege  extraneous  .to  the  agency  is  quite  immaterial,'for  if  it  exists 
extraneonsly,  to  the  agency,  it  cannot  reach  back  to  the  candidate  whose 
acts  are  in  reality  Jiow  in  question  on  the  pflnciple  qui  fucit  per  alium  /acit 
per  »e.    What  the  priest  may  do  when  acting  entirely  on  his  o^n  behalf,  and 
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anSldidl'  r  V       ""'''    ^^  *••"'*   "'««'  lualifled   to   put  it  forcibly 

.^^v  h^i^S    and  .  \       ""*'"••  ''  ^''^'^  '^  •*  '•*'"^»t.  ««  it  '«''  holding  it 

f^and  I  fi;ro„:at  l"V;;'"  ""  "'"'  ""^  *'"^'"«  ^^  ^^^^^  «««ff '^  «  -^e^ 

for  its  own  pur-l      I V        -"""''  '''"^  good  stuflF  indeed  in  itself,  and 

thehu^aXl   1,1    .f '•^'Tr^^^  ""'^  v.did  proceedings  under 

strict  liiiM  nf  1     ^"""  ,'."**  t"*"^*  ""y  be  instances  m  which,  apart  from  the 

dtJ  .r„^."SXi«:  :;"* ""  *""  """^  •°^"  -°°""' 

!»««♦  ;  J-  P  **'  **  layman,  was  us  ng  "  undno  influence  "  at 

h"  eer^^drtrr ^'^'^'"■r  '''''^''  '^--^  of  tbethinrwU 
Taketreca^iltthrr'^"  ''"^'T  "'^'' *°  "^'"^'''^'^  that  offence, 
if  you  will!lf  Jldi!  ^^J^^'^^^^-^^J-the  extreme  and  improbable  case 
t  you  will-^f  a  candidate  pledged  to  bring  in  a  bill  to  repeal  the  laws  urainst 
theft  or  murder  founded  on  the  decaWuP     it  »«.,ij        i  f     .     ^ 

ordini.r„  n.«„  ♦!.-*  *k  aecaiogue,    it  would  surely  not  be  thought  bv 

ordinary  men  that  there  was  any  «  undue  influence  "  in  sayL  of  such  a  canS^ 
date  and  his  supporters,  that  both  alike  we.,  risking  their  LvaaorYel'ht 
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it  eamo  to  bo  leaked  atjo.  the  light  of  the  Statute,  it  might  poraibly  bo  seen  thl^ 
it  wa!<  legally  "^  undue  f|{flucnoe,"  beonuse  voting  is  an  exeroiae  of  apolitical 
right  protected  by  the  Stohitlr^  and  oonaiderod  simply  as  a  political  right  to  be 
protceted  in  his  person,  the  voter  has  the  power  to  votie  as  he  pleases.    The 
agent^.  therefore,   might  bo  quite  right  in  hia  opinion,  ahd  quite  wrong  in 
as^-rting  it  at  such  a  time  and  for  such  a  purpose,  because  the  law  has  said  that 
at  Eu*;!!  a  timo>h6  elector  in  to  be  left  free  to  exercise  his  choice,  and  that  there 
is  a  spocie^of  influence  which  it  calls  undue,  and  which  docs  not  appeal  to  the 
redsoii  aiid   judgment  only,  but  to  the  most  tremendous  subjects  of  which  the 
babian  mind  is  capable  of  receiving  impressions.     I  agree,  then,  with  the  dc-  t 
fendant's  counsel  in  every  word  that  has  been  said  as  to  the  granting  of  this  reli-/ 
gious  liberty ;  but  I  do  not  agree  as  ta  t^e  efiect  of  the  grant.     Those  to  whooi 
it  was  granted  vere  not  put  above  the  law,  nor  above  the  rest  of  their  felloW- 
coontrymen.  -  It  was  a  great  and  a  just  act  of  State  placing  those  who  received 
the  benefit^  on  the  same  footing  with  respect  to.  thdr  religion  as  the  other  in-   - 
habitants  of  the  ^ntry  mi<i;ht  occupy  with  respect  to- theirs.  But  religious  free- 
dom and  equality  are  one  thing ;  to  establish  the  superiority  of  one  order  over 
another-^an  imperium  in  tmperto-^wbuld  have  been  quite  another.     And  after 
the  series  of  cases  on  this  subject,  which  it  would  now  be  mere  pedantry  to  parade, 
with  every  desire  and  readiness  to^ear  whatever  could  be  said  on  either  side,  we 
■might  well  have  declined  to  reconsider  the  question  whether  the  authority  of  the 
Sovereign  of  England  o<in  be  exerted  in  hcr-Courts  over  all  her  subjects  in  this- 
country,  without  distinction,  or  whether  there  ttre  some  of  them  who  can  violate 
the  Statute  law  of  the  land,  and  at  the  same  time  decline  tha  jurisdiction  of 
the  ordinary  tribunals.  ^ 

Cnllcd  upon,  then,  to  determine  this  election  petition,  we  decide  the  ease  on 
this  o')f.  .oinglc  act — the  first  one  we  take  up — of  one  of  the  gentlemen  impugned, 
the  Rev.  Mr.  Champeau.  It  is  sufficient  to  determine  the  case  as  far  as  tl\e  valid- 
ity of  the  election  is  concerned ;  and  our  duty  calls  upon  us  to  go  no  further 
than  thut  one  ease  for  that  purpose.  I  have  ^aid  it  is  sufficient.  Under  the 
decisions  in  the  English  cases  cited,  the  matter  is  beyond  doubt ;  -  under  the 
decisions  here  in  our  own  country,  the  ease  baa  been  declared  with  equal  plain" 
ness  on  the  point  as  to  whether  the  act  in  question  constitutes  an  undue  influ- 
ence. The  cases  were  cited  at  the  bar;  they  are  well  known,  and  of  course  are 
binding  on  us  as  precedents.  There  is  only  one  which  was  not,  I  think,  cited-~ 
at  all  events  that  part  of  it  which  I  will  now  refer  to.  It  is  the  Charlevoix 
ease,  in  which  the  welMcnoWa  knd  extremely  able  judgment  of  Mr.  Justice 
Routhier  was  rendered.  That  learned  judge  held  that  he  had  no  jurisdiotion— 
a  point  on  which  the  Supreme  Court  held  a  different  Opinion  ;  but  as  to  undue 
influence  and  what  will  constitute  it,  the  learned  judge  h^d  precisely  what  wo 
are  now  holding,  and  his  language  is  so  dear  that  I  will  permit  myself  to  cite 
it :  '"En  effet,"  says  the  learned  judge  (p.  369  of  Hie  report),  "  pour  qu'il  y  ait 
'*  intimidation,  il  faut  que  celui  qui  oommet  bette  offense  prive,  ou  menace  do 
*'  priver  I'^leoteur  d'un  bien  dont  il  dispose.  Or  les  sacrementa  sent  des  biena 
"  spirituels  dont  le  prStre  dispose  suivant  certaines  r^les  que  iMglise  lui  a 
'*'  trac^es.    Quand  le  pretre  refuse  les  saorements  Jl  un  ^leoteur  4  oauae  de  sou 
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-/     vdte,  je   oomprcnds  done   qu'un   luge  qui  se  croit  competent  en  n.ati^re    Mu.«««.. 
^imuellepuiBsedirequ-ilyamftmidation."     Thd-Joarncd  judge's  doubt  wns     RoSilfard 

__  •bout  the  power  of  the  Itj  tribunal,  not  about  the  legal  oharnctcr  of  the  act 
Wjiich'w  prated  in  this  case.  Since  the  judgment  of  the  Supreme  Court  in  that 
same  case,  we  do  not  feel  the  difficulty  which  Mr.  Justice  Routhicr  felt  about 
the  jurisdiction,  and  we  have  no  misgiving  as  to  the  law  and  the  reason  of  hif 
description  of  the  act  %'    .  „       , 

Now,  as  regards  the  other  Otaes,  though  we  are  not  called  upon  to 
pronounce  upon  them  as  regards  the  validity  of  the  election,  we  have 
been  obliged  to  look  at  them  (and  a  very  heavy  labour  it  has  been),  with  • 
Ti^ew  to  satisfy  ourselves  not  only  of  their  real  character  in  themselves,  but  also 
of  the  personal  copiplioity  of  the  respondent.     We  might,  of  course,  proceed  to 

apply  these  prinoijjles  to  the  rfther  cases,  and  to  consider  the  evidence  appropriate 
to  each  of  them:  but  we  purposely  abstain  from  doing  so.    Though  we  have 
been  obliged  to  ezamrne  and  consider  all  these  charges,  and  all  the  evidence,  we 
think  we  are  not  o&Ued  upon  to  discuss  them  at  length.     We  merely  say  that, 
with  the  exception  of  the  Rev.  Mr.  Loranger,  we  consider  undue  influence  and 
intimidation  to  be  dearly  proved  in  all  the  oases  j  and,  of  course,  for  the  purpose 
of  applying  the  law  to  this  case,  one  single  case  is  as  good  as  a  thousand.     In 
declining,  then,  to  go  further  into  these  charges,  as  unnecessary  for  the  deter, 
mination  of  the  case  before  us,  wfe  will  merely  say  that  in  none  of  them,  including 
the  charge  already  disposed  of,  do  we  see  any  sufficient  or  convincing  evidence  " 
of  the  respondent's  personal  complicity  with  any  of  those  acts.    For  the  same 
reasons,  it  becomes  quite  unnecessary  to  consider  the  motion  to  reject  evidence 
Thecaseis-disposedofwithout  reference  to  the  evidence  that  was  objected  td 
by  the  respondent;  therefore,  the  petitioners  have  no  interest  in  having  the 
evidence  allowed,  nor  the  respondent  in  getting  it  rejected.     It  only  remains  to 
say  that  we  avoid  the  election  on  the  ground  of  undue  influence  and  intimidation 
practised  by  agents. 

*  G^ain  &  Co.,  for  petitioners.  Election  annulled.        ■• 

M.  Mathieu,  lor  respondent.  " 

(J.K.)  ^  . 
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Coram  Maokay,  J.,  Papineau,  J.,  Jbtt4,  J. 

No.  1867.  ' 
MacDondld  vs.  Liriger  dit  Laplante. 


'\ 


^wi!^'!."""*'**'"!  '"""weaWe  cannot  «uehypoth6cMllytoreooTer«n«OT,oftatere.t 
a.    That  In  the  prMentlMtonce  there  WM  no  legal  evidence  of  Interruption  of  piwcriDtton 

zs'rerAr^i^rr"*''''^"'^'''"^"*;''^*^^^^^^^ 

This  was  ft  hearing  in  Review  of"  a  judgment  rendered  by  the  Superior  Court 
at  Montreal,  dismissing  plaintiffs  demurrer  to  defendant's  plea,  and  the  final 
judgment  dMmuMBg^-yUi&tiffg^iietioB.  ''■^ 
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The  action  was  broaght  to  reoover  92508.60,  balanoo  of  the  capital  of 
the  price  of  sale  of  certain  initnovoablo'  property  by  plaintiff  to  defendant, 
under  deed  executed  9th  February,  1870,  before  T.  R.  Jobson,  N.  P.,  and 
registered  18ih  February,  W70,  and  for  arrears  of  interest. 

On  the  Slst  March,  1676,  the  plaintiff  registered  a  memorial  of  6 ve  yeara 
arreara4>f  interest,  duo  under  said  deed  on  the  let  March,  1876,  tDiounting  to 
$1004.i^ 

Tha  dolb^dant  paid  various  amounts  on  account  of  thd  arrears  of  interest  duo 
underNsaid  deed,  leaving  a  balance  due  for  such  arrears  accrued  to  the  28ih  of 
Maroh\l880,  of$1480.  •«  \  '^ 

The) plaintiff  thereupon  sued  the  defendant  hypotheoarily,  and  claimed  thoi 
the  pi^perty,  sold  was  and  should  be  declared  by  the  judgment  to  be  rendered  in 
the  case  to  bo  hypothecated  in  plaintiff's  favour  for  the  said  two  amounts  of 
J2$U8.50  and  $1480  ($3988.50),  and  interest  at' 8  per  cent  (the  rate  stipulated^ 
'in  the  deed)  on  the  $2508.50  from  28th  March,  1880,  and  on  the  $1480  at  the 
rate  of  6  per  cent,  from  date  of  service  of  prooesS;,^  and  that  defendant  be  eoa< 
demned  to  abandon  the  property  en  justice  or  pay  the  debt. 

The  defendant  te'n>lered  to  plaintiff- on  the  24th  November,  1881,  the  said 
balance  of  capital  ($2508.50)  and  the  sum  of  $1003.40  f5r  five  years  arrears  of 
interest  up  to  that  day,  and  pleaded  that  all  interest  except  these  five  years  arrears 
of  interest  were  prescribed,  and  lie  reiterated  his  offers. 

The  plaintiff  fyled  an  answer  in  law,  assigning  the  following  reasons  : 

"  Because  the  present  action  ia  a  hypothecary  one  for  the  recovery  hypothe* 
oarily  as  well  of  the  five  years  arrears  of  interest  referred  to  in  said  plea  as'of  a 
portion  of  the  five  years  arrears  of  interest  which  had  aoerued  and  were  due  oo 
the  1st  day  of  March,  1875,  under  the  deed  of  sale  in  snid  declaration  ivcited,' 
and  respecting  which  a  memorial  such  as  required  by  Art.  2125  of  the  Civil  Code 
was  duly  registered  by  plaintiff  against  the  property  described  in  said  deed  on 
the  Slst  day  of  March,  1876,  as  alleged  in  said  declaration,  and  the  hypothec  of 
said  plaintiff  for  such  arrears  of  interest'  was  and  is  wholly  unaffected  by  any 
such  prescription  as  that  alleged  in  said  plea. 

"  Because  therightof  the  said  plointiffso  to  sue  hypotheoarily  for  said  portion 
of  said  arkears  of  interest  is  wholly  unaffected  by  any  such  prescription. 

"  Because  it  is  not  alleged  in  said  plria  that  said  portion  of  said  arrears  of 
interest,  or  any  part  tliercof,  hath  been  paid  or  is  not  really  due  to  said  plaintiff 
■s  alleged  in  said  declaration. 

*'  Because  the  said  plea  admita  alltKaallegfttionffofBatd^decIaration,  and  no 
~falid  of  legal  reason  is  assigned  or  alleged  in  and  by  said  pleia,  why  the  present 
action  'should  not  be  maintained  as  brought  'and  as  set  out  at  .length  in  said 
declaration." 

The  plaintiff  also  refjied  specially,  besides  reiterating  the  reasons  contained 
in  the  answer  in  law,tq  the  effect  that  any  prescription  of  the  arrears  of  interest 
which. defendant  might  l^lly  urge  had  b^n  interrupted  by  the  payments  made 
by  defendant  on  account  of  such  arrears,  of  £50  on  the  26th  of  May,  1879,  and 
^  £75.10s  Od  on  the  28th  day  of  Marah,  1880. 
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nor  Marc ,,  1882 ,  ^the  reason  ossigned  being,  the  following :- 

deur  par  acte  1 J  devantS  J  £"1  i^""  '«°^  "o-"*"'!"  P«r  le  deman- 

Co„B.d<5ran   que  le  dit  d^fendeur  .  p.j4  M^t  demandeur  qui  l'  f  i;  ea' 
•  dtdZrurTdTee^"  ''  '-'''-'  '•  ^^^  -^"^  ^«  '^'"^  ««>  -^-^^.-e  Te 

Consid^Srant  que  I'cnregistrement  d'nne  demande  «a  bordereau  .«S«ifi.„k 
lemontantdea  arr^^age.  «ohu8  et  r^lan.<$«, fait  conforn. wXtltL^^^^^^^ 
d«  c«Je  C.V.1  ne  conaerve  1  Vpoth^ue  pour  le  aurplus  de  cl^ 
aint^rfit  qu'enautontquece.  atr^mges  d'int^rfit  ne  sont^  P^rTJetT 
la  pre«o„pt.on  en  6teign.nt  1.  cr^ance  iteint  .nasi  I'hypothLe T      ' 

ConaidiSran^  que  lea  immeubles  mentionnds  dans  la  d^o  Jation  du   deman- 
deur  ^taient  IjypothVife  pour  la  balance  da  capital  d«  dit  prix  de  yZZ 
pouroinqanu^  d^^rirages  d'intirfits,  savoir  b  «,u.a.e  offerta' ^^,^^^^^^ 
Jn!^f.;;«  T^*  ^'^taient  pas  hjpoth^u^s  pour  le  surplus  derdUesla 
-^nnfe,  d^  d»s  arr^Jrages  d'int^rfit  vO  qu'ils  <5taienV  prescrits.  *  -      ^ 

Consid^rapt  que  le  dit  d«,andeur  ^6t4  paytf  de  tout  ce  que  lui  ^tait  dft- 
^  A    maintenu  et  «intient  les  d<5fenses  du  dit  ddfendeur  etdrute  ledlt 
demandeur  du  su^lus  de  sesconclusions,  avec  d^pens  contn,  le  dit  deJal  ur  »     . 

faiS  Jn';:^^-        ('':?"•"««>•  I'  "to  be  noted  that  the  analjud^en   h„ 
failed  to  prjnounoe  with  rcg,rd  to  the.  interruption  of  prescription  pITded  bv 

Unjer  Art.  2122  of  the  Civil  Code  the  registration  of  the  deed  of  sde«H«red      ' 
to  they^ndor  (rt..  plniutiff)ri..4lH^«;;;^,  oi  ^)«f.,.nce  a,  forleTrio^- 
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<*  pal,  tho  intorest  Tor  five  youa  gentrallif,  and  that  which  u  du^upon  the  cur- 
"  rent  year."  •  ^^'T 

And  Art.  2125  onoots  that  "  th«  creditor  (the  plaintiff)  has  a  hypothec  for  the 
/'  remainder  of  tho  arrears  of  interest  *  ♦  froin  the  date  only  of  the  regittra- 
"  tion  of  the  claim  or  memorial  speoifjriog  the  tmouat  of  arrears  due  and 
"claimed." 

"  Ndyerthdess,  the  arrears  ofinterest  due  at  the  time  ofthefint  regittration, 
•  **  and  therein  specified,  ore  preserved  by  such  rojjistnition," 
«l(f  Under  these  provisions  of  tho  Code,  then,  the  effect  of  the  registration  made  by 
plaintiff  of  the  deed  of  sale  on  the  I8th  of  February,  1870,  and  of  the  memorial 
of  arrears  of  interest  due  under  said  deed  on  the  31st  of  Maroh,  1876,  was 
to  secure  to  tho  plaintiff  a  hypothec  on  the  property  sold  by  that  deed  for 
the  arrears  Covered^  the  memorial,  of  date  the  Slst  day  of  Maroh,  1876,  and  to 
preterve  to  the  plaintiff  his  privilege  for  five  other  years  arrears  of  interest 
generally  and  that  dukfor  the  current  year. 

Now,  if  the  contentimi  of  these  two  judgmiSnts,  that  inasmuch  as  all  arrears 
of  interest  are  (under  Art.  2250)  prescribed  by  five  years,  the  privilege  and 
hypothec  of  tho  plaintiff Vaa  really  limited  to  five  years  arrears  of  interest  and 
no  more,  be  correct,  it  ml^st  be  on  the  assumption  that  Art.  2260  repealed 
Articles  2122  and  2126.     \ 

It  is  respectfully  submitted  that  such  au  assumption  is  unsustainable,  and 
that  effect  must  be  given  by  the  Courts  to  all  of  the  articles  of  the  Code,  and  to 
reconcile  their  provisions  together,  however  they  may  seemingly  contradict  each 
other.         '  ;  \  . 

This  was  the  doctrine  laid  down  W  the  Court  of  Queen's  Bench  in  the  ease 
of  Walker  &  Sweet  (21st  L.  C.  J.  K*.29),  wherein  the  Court  held  that  not- 
withstanding the  provision  of  Art.  2267,  that  in  all  the  cases  of-Uhort  pre- 
scriptions "  the  debt  is  absolutely  eztinguisked,  and  no  action  oan  be  maintained 
"after  the  delay  for  presoriptioa  has  expired,/"  Art  2227,  which  provides  for  the 
"Interruption  of  prescription,  could  nevertheless  be  invoked,  and  it  was oonse- 
quently  held  in  this  particular  case  that  there  was  sufficient  evidence  of  interrup- 
'!  tion  of  prescription,  and'  that^^'^|kdiiff  had'  airight  to  recover. 

As  a  mode  of  reconciling  the  particular  Articles  p(  the  Code  bearing  on 
tjhe  present  oaise,  it  is  submitted  that  the  only  effect  of  Arts.  2260  and  2267  is 
to  take  away  the  right  to  sue  pertonally  for  more  than  6  years  arrears  ofinterest 
^  (unless  the  prescription  has  been  interrupted),  and  to.  leave  all  privileged  and 
hypothecary  rights  preserved  by  registration  intact  and  unaffected  by  any  suoh 
prescription,  treating  all  arrears  of  interest  so  preserved  by  registration  as 
oonsolidated  or  capital  sums  of  money. 

In  this  way,  although  the  "personal  remedy  may  be  taken  away  as  r^ards 
all  running  or  current  interest  exolsiB^ing  6  years  arrears,  the  right  to  sue  hypothe- 
oarily  fbr  all  such  arrears  of  inte^cdlt  as  have  been  thus  consolidated  or  capital- 
ised and  preserved  by  registration  would  seem  to  bo  beyond  dooibif. 

Besides,  as  Art.  2061  of  the  Civil  Code  declares :— '<  The,  object  of  the 
hypothecary  action  (which  the  present  one  is)  is  to  have  the  holder  of  the  im- 
moTeable  condemned  to  surrender  it  in  order  that  it  may  be  judicially  aold.  gnlflMi 


.\, 


COURT  OF  HE  VIEW,  1882.  \       807 

!.•  prefer,  to  p.y  the  d.bt  in  principal,  intereH  a.  ucure^i  by  r.gi,trution,  a:^ 

Then  taking  the  simple  cau  of  the  privilege  prowrvod  under  Art  212'  l,v  tl.« 

'        f^rTi   5  V 'r    "'^'^•r  »'"»*'"'  *''»*  ''•«  *'"■''-'•  */-''-  in  colloo/tcd  L  Zy 
Arr2  2V  rr  "T;  ""T"™/'  -tere«tpreservcd  by  rc^Ja.ion  and';  ' 

SplerL":-'"''''""^^"-'^^^^^^^^^  arreara  ahorj^.:: 

lenTr^T  ^'"".'^  """*'"'  *°  *^""'  *'"'*  "'»  Court  will  ausUin  auoh  a  pro- 

SUhltTf'  7         ""  ""  ?'"'*'  '"^  '  J"'^«*«"*'  <'~'"J"8  the  property 

have  been  allowed  by  th^  Court  below,  and  not  only  so  but  al«,  for  th"  while 

\t7  i'l":;^''*  *"•  *••*  •""""■'  ^'^^  f-  "-"  of  interes^nal  y  tl^t 
''"J''?*?^3^<>P«''^by<J«fi'»d"Mowit,the.umofM^^  ' 

.l.J,K  •        ^.  /"*"*  '*'■"''••  '"P^'t-n^  "Iw  to  Art.  2095  of  the  OiTij  Code      ' 
is".;!';?  :;  ''"r .-"  Kegistr^tion  doe-  not  interrupt  ,rj^' 
It  18  difficult  to  «)e  how  this  Article  affect,  the  prcwnl  caae.    There  i.  no 
pretension  here  that  the  registration  under  A^ts.  2122  and  2125^  tcLp^d  .n, 
pi.8onpt,on  created  by  the  Code,  but  that  the  effect  of  such  registr.Zwa.tJ  ' 
e7cr:'dT7  .*""  ^'"■'''"  "^^^"^  "'^  P-"^  for  thl^rrsofrtc^ 

■        o«  nJrr'-  ""/*"'"■'  '"**""*'^  **»  ^  ~^*'«^  ^'^  A'»-  2095  tre  evidently  those 
0^  prescrlpfon  by  possession,  the  ide^  being  that  a  ditenteur  of  real  p^por^ 

Md  th.  such  prescripHon  by  pos«««on  cannot  be  interrapted  byTmc"; 
registration  ofanyadvenw  claim.  pw«  py  me  mere 

Art  26^^  '«\"»co.to  the  Cons.  Stat,  of  L.  C,  oh.  37,  sec.  49,  ss.  3,  on  which 
«/lTT    ^^;'^''"*^'^"*'•'''°"""'«'P'«^*'«°«f'beArtic^^^ 

'uil  ;^-?       cT\  '*"**  "  "^'^  ""*'»*  "^  "Biatration  shall  not  interrupt 
the  prescription  of  the  hypothec  to  which  it  relates." 

Btated)  ha*  been  entirely  ignored  in  the  final  judgment 
•  thi^*  "^  ••r'««Jj  «i»«i  <f  Walker  &  Swpet  f2l  L.  C.  J.  29)  ha.  «ttled 
the^Iaw  governing  the  question  a.  to  the  prescription  under  Art.  2260  of  the 

Code  being  liable  to  interruption  for  any  of  the  causes  stated  in  Art  2227 
^>^2\l       '"^"  *''**  the  preMfiption  is  interrupted  by  any  acknowledgment 
wh.<A  the  posse«»r  or  the  debtormake.of  the  right  of  thep^^^^^ 
-the  prescription  runs,  and  Dunod,  Prewription,  p.  68,  Troplonir  Pririntlnn 


MacDonaid 
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i-j — r-/™^™  v«  m;o0anc  orine  prMnur.cIaim  are  such  acknow- 
ledgment, as  amount  to  an  interrupUon  of  the  prowription.    .,  !  ■ 
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Now,  in  tho  lieolarution  thfi  plaintiff  alluftW'  thft  at  varioua  timM  bMim  th4^ 
<ltU»  of  tho  ro«iatration  oftaiamoinorial  (31atMiMroh,  1876)th«aald«Jefon<laDt 
lias  paid  various  autiia  of  mundjr  on  aooount  of  tji*  arraara  of  interwt  due  wli«o 
auul)  pajrmonU  wore  made,  cjlo."     And  aa  defendant  did  not  in  hia  plea  deny  khia 
•li<:g»tioo,>'Or  in  fact  anj  of  Uio  allogationa  oonUined  in  the  deolarution,  the 
allegution  in  question   muat  be  hold  to  b«  admitted.— Art.  144  Code  of  0.  P,     / 
And,  by  the  apcoial  answer  lo  ttlB  plea,  thg  plaintiff  all«x«B  two  apeoiSo  paynionia 
on  aooouiit  of  the  arruara  of  inturoat  covered  by  laid  roKiatration  in  li79  and  in    • 
1880.  ,' 

It  is  quite  true  that  owing  to  the  malioioilb  retention  or  dcstruotion  by 
defendant  of  his  ojooipts,  and  the  provarioatio^  of  defendant  when  oxauiinod  afl 
a  witness,  tho  plaintiff  witS  unubjeto  prove  the  two  puyuienta  refq/red  to  io  tho 
spooial  answer  as  theroin  spooified. 

Tho  defendant,  however,  dcelined  to  swear  that  ho  had  not  paid  these  particu- 
lar monies,  and  in  answer  to  tho  question  wliother  or  not  ho  had  paid  plaintiff 
money  within  Che  last  two  years,  ho  answered  :  "Jo  no  me  soaviens  pas  si  je 
"  lui  eo  ai  payi,  il  ya  douz  ans,  mais  je  lui  en  ai  payi,  il  n'y  a  pas  longlomps.  / 
"  Biun  certain,  il  n'y  a  pas  lon^tomps  que  jo  lui  en  al  pay^." 

And,  in  answer  to  tho  next^qaustiun,  whothor  theao  payments  had  not  been 
mudo  on  aooount  of  interest,  he  ropliud  :—<'  Bion  oui,  dcs  int^rfits." 

It  is  admitted,  therefore,  by  the  ploa,  that  payments  wore  made  by^defcndani    - 
on  aooount  of  the  arrears  of  interest  at  various  tioi°es  since  tho  Slst  diiy  o^'  ».; 
Miroh,  1876,  and  by  tho  defendant,  under  oath,  not  long  b«f»r«  tho  date  of  hiii<pK  ■ 

ozuuiination,  18th  April,  1882.   „ --  _  _jl— :^^- 

The  plaintiff  submits  that  those  aSmtssions  constitute  suffioient  proof  of  tho 
payment  by  defendant  to  plaintiff  during  tho  5  years  preooding  the  service  of 
this  suit  of  monies  on  account  of  tli6  said  arrears  of  interest,  and  consequently 
that  any  proscription  invokuble  under  the  Code  was  interrupted.  And  that 
under  any  ciroumstanoc.<i,  and  spcoially  in  view  of  tho  bud  faith  of  tho  defendant 
in  withholding  bis  receipts  and  his  manifest  prevarication  when  examined  as  a 
witness,  this  Court  would  bo  only  exorcising  a  wise  diaorction  in  administering 
the  suppletory  outh  to  the  plaintiff  under  Art.  1246  of  tho  Civil  Code  to  com- 
pleto  any  proof  which  tho  Court  may  deem  to  be  imperfect. 

I  have  only  to  add  that  at  the  triul  the  plaintiff  was  present  in  Court  with  bis 
Cauh  Book,  and  was  ready  and  offered  to  be  examined  should  tho  Court  so  deter- 
mine: At  that  time  the  presiding  Judge  did  not  deem  it  advisable  to  examine 
the  plaintiff,  and,  as  the  final  judgment  makes  nb  reforence  whatever  lo  the 
question  of  interruption  of  prescription  raised  by  jthe  special  answer^  ho  would 
seem  to  have  lost  sight  of  that  branch  of  the  case.  \ 

On  tho  whole,  it  is  submitted  that  tho  judgment  complained  of  should  bo 
reversed,  and  the  prop(irty  described  in  the  declaration  declared  to  be  hypothe-  - 
a  ted  for  the  said  amountof  $404.60,  besides  interest  and  costs,  or,  at  the  very 
least,  that  tho  suppletory  oath  be  administered  to  tho  plaintiff'.    ' 

Bobidoux  {for  defendant)  relied  bhortly  on  the  reasoning  to  be  found  in  the 
final  judgment  complained  of,  and  on  the  provisions  of  Arts.  2095,  2250  and' 
2267  of  tho  Civil  Code,  and  oon^tendod  that  all  arrears  of  intorest  beyond  five 
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ye.™  wen  .bioluUilj  pr^brib*.!,  and  that  there  wu  not  any  erideaoe  of  aoj    mmdomu 
liMrruption  of  that  DrwwriDtion.  »». 


iiMrruption  of  that  prwwriptioD. 

J  ?T*^'  .''*  ^f^*^*^  )-The  plaintiff  .aea  by  an  action  hypotheoarj  to  hare 
•defendant',  land,  bought  from  plaintiff,  deolared  liable  to  pay  13508.110,  balance 

Vo!'/.:""*'*'^^"  •rrear.ofintero.t,  due  under  deed  of  «ile  of  February. 
I870,tluljr  registered  in  1870. 

The  plaintiff,  in  March,  187'k,  registered  alaokmemorlal  for  aecuriuK  flf« 
yearn  arreara  of  the  intorant  th^ii^  due,  11001.75.  i 

B«.for6  the  Nuit  the  dof0od«(»t|  tendered  plaintiff  the  12508.60  capital,  adding 

i^.n?An''"f.''.*  ^T\  "''"fi  ^^  '•"  *"  '"^'"  '•'"'  *'•"'  *■"'  «'•  y««"  '"*«"••• 
4100.3.40,  adding  that  he  wi^hi^d  to  exhibit  proofd  ofhU  6o»«e  volonU  towards 
the  plaintiff. 

By  hia  plea  the  defendant  ioaiata  that  the  amount  teniered  ia  all  that  oao  be 
Teoovorofl  ;  all  other  yoarf  (if  interest  being  prescribed. 

There  ia  an  answer  in  law  to  the  plea,  a«l  another  answer,  apeclal,  by  which 

the  pinintiff,    repeating  a  groat  deal  of  his  answer  in   law  subsUnoe,  alleges 

„»mong  other  things,  that  the  defendant  having  within  a  few  years  (less  than  ave) 

p«i*  two  sums  on  account  of  the  arrears  of  interest  the  prescription   claimed  hu 

been  interrupted.  . 

The  plaintiff  complains  of  boti.  the  judgments  rendered  in  the  cause:  the  oAe 
*y  which  his  ansi^r  in  law  bus  been  rejected,  and  the  other  maintaining  defen- 
^dabfs  plea  and  dismissing  the  suit  for  all  except  wha^lus  been  tendered.   Upon 
this  appeal  I  have  the  misfortune  to  differ  from  my  brother  judges.    l»robably  I 
«m  wrong;  yet  I  feel  bound  to  adhere  to  my  own  opinion  in  a  case  thatT 
consider  of  importance,  and  the  defendant  in  it  in  bad  faith.     I  would  reverse 
the  judgment  a  }«o.  In  considering  the  case  I  take  up,  first,  Article  2017  of  our 
1Code,  by  which  all  interest  accruing  upon  capitals  secured  by  hypothique  ia 
•ecured  as  is  the  capital,  subject  only  to  the  restrictions  in  the  title  :  «'  Of  Registra- 
tion of  Real  Rights."  We  proceed  to  this  title  aad  read  Article  2122,  which  enacts 
that  the  registering  of  the  deed  of  sale  (as  plaintiff  here  registered  in  1870) 
secure,  to  the  vendor,  with  preference  as  for  the  principal,  five  years  o«n«ra% 
of  interest,  iitad  that  due  upon  the  current  year. 

We  pass  to  Art.  2126,  reading  that  the  creditor  has  hypothiqve  for  the 
remainder  of  tho  arrears  of  interest  from  the  date  only  of  the  registration  of. 
memorial  specifying  the  amount  of  the  arrears  due.  The  Article  adds :  never- 
theless the  arrears  of  interest  due  at  the  time  of  the  fir«t  registration  and 
therein  specified  are  preserved  by  buch  registration. 

We  have  an  Article,  2260,  prescribing  by  five  years  all  arr«ars  of  interest,  and 
Jinother,  2096,  enacting  that  registration  does  not  interrupt  p^cription.  2260 
reads :— "  This  provision  applies  to  claima  resulting  fVom  emphyteutic  leases,  or 
*'  other  real  rights—even  where  there  is  privilege  or  hypothec."  . 

UisupoB  these  that  the  defendant  relies,  and  they  mmit  control  (he  says). 

The  different  Articles  alluded  to  do  not  hardionise. 

A.  I  read  our  Code  and  the  Qode  Napoleon  I  see  as  moeh  appearance  of  want 
«f  harmony  in  the  latter  as  in  the  former.  Art  2277  C.  Nap.,  as  generally 
i«terpreted,islikeour  Artiel«^  ggftQ;  U  ordem  fire  years  |>reswit»ri<N^ipu,M> 
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"-^r"    'I*;''"*/'"  /"•'-«  '^  "«•<*.  not  in  expr...  word.,  but  i»pli«J|j ;  »  ,.,  Trtplcir 
l^r.         I  r««or.pti«n)  .„d  olh,r,;  j.t  .rtioW  2151  C.  N.p.  .Ilow  »p«i.l  ^gbuVno. 
(•«.cr./>/f„«,  ;Mr«.V«/,rfr«j    to  work    th«   con«,r,ati!^  of  Iotcr«t    b«y«nd  two 
JMW,  «)TVD  bejrood  ftvo  jfcttm,  agrooing  lubilautLilly  with  our  Artiol*  2126 
^  Rotriatmtion  of  th«  dood  of  mU  prMorvM  uml«r  Artloii  2122  th«  Tcodor'* 

loterwt  for  flv«  jeoro  K«norally.  .nd  that  due  of,  the  current  jeer.     The  Code 
Nup.  hM  /MH,  whoro  oura  B»y»jive.     The  "  flvo  yo«r«  Koaerallj  -  of  ^122  n.,.* 
boa«,irf«  yuelcoHqutM,  thoee  noit  aAor  tho  origriml  r^gibtratioo,  or  of  .ot  U.ue 
(«.  in  France  for  the  two  je»rs ;  eee  No.  698,  TroWSn^,  Prir.  aiid  UjpX  m> 
I  hold,  and.that  the  plaintiffi  ol.iui.  aa  iuad«;  for  interoat  muatbTheW  \«»r«l 

-'         •    oolf  "?  ^*"*  "'""  Code,  weing  the  regialr.Uooa  he  ha.  made;  tovthing 
in  ££00  to  tlio  contrary  notwithatanding. 

I  em  of  opinion,  interpreting  our  Obde,  that,  if  aonie  arliclea  aMm  eoatrarv 
to  olhera,  wo  may  rule  thus:  the  Oodo  ordora  proncription  of  li»e  yeara,  but  alao 
mokea  apccific  provision  for  the  oouservmion  of  certain  priTate  righU-  thin 
oqnacrvation  muat  be  worked,  notwithatanding  that  five  yeara  limitation. 

The  particular  provisions  ought  to  have  f<4^  in  the  6uaea  speoifled,  and  the 
dther  oiicB  in-oaaea  not  ozoeptod. 

"  Where  a  genoratintentinn  la  oxpreaaod,"  mji  DuxtrriB,  "and  the  Aotal«> 
•iproaaes  a  pnrtioularl  intention,  inoompaliblo  with  the  general  intention,  the 
particular  intention  ii^  to  be  considered  in  the  nature  of  an  exeoption  ;  while  if 
a  partioulac  thing  be  (j^ivon  or  limited  in  tie  preceding  parU  of  a  statute  thi« 
■ball  not  be  tsken  awa^  or  altered  by  any  aiibaoquent  general  worda  of  the' same 
'   statute."  \ 

Bettor  never  have  inUted  2125  In  oar  Code  than  leaTO  it  in,  bat  at  dead 
letter     It  and  2122  reAd  very  plainly,     (felere  the  learned  Judge  read  the 
Arttclea.)  ,      1        ,    ' 

I  may  say  *ere  that  2^22  has  been  enfoloed  as  to  ita  lut  worda;  '^Heequt 
M  d&  ,ur  l'ann4e  eoumnte"  (over  and  aboie  five  years  even),  by  judgmenta  oT 
our  Uurts;  notwithatanding  2260,  orderii^,  in  worda,  abaolute prewiriplion 
by  five  years.  Our  judgmlaqts  of  di«tributio^  have  never  been  drawn  in  other 
way  whore  oases  have  presented  themsielvos  tot  adjulioation.  This  praotioe  ia 
ill^l,  aooorfling  to  what  is  ruled  by  the  CMurt  to-day;  and  the  last  worda  of 
2122  must  for  the  future  bj  held,  as  it  were,  dWd  letter,  owing  to  2250.       ;    ^ 

It  is  a  rule  that  no  enactment  of  one  and  thij  same  StMute  ought  to  be  hW 
vain,  if  we  can  Iwssibly  give^  it  force.     By  the  jiilgmenta  a  juo  I  oonsider  2122 
and  2125  to  be  rendered  vain  and  worse  thon\idle;  b<«au8c,  if  vain  or  dead, 
muleading  trotn  their  very.appoaranoeinthe  S^tuto.    The  latter  Article'  oeT- 
tainly  had  better  be  sponged  out  by  Act  of  Parliadient  if  of  no  utility.  / 

By  ipy  construction  no  Article'  ttiiide  vain.j   Those  reading  largely,*  # 
expressing  generality,  evcp  2096,  are  for  gpneral  oLjs,  but  the  speoial  Article* 
are  for  the^  special ;  one^of  these  is  that  4«istratifn  of  a  nrennilrial  sbaU  secnre* 
(<oni«n;er)  the  mortgage  creditor  Bis  arrearsiirfintirest.      « 

The  strict  law  of  the  case  I  onsider  to  be  inTavorWplaiiltiff,  and  all  the  equity 
IS.  This  batdeis  not  between  oontending  mortgage  6reditor*^4oh  seeking  to  gei 
paid  out  of  the  product  of  the  debtor's  land  sold  by  V  Sheriff;  the  parUea  i» 
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|>r.».nM  MntandioK  art  only  ta  mip«ia  »,n.l«r  and  tht  puroluMr,  th«  Uu«r    icdomm 
refwiDK  ««  P*J  •«)/  Jot«M.t  or«r  flr«  y,.„  <ia«,  whil<  all  th«  Um*  h«  hu  bMn      uSi^ 
getting  ihoroau.  Imii..   and    profli.  of  tho   Und  bought   b,  him   from    this      ^^ 
,      pWnUf.     Th«  dtrflodaal  «Mmin«.l  m  ,  wit„oi«  mnktm   worio  than  a  marek 
|»6r  appaarano^    Th.  plaintiff  «!»«  him  oradit  for  two  Urga  auma  paid  lately, 
y£M,  iheothar  £75,  and  wheraaa  If  dafimdant  admitted  thaa.  pajmantahlt 
4.f.«oa  would  f.il  ha  awaara  that  he  did  not  make  tham.     The  pUintiff  oannot         ■ 
Mk.  I.tarruptiona  of  praaorlptioo  by  maraly  aayiog  thing.,  or  writing  down 
thing,  .„  hi.  book..     He  fail,  thor^fcra  to  prora  ibe  intarruptioo  of  prioriptioa   ' 
.ll«ged  by  him.     Tha   defendant,  preaaed  to  ..y  whether  or  not  he  go7rafl«ip| 
for  tlMM  payment.,  ««y. ;  <n.o  doo.  not  know  whether  he  got  neeeipt.  ;  though 
he  got  pieoea  of  p«p«r   from  plaintiff,  which  ha  gaf.  to  hi.  mother  to  keep, 
and  thoy  are  4c»rlU."     Ho  elaima  to  be  a  plain  man,  unin.tructed,  not  abU 
to  read  or  write.     Ue  .warn  that  b«  oannot  write,  yet  the  deed  aued  4ipon  i« 
iignod  by  hia,      i~     «.      

rAPiMiAU,  J,_L«  demande  eat  bypothdoaire,  dirig<Se  contre  le  d<Sbitettc 
{Mmonnel. 

Le  dcmandear  rtJelame  12,608.60,  balanoo  reatant  due  aar  le  oapiul  du  prts 

;xT**i;'J"'"""*'*'" ''"'•'•  '"'"*''•'"  d^Jfendaur  par  «,te  en  date  du  9  da 
Wvrior  1870  et  que  cclui  oi  po.B«de  enoore  en  f«rtu  de  cat  aote,  enregiitrd  la  18 
du  nieme  moia  de  f<«vrier.    ,  '         b  « 

Le  denaodeur  r<$clame  de  plu.  una  balance  d'ini^rflt.  aocrui  dcpui.  la  Tente. 
.IWguant  que,  la  31  mara  1876,  il  arait  fait  anregUtror  un  bo.%ere.u  de.  int^rdti 
•jehq.  juaqu  au  ler  da  mar.  1875,  au  montant  de  $1,004.76  et  que,  depui.  c« 
termer  enre^,«tremcnt„le  d^lfcndour  avait  pay^,  A  compte  d'int^rAt.,  dlroraea^ 
■omma.  d  argent.  I.i„ant  an  28  de  mar.  1880,  une  balanca  de  11480  «>r  cea 
iDieret..  / 

A  r!  M  .*'oV""'"l  \^^^'  '•  ''^''*"'^'"  •  ^'  "*'''  •"  ''««»"«J«"r  la  «,mma 
oefd,oil.UU,raToir:  balance Hurle capital $2,608.60 

■  A  cinq  ann<fea  d'int<$rdt  4  8  par  cent 1,003.40 

■  '   /'■  "^  '  •  ■       •' 

..-JP»  $3,611.90 

'*^  Coaoffrean'ontpaa^^  aoceptrfel.  ^ 

■d'obteniT*'^""  *  P**"""*'"  I**"  ^»»  '«  n>°''t«""  q«'il  croyalt  avoij  le  droit 

Par  aeaooocluaion«,il  demande  qu«fleii  propri<5t4Ja  aoient  d^olar<$e.  hypoth<. 
■^«<$eB  k  lM^im6  du  paiemeot  de.  ttit^rflta  comma  du  capital  ct  A  co  qu'eUea 
aoient  venduca  en  justice,  k  moio.  qu'il  ne  noil  pay6  de  wn  da  en  capiul.  idt<$r«t 
•«t  frais.  "^  ^   ' 

Le  ddfendeur  ne  nie  paa  Icgi  alI<$gation8  de  la  demande.  II  m  borne  k  plaider 
4a  prcMriptioD  dea  arr^Jrage.  d'int<$r«t  au^leli  dea  cinq  ann^  offertes  avant  Tao- 
twn.  II  renouvelle  aea  offrea  avec  aon  plaidoyer  et  oonolut  au  renvoi  deta 
•demande,  pour  le  aurplua  avec  d^pena. 

LeadeDier.offertaont^.<Jaccept<5.|»r  la  demandeur  afin  de  cih»Dsorii«  1« 
aitige  i  la  n$olamation  dea  int«r«ta  en  aaUnt  aealement  qu'iji  wnt  demandtfa 
|»or  plua  qne  lea  ciaq  dernidrea  ann^.  ^  *^ 
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Le  demandeur  a  r^pondi,  en  droit.     II  a  de  plu).  fait  une  rtponse  spdoiale, 
disant  que,  depuis  I'onregistrement  du  bordereau  en  question,  led«5fendour  av»ii 
paj4,  et  cela  moina  de  deux  ans  avant  I'actiou,  une  somme  de  £50  et  une  auire' 
somoie  de  £75,  k  conipte  des  ir.t6r6ts,  et  quo  ces  paiemcnta  oopstituaient  une- 
reconnaissance  de  la  or^anoe  et  une  interruption  de  la  prescription. 
.      ']^ou8  n'avons  pas  la  date  precise  des  paicments  que  le   denandear  pretend 
avoir  faits  de  ces  deux  sommes,  et  nous  ne  pouvons  pas  savoir  con«$quemment  si 
'  AOcur  date,  11  j  avail  trois  anodes  entiires  d'int^rfits  accrus,  on  deux  ann^es  et 
une  partie  d'unetroisidmo,  car  ces  deux  sommes  r<Sunies  forment  une  somme  de 
.quatrervingt  dix-huit  piastres  et  soixante-quatre  oontins  de  plus  que  deux  andfe*: 
d  intdrStjp,  au  taux  de  8  par  cent.  ,^^         t    ;;    ' 

8uppo8<{  quo  la  Cour  prenne  les  ddn^ations  du  d^fendeur  pQur  des  affirma- 
^  tions  qu'il  a  effectivement  paj^  ces  deux  sommes  4  compto  sur  des  int^rfits 
(chose  que  la  Cour  aurait  raison  de  faire  vft  les  reticences  du  dtffendeur),  noui 
n  aurions  pas  une  preuve  satisfaisante  d'une  interruption  de  prescription:  Nous 
n  avons  pas  en  effet  de  preuve  certaine  qu'il  fftt  r^ellement  dft,  en  sus  des  arr6- 
rages  prescrits,  plus  que  le  montant  des  deux  sommes  effectivement  p8y<5e8. 

Le  demandeur  a  offert  son  serment  pour  computer  sa  preuve,  aprds 'avoir 
6Bsay4  deja  faire  au  moyen  du  tdmoignage  du  d^fenJeur.  Quant  A  moi  je  ne 
•erais  pas  prdt  kM  m^t^x  le  serment  suppldtoire.  II  aurait  pu  et  da  prendre 
des  contre-quittanocs,  ou  Jobtenir  desjFeoonnaissances,  s'il  voulait  laisser  sob 
d<biteur  s'arritfrer  au-del«i  4u  temps  fixg  .pour  la  prescription. 

La  question  de  la  prescription,  par  oinq  ans^^  des  arr^rages  d'int^rfit  d'un  prix 
de  vente,  r&sla|n^  par  action  hjrpoth^aire,  en  vertu  d'un  acte  dament  enregis- 
tr«S  <Jtant  rAsllement  oelle  que  les  parlies  ont  voulu  faire  d^ider,  abdrdona-U 
ouvertement,  d^pouill^e  de  tous  ses  acces^oires. 

lA  r^ponse  en  djoit  du  demandeur  et  sbn  action,  en  autant  qu'elle  rtfolamait 
plus  que  le^cinq  ann^es  d'arr<5rage>  d'int^rSts  offerto,  ayant  k\A  tmso^lM,  nous- 
avons  I'opinion  du  juge  qui  s'est  prononc6  clairement  sur  le  m^rite  de  I'acUon  ei» 
liTl-envoyant. 

Si  nous  prdtons  attention  aux  moyens  de  droit  invoqu^s  dans  la  rtfponse,  non» 
pciuyons  croire  quo  le  juge  qui  I'a  renvoyfie  6tail,  lui  aussi  d<Sfavonlble  4  Wpr*. 
tention  du  demandeur. 

II  semble  y  avoir  oontradiotion  oompldte  entre  les  artides  du'Code  Civil 2122:  ^ 
et  2126,  sur  lesquels  le  demandeur  appuie  et  lea  articles  2250  et  2267,  «ve«  les- 
quels  le  d^fendeur  repousse  la  demande.  ' 

L'article  2122  est  dans  ces  lermes :  "  L'enregistrement  d'uo  aote  de  vente 
tmunt  aa  vendeur,  in  mfime  rang  que  le  principal,  les  int^rSta  pour  oinq  ann4e» 
g^n^ralement,  et  ce  qui  est  dfi  pour  I'ttin^  oourante."      *    > 

L'article  2t26 :  "  Le  ovdancier  n'a  d'bypothique  pour  le  surplus  des  ati4ra> 
ges  d'lnt4r6t8  ou  de  rente  qu'a  compter  de  l'enregistrement.  d'une  demande  oa. 
bordereau  spAjifiant  le  montant  des^rrirages  ^huset  r^mis. 

N^anmoins  les  intirdtsichus  lora  de  l'enregistrement  primiOf  et  dont  le  non^' 
tant  y  *»*  "P^^'fi^  sent  tanKrvU  par  oet  enregistrement." 


fartiele  r450  porte,  au  contrairb :    "  A  I'exoepUoli  de  o«  qui  est  dfk  4  ^ 
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Et  I'orticle  2267 :     «  Dana  touB  lea  oas  mentionnds  aux  articles  2250 

ler  lesjijterets  qui  p^yiennent,  oommo  oouxdudemandflnr  «!'««..  :    j        V 
Cepeodint,  "  I'eDregislremMt  d'on  aote  oonmve  an  yendn,,  .„  „»  • 

rtment,  oomme  ayaot  eet  effet.  ,      """'"'*'  «*PM»- 

0*te  iol.rp,<ttiio«  B.  m.  NiDblfH  p„  o«i,t„i„  iv„ack  2095  „„i  *. .    " 


»     ■ 
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Mais  alors  se  pr^sentait  uue  autre  difficult^ :  quand  la  preaoription  oommeo- 
oerait-elle  &  courir  centre  des  intdrSts  dds  en  vertu  d'actes  enregistr<<s  ?  Quand 
faudrait-il  faire  enregUtrer  dea  bordereaux  pour  emp^ber  oette  prescription  de 
commencerjt  courir?  « 

!Nou8  ne  poavops  pas  soutenir  que  la  prescription  ne  commenoera  jamais  4 
oourir  centre  les  intdrdts  dCks  en  vertu  d'un  aete  cnregistrd,  en  face  de  oette  dis- 
position si  abflolue  de  I'artiole  2267 :  "  nullo  action  ne  peiut  dtre  reyue  aprds 
"  I'ezpiraiion  du  temps  fiziS  pour  la  prescription,"  qui  est  de  cinq  ans,  d'apr^g 
I'art.  2250  mSme  centre  les  cr^anoes  provenant  de  causes  fmmobilidres  aveo 
privil^eou  bypotb^que,  quoique  I'articlo  2017  dise,  en  parlantde  I'bypotb^que : 
'  fille  assure  outre  lo  principal,  les  int^rdts  qu'il  produit  sous  les  restrictions 
"  portdes  au  titre  de  renrcgistrement  des  droits  r^els." 

Poursuivant  oependant  mon  raisonnement,  je  me  disais:  la  restriction  ditablie 
en  vertu  des  articles  2250  et  2267  n'est  pas  sons  le  titre  de  renrcgistremcnt  des 
-droits  rdels,  qui  est  le  18c  du  Code,  mais  bion  sous  le  titre  de  la  prescription 
^ui  est  le  19me.  Les  restrictions  dent  il  est  question  dans  I'article  2017  ne 
.flont  done  pas  oelles^tablies  par  les  articles  2250  ct  2267. 

J'ajoutais:  non  seulemcnt  les  articles  2122  et  2146...dQnnent  au  crdaacicr  le 
moyen  de  conserver  lea  intdrSts  ou  de  les  soustraire  k  la  prescription  ;  mais  les 
articles  2056  et  2061  donnent  au  oreancier  bypothdcaire  Taction  pour  se  fuire 
payer  sa  creance  en  principal,  les  intireta  conservis  par  Venregistrement  et  les 
'ddpens.  Bien  plus,  Tarticle  2125  donne  au  crdancier  le  moyen  de  prendre  une 
«econde  bypotb^ue  di^tincte  de  la  premiere,  quant  a  son  rang  i^ussi  bien  qu'& 
<a  date,  en  faisant  enrcgiiitrer  une  demande  ou  ^bordereau  spdcifiant  le  montant 
..des  arr^ragtis  d'int(£r^ts  ou  de  rente  d&s  de  plus  que  les  cinq  anndes  et  I'anQ^e 
oourante  conserves  suivant  l'artic{e  2122,  on  de  plus  que  les  deux  ann($es  et 
I'anddo  couranto  mentionnlSes  dans  ^'article  2124.  Done,  me  4uais-je,  la  pres- 
cription de  oinq  ans  n'a  pas  <Steint  cettd  crdanoe  des  intdrSts  puisqu'en  peat 
prendre  une  bypotbdque,  apreii  le|^cinq  ans  pour  en  assurer  le  paiement  et  cela 
flanb  autre  formality  quc|  Tenregistrement  d'un  bordereau  constatant  aveo 
flerment  le  ^^uantum  des  arrdrtiges  d&t. 

Les  expressions  employees  par  le  Idgislateur  du  Code  sent,  comme  on  le  voit, 
4)iey  propres.jl  faire  surgir  la  difficult^  qui  nous  est  soumise  aujourd'bui  et  que 
•nous  n'avons  ptis  encore  vu  r4:ioudre  avant  oette  poursuite. 

Nous  no  devons  pas  perdre  de  vue  que,  dans  ce  titre  de  Tenregistremetft  dea 
•droits  riela,  le  Idgislateur  ^t  avant  tout  prdocoupS  de  la  pens^e  de  rdgler  le 
rang  que  doivent  avoir,  entre  eux,  les  droits  r^ls  et  les  privileges.  Si,  dans 
plusieurs  articles  de  oe  titre,  il  s'est  servi  des  expressions  "  conserver  les  int^rfita 
par  I'enregistrement "  et  dans  d'autres :  "  les  intdrSts  conserves  par  I'enregiatre- 
ment,"  nous  devons  supposer  qu?,  dtant  plns^articulidrementfrapp4,du,r!fisultat 
Jinal  qu'il  apercevait,  le  paiement  des  int^rSts  assart  an  moyen  da  rang  de 
rhypotb^que,  il  s'est  servi  de  mots  exprimant  ce  E^sultat,  aaus  avoir  ezprim^ 
d'abord  t'idde  que,  pour  y  arriver,  il  fallait  pr^alablement  avoir  conserve  le  droit 
•de  crdanoe  mivae,  sans  lequel  le  privilege  ou  I'hypotbdque  ne  peuvent  subeister.' 

On  voit'i»lftweiHeBt^dftni^4^rtiete-218%qtt'il  M'^it  flurtottt-du  rawgHWi^ 
ftnt6rets  doivent  etre  colloquys,  lorsqu'il  s'agit  d'un  priz  de  VeBte.    Lea  artiolas 
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raivants  ODt  trait  aux  autres  hypothdques,  «.ai8\oujour»  on  rapSort  avco  I'idiSe 
du  rang  a  leur  conserver.  \  '^'^ 

L'article  2096  eat  plac^ dans  les  "dispositions  g^Sn^lcs "  de  co  titre  et  ivaiii 
les  autres,  en  cos  termes:  "L'enreg^strt^ment  n'iat^r5ptjp».rie  cours  del, 
prescription,  eoa.rao|i  le  l,J«islateur  .vwt  voub^#j|;^ttre>  garde  contre 
es  propres  expressi^^ns,  indiquant  oa  paraisUnt: Indf^^pr  une  dispositioa 
contraire,  dans  les  articles  212J,  2123,  2124,  2125  it  2146  oA  il  determine  te 
rang  des  hvpothdques  et  des  autre?  droits  rMs  entre  eui,  par  des  "rigle, 
pantcuhhes  a  diffirent,  titre,  dacaumtion  de  droit,  rid,  "  et  oi  il  indiaue  la 
manidrodeconserver  oe  rang.  '  ':*r  ,     ' 

II  n'est  pas  i  supposor  que  le  liSgislateur  ait  pa  vouloir  d<Struire  dans  ud 
•rticlo  oe  qu  ,1  conseryaitdiais  I'autre.  Aussi  voyons^ous  que  dans  dautrea 
parties  du  code,  oa  il  s'agit  sp^cialement  des  Causes  qui  suspendent  la  prescription 
eti^esmoyens.de  rinterrompre.  il  n'est  pas  fait  mention  dc  I'enregistrement 
comme  <5tant  une  de  ces  causes  ou  un  de  oes  mojetas.        .       ' 

Cela  nous  amdne  a  condure  que  le  l^gislateur  n'a  pas  voulu  direque  renw- 
gistrement  seul  et  par  lui-mfime  aurait  I'effet  de  conserver,  au-deli  de  cinq 
.nn^es  d^nt4rflt,  lorsqu'U  dit  wress^ment  ailleurs,  que  la  brdaeee  de   ci 
.Dt^rfito  "est  absolument  ^teinte"  et  que  "  nulle  action  ne  peuUtre  recue 

l'tt™T™*'"",?l**^P"  ^^^  P"™'  ^^  P^"P*^O^r  mais  bien  que  1 W 
giBtrement  aura.t  I'effet  de  conserver  a«  m6mc  rang  <iue  le  capital  m.  1'  son  rang 
pirticulier  suivant  le  cas,  la  cr^ance  des  int<Jr6t8  pour  cinq  ann^es  et  la  coun»nt^ 
et  mdme  pour  un  plus  grand  nombre  d'ann^es  lorsque,.>ur  «pe  cause-ou>ur 
«ne  autre,  cet^r^ance  ne  serait  pas  ^teinte.  -. 

Comme  cette  solution  de  la  diffio»lt6  a  4x6  trouviSe  par  notre  honorable 
collegue  M  le  Juge  Jett^,  je  la  lui  l^isserai  exposor,  persuade  qu'il  le  feraavSe 
to  Claris  et  1  exactitude  que  bous  retiouvons  toujours  dans  les  motives  de  sea 
jngements. 

Je  dois  cependant  declarer  fianchement  que  j'a^  d'abord  soutenu,  avec  convic- 
^OD,  la  doctrine  tfnonc^  par  I'honorable  pr&ident  de  la  Cour,  appuy<fe  sur  le» 
MMons  oontenues  dans  ses  potes  et  sur  celles  quo  je  viens  de  faire  eonnaitre  aa 
barreau.  Les  raisons  plus  fortes  apport^es  par  M.  le  Juge  Jetl6  et  I'autorittf 
de  Laurent  (tome  31,  page  384,  No.  401)  et  ceUe  de  Paul  Pont  (Priv.  et  hya 
tome  2,  page  949,  Nq.  1013  et  suiv.)  m'ont  convaincu  qu'il  faut  interruptiondi 
ptesonption  outre  1  enregistroment,  pour  conserver  au  cr^ancier  le  droit  &  pla» 
fle  cinq  anodes  d'arrtrages  d'int^rfit.  • 

A'nUr^'  ^'  =T^  l^^stw""  q»«  nous  av«ps  k  d<5cider,  en  cette  cause,  «tanfc 

JZnT-"  •T^!!"«"J"  ""^  P*""*""*  d'ajouter  quelques  observation,  k 
oelies  qo,  viennent  d'etre  faites  par  mes  deux  honorables  oolligues. 
Lea  faita  du  litige  penvent  se  r6sumer  contme  suit :  _ 

Kit      Ir  "~"l!  P°"  '"  paiementde  cette  somme.  sept  ansded^lai;. 
!^     k'f^-^,"^/* '''•  ^r  ^°'  '°^^^^^>  8  P"  ^^^>  fa  ler  mars.  cbaq«; 

laiJj^i  •  rl/^"'  I''"''***"  P"y*  *  ~"P*«  ^«  ~  ^"«  ^«  '«•>'«  •521.50  et 
t^^^^^^^  "^^^^  °'  ^«''^"*  *l"'''°«  »'»^''««  de  •2,508.60- 
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MMDonaid       Lfi,  lor  tuars  1876, 1'aoheteur  n'aynnt  riea  pqy^  depuis  1871,  il  6ta\i  id  pour 
L«rilier.      5  aniKSoB  d'intdr&t,  une  soiniue  de  $1004.76  pour  la  qonservation  <le  laquelle  le 
Tondcur  fait  onrdgistrer  un  bordereau.  0ODform(Sment  aux  dispositioDS  de  I'art 
2125.duC.  C. 
Subs^quomment,  I'aoheteur  paye  enoore  au  vendeur,  diverses  Bommos  en  h 
;  '    oompte,  en  sorte  que  le  28  mara  iSSO,  le  vendeur  Maodonald  alldgue  qu'il  n'e  lui 

^tait  da,  pour  balance  d'intdrdts  qu'uno  fioinme  do  $1,480,  qui,  r^unie  ilia 
balabce  due  aur  le  prix,  $2508.50,  forme  une  somme  totalo  de  $3,988.50,  pour 
laquelle  il  intcnte  oontre  rachetei^iM[^aplaDjtp  une  aotion  hypoth^caire. 

Le  d^fondeur  piaide  que  iMt^mandcur  n'a  droit  de  lui  r^clamcr  que  oinq  ans 

d'intdret,  savoir  $1003.40;^ le  surplus  6tant  presorit  et  qo^cette  somme  r^unie  & 

-'  -lo  balance  en  capiUHus-roentionnde,  $2,508.50,  forme  une  somme  totale  do 

$3,511.90,  qolil  jrofferte  avant  la  poursuite  et  qu'il  oonsigne,  demandant  leTeo- 

yoi  deVaction  podi  le  surplus,  savoir  $476.60;  .  '     .  . 

,   Le  demandeur  rdpond  que  sa  demande  est  hypothicain  et  ^ju'il  riolam*,^t 

.       - ,  .     1^  titre,  non-seulement  les  5  ans  d'nrr^r^es  d'JnldrSts^  oSerls  par  le  ddfendeur, 

r       mats  encore  partie  des  5  ans  d'intdrets  diis  le  ler  mars,  1876,  et  qu'il  a  oonser- 

v^s  par  renregistrepaent  d'un  bordereau,  conformi^ment  auk  dispositions  de  I'art. 

2125  C.  C,  ajoutant  que  vft  I'cnregistrettient  de  ce  bordereau,  son  hypothSque 

pour  cea  arrdragcs  d'intdrSts  n'cst  pas  affcotde  par  la  prescription  invoqude  par 

■le  d^fendeur,  •        ^    •  * 

.  II  alldgue  do  plus  que  le  ddfondeur  iutA^pAy^,  le  26  tnifi  1879,  une  somme  de 

$200,  pt  le28  mars  1880,  une  J^mme  de  $302,  i  oompte  des  intdr6tf|,et  qu'en 

..  consequence  tQj^te  prescripti^kquo  le  ddfendeur  pourrait  avoir  le  droit  d'in- 

Toq^er,  s'est  trouvde  interroinpue  par  la  reconnaissance  de  la  dette  de  ces  intdrSts, 

,   ique  comportent  oes  deux  paiements. 

Le  jugemcnt  dont  la  revision  est  maintenant  demandde,  sans  decider  la  quea 
4idn  d'interruption  de  prescription,  maintient  la  defense  et  renvoie  la  demande 
'quant  aux  intdrets  pour  plus  de  oinq  ans. 

Un  jugemcnt  injterlocutoire,  rendu  dans  la  miSme  cause,  (par  Torrance,  J.)  sur 
one  r^ponse  en  droit  au  plaidoyer  du  ddfendeiir,,  donne  ^  la  loi  une  interprdU-^ 
#    tion  identiqne.  / 

Co  tribunal,  pour  apprdoier  pleinement  les  pretentions  respectires  des  plarties, 
«  done  &  rosoudre  les  trois  questions  sutvantes: 

lo.  Les  inttfrdts  du  prix  de  vente  d'ulL  immeublo  sont-iif' soumis  41a  pra- 
'Oription  de  cinq^  ans  ?  ^         \  ' 

2o.  L'enrdgistrement  par  bordereau,  de  ces  an^rages  d'interSts,  peut-it  les 
flonstraire  &  cette  prescription  ?  \ 

So.  Enfin,  lea  paiements  faits  par  le  ddfendeur,  dans  Tespdce,  oonstitnent-iU  • 
interruption  de  la  prescription  qu'il  invoque  ?  \        "- 

•  Examinops  d'abord  la  premidre  question  :  '  r    I  —  .-^-^  . 

'lo.  Les  intdrSts  du'prix  de  vente  d'uu  immeuble  sont-ils  soumis  &  la  pM- 
<oription  de  oiAq  ans  ?  '. 

^rt.  2250  du  0.  C.  d/clare  que:   'lA  I'wwpwon 4fr  eg  qur^dftjll  W^, 


*'  Majestd,  les  arrdrages  de  rentes,  mdme  Tiagdres,  ceux  de  P{n(((r6t,  oeux  it» 
"  loyers  et  fermai^es,  et  en  gdudral  tou$  arriraget  de  ffSiiuiwaurelt  o»  «totb 
j"  ae  presoriveafe  par  oinq  ana.       „  ,.     ^^^^^.^.^:^i^.'.:^..JX-....:....:.L.-^^^: 
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.         •  „.  1—  |/.«.ivuv  uu  uaii  empi 

0JU86  immobiLdrc,  m««,e  avec  privilige,  ou  hypotl.dque 

•' La  proscription  du  fonds  oomporte  oelle  des  arr<Sr«ge»." 
.rttir  rJ.'  P'"'.'^*'*"'  **«  P'""  ««>»Pr^hen,if,  de  plus  obmplel  que  ct 
.rt^lo     Cepend«nt.s.  noua  voulons  nous  <$olaircr  davantago  sur  L  port^e^ 

Tdc  vlTr"  '^Z'"  f-'o  en  consultant  d'abord  Jcon.a.ent.C«  /„ 
€ode  NapoWpn  jmu  Ic  rapport  doa  rtfdaoteurs  ^e  notre  Code  Civil. 

^'  aliuT^irt    *t/r  '^^""^«'r''^^'««"<« «iT'«g^-  J-eu,  des  pension. 

«  2Jf*"^'lit-'^^^''**^r^  g^ndralemcnt  tout  ce  qui  est  payable  j»l 
^^r^ont^^e.  tern.eH  pdriodiques  plus  courts.-se  prescrlvent  par  cL  anf" 
Quelle  est  I'originp  do  cette  dispoiftion  ?  ^ 

tionTc^r'"^'''  *"  1"^  """  Pro^i^reOrdonnance  .vait^dictd  1.  prescrip- 
tionde  cinq  ana  contrelesarr^rages  de  rentes  constitutes.  ^         ^  . 

de  MaX^'^nl^^^'  """  «';'^»»"«»««  deLouiH  XIII.  due  auc^ldbre  ehanceiier 
de  Mar  llac  et  connuo  sous  le  nom  do  Code  Michaud,  avaitv6ulu  ^teadre  Z 

IrSe  et!^St!'  ""L''  '"■""?  '''""^  d'etre  trop.en  avant  des  id^e.. 
.usirdl^^iovl    f..f  T*         ^"  '''  Pr^ju^^a  du  temps.    Sa  disposition 
»u  sujej  des  loyors  fut  cependaat  rejucdans  quolques  provinces  mais  Zu^  ,«  ^ 
«ajet  des  inUrit,  ne  fut  accept^  nulle  part  P^^inces,  mais  celle  au 

S^'vJI!'  ""«'?' ff«-:»''««  rente.  Mcieres,U  presc^ption  de  cinq 

"  C'est^n  cet  6tat  dtf  choses,  dit  Marcg^,  (Pr^ription,  Art.  2277  No  3 
«  merf^)  c'est-a-d  re  en  presence  d'une  prescription  quiVquennale  que  i'on 

enoore  que  pour  un  petit  nombred'entreeux,....  1     =       Luu- 

:^r^e  ,1804  a  .diet,  notre  article  2277.  ^J^^H^:';;^';^^ 

lesprtjug^s  desrfpoques  ant^rieurcs;  cependartt  il  ne  faudriit  S^^i!^ IZ 

pradenoe  des  Cou«  Roy,lA  et  de  J.  Cour  de  Cas^tion.  pendU  le»  vinVt^^ 
».*res.nn«e.  qui^siiWrent  la  prcpulgatien  d„  CV  N.  on'^o^t  quf U  ^^^^ 
^  tnbuaaux  .ta.t  d'interprfiter  eel  «ticle  aussi  strietement  que  posribte  eT 
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cbtte  prcHoripUoO  h^-sculcnieiit  aux  int^rfits  des  somme»  prtt^oa  mais  aural  mux 


in  hcm-i 
ix  ^\ 


■   '■':-     •».."■■■ 

■.':"^'- 

\ 

int<$i^tH  d'un  prix  de  vcnte.  £t  lea  autours  aont  aussi  unanimes-  aajourd'hui  & 
in<crpi«Jter  6n  CO  sens  oct  article  2277.  Troplong.  PrcMo :  No^l02^|  ValoilTe, 
No.  t)12;  3  Mourlon,  No^J981_^  T^B«Mlet«/ AFi,  2277  p.  876;. 8  Aubry 

&Jlu%^435r"  X 

Rovenons  uiuinteunnt  k  notre  Code. 

L'urt,  2250  y  est  donn^  comrae.droit  nouveau,  et  si  nous  consnltonsne  rap-, 
port  des  comniissaircs,  nous  yoyons  en  effot  que  par  le  projot  par  eux  j>r£par6, 
et  oxpi'iinant  d'ubord  lu  loi  ulors  en  force,  lea  oonimissaires'  D'avaient  soumis 
lea  intdiOtM  qu'A.  lu  prcMcription  de'trehte  ana  (Art.  88  du  Projet  do  Code; 
tome  ler,  p.  536)  \  luais  ilst  sugg^raient,  en  amcodement  la  disposition  de  I'alrtiole 
^2250,  faisant  observer  que  bien  que  la  prescription  trentenaire  fut  alors  la  rdgie> 
.ila  croyaie6t  oependant  que  "  ditns  r^tai  actual  de  la  legislation  et  des  affaires, 
'  "  tout  arriragea  i\  I'ezcoptiou  de  ceiix  dns  au .  souverntn,  detraient  ae  preacrire 
"  pur  cinq  ana,"  lis  recomniandaiont  done  I'artiolQ  nouveau  en  remplaoemeDt 
de  ceuz  reproduisant  I'unoien  droil.  Cotte  suggestion  fut  accept^e  par  lo  Parle- 
ment.  • 

Mai'ntenant  si  nous  comparons  cet  art.  2250  avec  I'art.  2277  du  Q.  N. 
pous  voyons  que  nos  commissairois  I'ont  r^dig^  do  manidre  iC  ^viter  toutes  les 
"diflBcult^s  Roulevdosen  France,  au  si^et  de  rintcrpr^tation  de  I'art.  2277,  e(  4 
comprcndre  tous  arrerages  quelconque.<i :  ainsi  ocux  des  rentes,  mdme  viagdrei, 
.ceuz  dc  IHnUret  (en  g^ndral,  o'est-^dire  sans  limiter  la  dispdi^ition  comme  daii» 
le  C.  N.  auz  int^rets  dea  aommea  pritiea),  ceux  des  loyers  etc.  /       .'  i*^ 

Eufin  par  I'arC.  2267,  ils  pnt  dSclar^  oette  prescription  abaolue.  / 
II  ne  peut  done  y  avoir  aucun  dou^sur  Ti^teiition  du  J^gislateurj^t  il  fant 
condure,  sur  ce  premier  point,  que  Ira  iot^rets,  meme  d'un  prix  de  v^nte,  sobr 
presents  par  cinq  ans.  Et  m@me^aprds-les  termes  de  I'art.  2267  oette  pres- 
cription e'st  absolue  et  ntdk  action  ne  peut  ttre,refue,fOVit  tels  inti^rSts,  aprit 
Vexpiration  du  teAupa  aiifai  fiaU.  » 

Le  d^fendeur  poursuivi '  pour  plus  de  ciuq  ann^  d'int^i  fita  a  done  raison  d(> 
dire :     "  Ce  surplus  d^int^rSts  est  present,  j'on  suis  lib^rd."  ^  :       ' 

"^  Mais,  r^pond  le  demandeur,  oe  n'est  pas  une  action  personnelle  que  j'ai 
intent^  contre  vous,  o'est  une  action  hypathitaite,  eticette  prescription  que 
Tous  invoquez  n^affeete  paa  mon  hypothique,  oAr  j'ai  cu  le  soiu  d'enr^gistrer  par 
'bordereau,  ma  cr^ance  pour  oe^surplus  d^int^rSts  et  par  \h  jo  I'ai  conserve  ei 
.Mustraite  a  I'optf ration  dej'art.' 2250. 

loi  se  pr^sente  done  ,1a  seconde  question  qua   nous   avons  &  r^sondre: 
2o.  L'^r^istrcment,  par  bordereau,  des  arrirages '  d'int^rSt  d'un  prix  de 
vente,  peut-iHiMistruire  ces,  int^rgts  k  la  presoription  de  I'art.  2250  ? 

Oui,  dit  le  demandeur,  et  il  inVoque,  an  soutien  de  sa  pretention,  16b  deox 
^,)      articled  2122  et  2125  du  Code  Civil  qui  sont  dans  les  termeis  kuivants  :       ^ 
"  2122.  L'enregistrement  d'iin  aote  de  vente  eonaerve  au  yende/ur,  au  nMne 
"  rang  que  le  principal,  les  int^r^tff  pour  cinq  anntea  gdn^ralemeDt  et  ce  gut  etf_ 
=ii=^pma>V<amte-ewiffmte'\         .      .  .         ^  '''^^'^. 

<'  2125.  Le  creanoier  n'a  d'hjrpothdqae  poar  le  aurphii  dea  atriragea  (Tt** 
"'  ti^ita  ou  de  rente  qu'i'Coiupter  de  renr^gistrement  d'une  domande  Qu  borde* 
**  reAu  sp^ifiant  le  montant  dtk  arrerages  eohos  et  reclames.  .  ^  ^. 
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•VNdartboins  Ifia  iirt^ls  ^^^^^      lora  do  iVprogiBtrcmont  primitif,  ct  doot  lo    M'MDoiudd' 
Jf-mmtSSt  y  est  sp^oifi^,  80nt  contervit  par  oot  onrceistrement."  rjiH«. 


i,  sont  contervit  par  oot  onrcgistrement." 
Ainsi,  d'apr*3  I'art.  2123,  rcnregistromeijt  d'un  aote  do  vooto  conieri;«  cinq 
♦nndos  d'intdrfits  e<  ce  ^ui  at  da  pour  fannie  courante  ;  et  d'nprds  Tart.  2125* 
le  crtfanoior  ;>tfu<  avoir  hypothique  ^\xt  ia  surplus  dtfaes  arrtfragos  d'ipWrfits^^ 
♦»  en/tlit'itU  enrigitirer  un  bordereau.  k     .        . 

Doijo,  oonolut  le  domandeur,  ea  fais^t  enr^lstror  le  iui'pliu  da  mea  inWrflts, 
je  lea  ai  contervit  etjo-los  ai^soustraits  ii  Vekjitda  I'art.  2250, 

Adniettons  tout  d'abord,  qu'A  promidro  vJo  ocs  articles  2^22  e(|^2125  parais- 
«ent  inoonoilittblos  aveo  I'art.  2250,  e^  quo  les  r^duoteurs  du  ^Jodo.lorsqu'lls  onl 
rMig^  lea  premiers  avaicnt  oortainemont  da  oublior  la  prescription  si  absoluoet 
ii  ^^n^rale,  qu'ils  avaient  rfJiot«5e  dans  I'art.  2250  (oar  on  sitit  quo  le  titre  de  la 
fittcription  fttt  prdpartf  avant  oelui  de  Venrigiitrement). 

Mais  cette  oonoesaion  fiOte,  hfttons  nous  d'ujouter  que  la  oonciiration  dos  deux 
.  dispositions  que  ooua  i^ons  4  appr^oier  n'est  .pas  aussi  impossible  qu'on  parait 
fccroiro.  'J 

.  Ootastatons  d'abord  que  oe  privitdge  de  cinq  annietet  la  courante  aooordtf  au 
TOudeur  par  I'art.  2122  est  special  A  notre  droit  ot  no  so  rencontre  pas  au  Code 
Napoleon.      ^ 

Avant  \a  Code,'oorame  nous  Puvqns  vd,  les  int^i3ts  du  prix  de  veiite  n'tftaielit 

»oumi8  qu'A  la  prescription  do  30  una ;  et  ant4rieurement  ^  1 84 1,  la  cr^anoQ  du  von. 
dear  tftait  pri«iWgi,Jo  pour  tons  Ics  int^rfits  ^chua  et  non  presorits.  Mais,  lors  do 
iordonnance  d'enregistrement,  de  184.1,  on  s'apper^ut  des  graves  inoonv^nients 
qiji  r^sultaient  d'un  privilege  aussi  ^tondu,  et  la  section  16  de  I'ordonnance, 
•aivjint  en  cola  I'art.  2161  du  0.  N.,  rcstreignit  co  privilege  hdeux  ann^es  d'in- 
«f6t,  permettant  n^nmoins  de  conterver  plus  de  deux  annees,  par  rettr6giBtre- 
ment  de  sommuires  ^tablissant  le  ohiffre  de  ces  int^rets. 

Cette  disposition  fut  re^ue  aveo  d^faveur,  et  en  1843,  I'ordonnance  fut 
amende  par  le  fltiitttt  7  Viotoria.  ch.  22.  li'aft.  10  do  cette  !oi  assimile  d'a- 
vantage  notre  droit  au  0.  N.  pour  les  tfrdanoes  ordinalres,  en  leur  oonservant 
Je  privilege  non  seulement  de  deuxann^es,  xMa  encore  de  VantUe  couranu,  puis 
a  aocordeun  privilege  de  cinq  ant  et  Yannie  courante,  ^Mt  les  pensions  ali-  , 
meBtaires;  les  rentes  vUgires,  les  rentes  de  baux  de  propri^ttf,  kt  intiritt  du 
frixdevented\neproprUu/onciire,  les  arrirages  de  rentes  fbnoidres  et  de  ren- 
tes  constitutes.  C'es't  de  oe  siatut-que  nous  viendent  les  articles  M22.  2123  et , 
2124  du  Code.  ,    *  /  \ 

On  comprend  que  sous  I'empire  d'une  legislation  qui  permettatt  de  r&Iamef* 
Xrenteann^  d'arrdrages  d'int^rflts,  ce^te  disposition  qui  accordalt  un  priviWge 
pour  cinq  de  cet  anniet  et  la  awran/e'^tait  parfaitemont  plausible.  Mais.ce  que 
Ion  comprend  moins  faoilement  o'est  que  sous  I'empire  diune  legislation  qui  ne 
permet  de  r^olamer  que  cinq  <in«  d'int^rfits,  et  declare  tout  surplus  prescrit,  on 
^•ocorde  neanmoios  on  privildgo  pour  ces  cinq  anneos  et  de  plm  pour  I'annee  ' 
^y"*"'/"^"^*.?'  P"."?"  °"*  P"*"  apparemment  prescrite  de  la  ereance. 

Cap<tuJ«ut^»etrdiBpo8itrou»  bo  iruuvent1tirL'0(I»,  ttdai^e  ponvoBsTCT^i^iorer,    "^ 
et  il  nous  faut  arriver  4  lc«  expliqner,  bk  les  conoilieret  4  donner  k  jboutea  lear   ♦ 
plein  et  «ntier  effet,  si  la  chose  eat  possible. 


Uiiger. 


;    .    t 
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r^' 


Ejurnifnons  done  lo  double  cffct  de  oos  doui  diapositioni  en  appareno«  n  oon- 

tradictoires.    L'nrt.  2260  d<!olare  In  oriiince  de*  ioWrdta  prosoritc,  par  cinq  im 

_et/i6i»nmoin(i  I'art.  2122  conserve  le  priviW^'e  de  ootte  or^anoe  pour  oinq  aos 

-4tranndea)Hrante,  ot  I'art.  2125  permet  d'aller  encore  plualoio  et  de  oonserrer 

one  hypothdquo  pour  oinq  nim6oa  do  pluif,  et  m«iuQ  davantage,  par  I'iniicriptioft 

d'un  bordoroiiu  ^tablinaant  lo  ohiffre  de  oos  intdrSti. 

CJoinnicntoeadouKdiapOBitionspourront-elles  avoir  ohaoune  leur  plein  etentier 
effet  ?  Li  r^ponae  me  parait  facile,  et  jo  la  Irouve  dans  Tartiole  20i1  qui  dit/ 

"  L'h^pothdquo  est  indivisible  et  aubsiste  en  cntier  aur  tou^  lea  imineuliei 
"  qui  y  sont  nffcot^s,  sur  chacun  d'eux  et  aur  ohaque  partie  de  oea  immeablei. 
,.,.,,, t "., ......  / 

J^lle  assure,  outre  le  principal,  lea  intirlf  qu'll  produit,  soua  lea  restrietioni 
••  porticB  au  titre  :  I)e  I'enrigutrement  da  droU$  rielt,  et  tous  lea  frais  en- 
"  oourus. 

"  Elk  iCnt  qu'un  acce»»oire  et  ne  vaut  qu'autant  que  la  eriance  ou  Mi- 
"  gallon  qu'dle  a$mre  subaisfe."  )  - 

Si  done  la  ordanco  des  int^rfits  subsiste,  c'est^-dire  ai  elle  n W  jms  prcsorite,  le 
vendeur  pourra  oonserver  son  bypotlidque,  par  reDr^&;ii^rement  d'lin  bordereau, 
mais  si  oea  int^rfits  sont  ^ireim'to,  il  est  Evident  que)1iypothdquo,  qui  n'estqqe 
Vaccessoire,  ne  peut  subsister,  qu'elle  disparait,  qu'elle  s'^vanouit  aveo  la  or^anee 


elle-mfinie 

Autreinont  il  faudrait  dire  qu'une  h 
oe  qui  est  impossible. 

£t  o'est  oopendant  la  oons^qnenee 
maintenir  ruotiob  du  demaodeur,  oar  il 


tthdqoe^peut  ezister  sans  une  crtfanM, 
iaqnelle  il  nous  fuudrait  arriver  poor 


cut  ^  avoir  do  doute  que  sa  or^anoe 
onnelio  contre  le  d^fendeur  eat  prelsritb,  ^t^inte,  andjujii^  et  eependant  le 
demandeur  voudrait  nous  faire  d^larer  \m  I'ltei^enble.possdd^  par  le  ddreodenr 
est  hypoth^qu^  au  paiement  de  oette  cr^anoe  qui  o'existe  plus  I 

Mais  on  ajoute,  I'eiir^istrement  dd  bordereau  d'int^rfita  a  ibu  pour  efbt 

d'empScher  la  presoriptioa  I    Pour  apbelcr  lea  ohoaes  par  leur  nom  il  faudrait 

dire  que  renr^j^istremeui  »  eu  pour  esiit  (it%iterrompre  la  presoriptioo.    M«i» 

cela  est  impossible  aussi  puisque  Tart.  2p95  ^t  formellement :  ^ 

"  L'enr^istrement  n'interrompt  pa$  h  oours  de  la  preaoription."         -    '  > 

Ed  France,  I'art.  2161  da  O.N.  njaooorde  de  privilege  &  teat  br^ancier 

hypoth^aire  que  pour  lea  arr^ragea  d'intMta  de  (2«ux  anndes  et  de  i'annfo 

courante,  raaia  cet  article  permet  ausai  iu  cr^anoierde  prendre  des  inacriptiow 

jwrtioalidrea  poar  des  ari^ragea  autrda  qtte  oeuz  cooaervte  par  la  pramiire 

ioBcription.   Cost  done  ezactement  la  iil^me  disposition  que  oelle  de  notre  CSode, 

aveo  la  aenle  difference  da  d^iai  de  6  ada,  ioi,  quant  aa  vendour  et  aa  or^ancier 

^one  rente  viagire  (2122-2123).    HJanmoina  la  Gear  Boyale  de  Boargw, 

dang  an  arrdt  qae  je  troave  n^>Qn<$  dans  Sirey  182S-27-2,  362  a.refturf 

d'aocorder  li  I'inaoription  bypoth^irc^^i^  poor  plos  de  deaz  aDotoi,  I'efbt 

d'interrompre  la  preaoriptbn  ^diot^  par  |['|W& 

-BOBoi  la^aoetnnv  (|ut^iio  seniDie  etauie 
2,No/1013.  —  -■ 


fance  ou  Mi- 


-^ "OUBT  OWy VIBW,  1M2.  .  „i 

Bosto  la  dernldrd  question  :,      $'\'  % 

La  iolutiOD  de  oetto  question  depend  uniquement  de  r«ppr6ci.tio.)di.k- 

MLcfe^.,A„„;fo,pW„,ff.  J«dg°>entof8.({oonarn.ed. 

I /Jb6i(foBx<fe/'or<tn,  for  defendant  '      . 

N,  ■     ■      -  -  •     -      „,     "        ■' 

I- 
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|.  .^  *<"^MAL,  aOtB  NOVBMBJIB,  1883 

I W  W  S3  A.  A.  B,^,..  ce.  J..  „.„,,  ,.,  «„  ,^ 

J.,  Cboss,  J.  ^ 

...       ■     •■:,    /     Ko.6a.  .  '  ^ 

MACKINNON,  '  "  ► 


Urigtr. 


v. 


AMD 


'  App^lart  ; 


THOMPSON," 


I         _  RmpoMDiKT.  ■    \ 

f«.lrfiig  Jo  ltij.ws  .  ton.  (which  liiSb^rr-LTi,!^!^^^ 
totl».irulket^lS2KfSL^^^ 

^iT/'cZ^/T'^"'^"^^  -t  Montred        " 

«Wg  M  •  Lonrt   of  Reyiew  (Toboanok,   Dowok.  pAPiir«*n    T  7v 

Th«f(rfloini.gwa  the  judgment  lendered  inthe  first  in.Uni,:- 
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*'  The  Court  *  *  *  oonntdorinR  that  the  deed  of  the  2&th  of  July,  1876, 
oonveyed  to  the  plaintiff  the  estate  and  effootaofthe  derendant,  together  with 
hid  Rtook  in  trade  and  the  goodwill  and  all  advantngea  pertaiijiing  to  tlio  name 
and  buitiuesa  of  the  defendant,  but  did  not  ezprouly  oorfvey  the  exolusivo  right 
to  use  the'naino  and  trade-mark  of  the  defendant  by  hiiu  heretofore  long  uaod  ; 

ConRidering  ijiat  even  if  it  had  b«>n  the  intention  of  the  partiea  to  convey 
the  ozolusive  use  of  the  said  label,  device  or  trade-mark,  the  defendant  did  not 
ond  could  nbt  'convoy  the  right  to  the  exoluaive  use,  by  another,  of  hi*,  the 
defendant's  name,  as  if  the  defendant  was  the  person  using  itJand  not  the  plain- 
tiff as  his  suocesRor,  or  as  using  it  in  virtue  of  the  transfer ;    j 

Considering  that  the  plaintiff  never  acquired  either  by  tpo  said  use  of  it  by 
him  ma'de,  nor  by  registration  nor  otherwise,  any  ciotusivd  right  whatever  to 
libel  the  biscuits  of  his  manufacture  as  if  they  had  been  male  by  the  defendant, 
and  has  therefore  no  right  of  action  in  the  premises ; 

Considering  that  plaintiff  has  not  proved  hib  allegations,  nl>r  that  the  defendant 
has  been  guilty  of  any  infraction  of  his  rights,  tot  is  liuble  to  him  in  any  sum 
of  money  for  damages ;  f 

Doth  dismiss  plaintiff's  action  and  also  the  said  petiti<j|i  for  injunction,  with 
costs  di$traU»  to  Messrs.  Abbott,  Toit,  Wotherspoon  &(  Abbott,  attorneys  for 
jdofcndant." 

This  judgment  was  preceded  by  the"  following  rem'arU : — 

Johnson,  J. :— By  deed  of  the  ,25th  of  July,  18^6,  the  defendant  for 
good  conHidcration  sold  to  the  plaintiff,  generally  ani  without  any  exoopUon, 
his  stooLin  tnide,  with  the  good- will  of  his  business,  jihich  was  t1iat  of  a  biscuit 
maker.  The  plaintiff  was  a  biscuit  maker  also,  an/  what  he  got  by  the  di;cd 
will  be  best  seen  by  referring  to  its  terms  :  "  Tlu^said  John  Mackinnon  doth 
hereby  grant,  bargain,  sell,  assign,  transfer  and  convey  over  to  the  said  Stephen 
J.  Thompson,  theredf  accepting  ibr  himself,  his  heirs  and  assigns,  all  his,  the  said 
John  Mackinnon's  estate  and  effects,  real  and  personal,  stock  in  trade,  with  the 
good-will  and  all  advantages  pertaining  to  the  name  and  business  of  the  said 
John  MtiokinnoD,  debts,  dues  and  demands  of  every  nature  and  kind  whatsoever, 
and  wheresoever  the  same  may  be  situate,  without  Iby  exception  of  any  kind 
whatovc'r,  save  and  except  the  househo{d  furniture  and  personal  effects  of  the 
said  John  Mackinnon,  which  are  not  included  herein,  and  including  especially" 
(then  follows  a  description  of  real  estate).  The  deolaration  avers  that  the 
plaintiff,  after  having  acquired  this  estate,  adopted  in  his  business  a  trademark 
consisting  of  the  word  or  name  of  Mackinnon's,  and  the  device  of  a  boar's  head 
with  t^_  bone  in  his  mouth  and  other  things,  which  he  had  printed  upon  labeli,| 
and  stuck  upon  the  boxes  containing  his  bisonits,  and  that  he  had  this  trade- 
mark duly  registered  on  the  18th  day  of  August,  1876,  in  acoardance  with  the 
statute,  and  thorefone  has  an  exclusive  right  to  use  it.  And  then  be  contplaini- 
that  the  defendant  unlawfully  and  vtithout  his  permission  naed  a,i>trademark 
substantially  the  same  as  that  previously  used,  causing  the  plaintiff  a  dam- 
age of  $5,000.  The  dofendajit  pleads  that  long  before  the  side  of  bia  stoek 
he  had  been  in  business  as  a  biscuit  manufacturer,  and  his  name  had  a  great 
repots,  ABd  thg  blBonitrhe  made  were  made  from  reoeiptg  of  his  uwu — and  ftp 


packages  and  boxes  were  lift>ell 


id  with  the  same^^lfib^l  and  device  as  the  plaintiff 
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lh.t  the  tr.do  m.,k  (»  .,„„(«,)  ,„  ,„,      j  ,„  jj     .     •:  ""'  "" 

^prdiit'r:i-rr:r»™::j;7 

eventa,  nor  to  have  wnounoed  his  own  right  to  use  his  own  Ji"!-         k      u 
«.«™ptionontln  connection  with.  I.L  or  d'^o!^  l;!:;  I\r:,  ^^ »:'; 
•  .iw.y.  used,  given  the  plaintiff  .ny  right  to  oompUin,  eve      fo  '    Zl v 
h«Te  OMd  the  same  label  himself  for  wme  time  in  kL  faith      In  T  .^ 

it  doe.  not  .em^to  me  that  the  plaintUT  can  havHhe        lu,i^e  r   ht  7^^ 

ZtT.  ^     "  '^°"  '"'«"*^.  <"  "«*•     I  ««•  wadily  undorstanJ 

did     Jtw.ll  be  seen  by  looking  at  this  label  that  what  the  DlJintiffd7r- 
oot  to  hold  out  to  the  world  that  he  was  maki.g  u  M«ckinnonVbi«nito  '  Z 
•rtiele  proved  to  have  an  establinhed  repute  in  the  trade  •  fti^/J  T  a- 

r.jn  the  books  is  ebmmonly  said  in  such  cases.  «  Thipson?^^^^^^ 

or    Thojppson,  successor  to  BJackinnon,"  or  anythins^o  ri.ow  H..  !        .       ' . 

"If  «t  all,  so  that  people  might  naturally  think  that  McKinnon^  ,U1I  1  7' 


■^ 


IfMhinnoa 

■■III 
Ttaoiii|i«on. 


;-,^'^-'''  ■  :■■•/.  .«■■■  ■    .  ■■■-  \' 
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marqaea  do  Pubriqae,"  the  eomitUrani  ia  vary  oinarly  and  noally  ((fvtn,  and  i» 
identical  with  tho  objeotinn  I  niada  at  the  hear!nf(,  and  on  which  I  dtHiide  the 
oaM)  now.  M  Qui)  |«hi  domandeurn  pouvaient  ne  aorvir  de  ee  n<^ni  a«^uloinent  on  li<ur 
quality  do  HuooeMiouPR  de  Bautain,  at  an  le  faiaa^t  aoonmpagncr  de  leur  nnni  p«r- 
aonn<<Hn  Mnrkloim  :  Que  e'oat  done  abu<«iTomoi)t  qui^iiur  leura  cnaoixnca  onrtea 
et  iaoturea,  ila  portent  le  nom  de  Bautain  aeul,  ootume  a'ila  ^talent  aui-meroea 
la  pcmonne  du  dit  Bnvtain,  &a." 

"That  waa  tho  judKWent  of  the  Court  of  App«*l  in  that  oane,  and  It  ia 
dlr(!Ctly  in  point,  and  th«>ro  ia  another  oa«e  in  lh«  name  book  at  p.  326,  whera 
the  purehaaer  of  a  tradn-mnrk  waa  adju<lg()d  to  add  hii  own  name  oa  '  lurcfi. 
itur'  to  tha  namo  of  tho  Brat  owner  of  the  trade-mark,  wh'ioh  he  hnd  tiiken 
and  uaod  by  itaelf,  aa  the  plaintiffdid  here,  without  indieating  thai  the  purohiaar 
and  not  the  original  ownyr  waa  uiing  it.  Thia  point  ia  of  itaelf  anffioianit  to 
doicrniino  the  craaA,  and  I  do  not.  go  into  any  of'  the  othora  that  were  rained. 
Tho  Kngliiih  authorities  an  ih«  mom.  It  ia  laid  down  in  Lloyd  on  Trade-mnrkt 
at  p.  bi,  on  tho  oxpron  authority  of  decided  oaooa,  that  the  right  to  ut«  tht 
ntttne  timplj/  cannot  he  tram/erred ;  and  Itoodu  in  another  paaai^ge  aays  tha 
aanio  thing.  The  reoaon  being  obvioua  that  the  renunoiotion  of  the  name  be 
had  txirncaince  his  birth,  and  the  exo]u;«ive  oonferringof  it'On  another  would  be 
a  deception.  It  waa  not  truo  that  M^aokinnon  waa  making  the  bioouits  that 
Thouipson  Hold  with  the  name  of  Mackinnon'a  bJHOuita  on  the/boxea  ;  and  thera- 
foro  it  waa  not  right  to  aay  so  in  that  way.  Iif  Lloyd,  at  tho  same  page  I  hare 
cited,  it  ia  laid  down  in  lo  many  worda  that  '  if  thebuainem  or  luanufuotura 
be  Rold  or  transforrod  to  another  person  '  (aa  the  plointiff  aaya  wua  done  in  hi* 
oane),  '  tho  purchiiscr  will  acquire  a  right  only  to  reproaifDt  himsolf  aa  the  aucoM- 
Bor  in  buMncm  of  the  firat  maker.' 

"  Therefore,  without  f^oing  further,  the  notion,  and  the  petition  for  injunodoa' 
incidentally  fyled,  will  be  difliuisHod  on  the  ground  thut  the  plaintiff  ia  complain- 
ing of  an  infraction  of  a  right  that  he  never  poflaeased  ;  a  right  wbieh  was  not 
amigned  to  him  It  all;  a  right  indeed  that  could  not  be  assigned  to  hiib  ia  the 
sense  in  which  M  lias  used  it.    - 

.  "  I  ought  not  to  dispose  of  this  case  without  referring  to  an  authority  cited 
by  the  defendant's  oonnsel  as  being  direotly  in  point  It  was  the  oase  of  Com- 
pere vs.  Bajon  et  al.,  decifi^id  by  the  Tribunal  de  Commerce  of  Faris  in  1854, 
and  affirmed  on  appeal.  Thia  case  is  fully  cited  and  commentgwl  Qpon  in  J^rown 
on  the  Law  of  Trade  Marka,  arid  the  first  observation  made  nptiti  the  case  by  the 
writer  of  that  treatise  is  that  it  is  one  that  ii  apt  to  stagger  the  judgment  of  a 
student.  In  that  ease  Bajou  had  assigned  all  bis  right  to  the  manufaotnrer'a 
mark  or'  staqip  upon  gloveii  in  Irhiob  the  true  value  of  the  business  consisted. 
These  are  the  precise  words  used  in  the  statement  of  the  oase  in  Brown,  §  209. 
In  tWnext  eection  (§210)  the  writer  says :  '  To  the  oasoal  observer,  this  might 
seem  like  an  authority  to  commit  a  fraud  upon  the  public,  and  upon  purohaseit 
in  foreign  countries  by  the  means  of  a  misrepresentation  (to  wit,  that  Bajou  him- 
lelf  bad  m^e  the  gloves).  That  was  not  the  meaning  given  to  it  by  the  Tribonal 
of  the  first  instance,  nor  the  Imparial  Court  of  Appeals  of  Paris,  which  affirmed 
the  dteoUion.    The  latter  held  that  the  ezolosive  title  to  tht  mark  had  poMed  t»/ 
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tiota  of  .hi,  ««,  ,o«,ctL  21 1  wo  h.llZ  A  .  V  ^•  *•"'""•  '•••  "»'»''"• 

Itj  with  exprou  law  in  ffr-«^      l  "^'«*»''    In  IhM  Mw,  in  oonfnrm. 

but  hi.  own,  .T«  in  .  LI  1  L    "  ^''"  ^J^""'"-"* »« t.ko  .nj  ^tW  o.m4  ' 

notice  of  the  o::^;j^^::ir^zzt''r"'  •'^  «""•«— '«J'*«  «- 

could  not  be  n,lld  W  .4  .T 'l'"'  /"T''  ""  "^'''  ♦''•  P*Wio» 
i.  .otod  u,K,n  la  the  Eni^i.h  ll  //„r"  "  T'"'  '"  ^"'^''  '•"  '»  ^»"- 
...  rule  of  right  rprc^oXtHnn  '7  "'''"^'  '''*'"'"'  '»'«'"  ^«  "'^o^). 
thi.  role  th.t  I  ..^he  Dl.  „U/rf  .        '^:'*'""  ""  "''  P"''""  •  •»•' «'  '-nder 

The  coniiy^^H^oreM  follow.:—         '  -I 

•'TheCour#    .».     *    Con.ldering  that   In  Ju  J  tflTif  ^k    a  r' . 
•Migned  to  tiM  plaint  ff,  for  a  pHoe  attroo.!  ..n^n   i      u    ?  '  "^  '^°'^nd.«>». 

.nd  con,pri«,d  in  that  .«ign«,e  t    inZ     '^n'        *»"•"""»•"  bi«,«it.„..ker, 

;h..id  bu,i„e..,  With  the  r*;;i  :::S:!iz:±z:r''''  -: 

bvsineM  go  aaaigned ;  """"»"■  P«;**iaing  to  the  name  uod 

^^^'^ryl^:'^^^  .«»horl.ed  t.  ..  eJ„al.el, 

defendant  a.  th^^;u7Jt„re:rn,  tl  ^^T^  t  '^'^'.-P'"^"''  ''^  -'5 
plninriff  has  continued  the  «7d  Jul  «  .  7  ^"1""*  -"'snment  yje 
Lbel  a.  hi.  tradb-mark  and  ha.  dulTl  '"';'";  "^^""^  ""  "^  *''«  "^ 
Th«t  sinoe  that  time  and  JIr«  ..  "^"'^^.T"^"^  *•»«  »•»"  i"  hi-  own  W. 

fetory,and  ha.  been  frse"  r.rZrn      r'    "  ^'*  ''^'''''^^  «''  P'^'-'^ff"* 
for  hi.  biwuit.  .  Ub^rlnr.!  r  "^^  ""''*"  "  ""•""'f-Oturer'.  mark 

^O.^g  that  ,n  the. Id  judgment  which  dl..|.^^  th.^  '^ 


IfMfelnnos 


•15*.  of  bi«,t,its  not  Tde TphiZ^anV;  n'*'*'"'''  ^"^  '"r-  «'  P^ol 
exi^slngfor  „le  within  thY.  tr^^^Xr^t^^^^^  - 

with  Mid  trade-mark  and  with  Mid  l.hll  vl  ^     ^  ''^  **'""'*"  ""M 

tbc  .ame ;  and  doth  .diud«  .„?!.'  ''\'"*."J'  «««»t«rf««t  or  Imitation  of 
to  the  .aid  pUlnUff  thfsi^of  Irr."  'A"^r  '^^*'"^'"'*  *^P'^  ••«»~«-<J 
thereon  from  thi  da  e  Twit  I>r  f  t"""  ^''  ^'^'«^'  ''•»»>  ^"'•'S 
i-  the  Sup^rioraurr;      ^^1^.:;?  7  ^^^^^     'T'''''''  "  -» 
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Caosfl,  J.— This  is  on  action  of  damages  brougJH  by  ThompRon  against  Mno- 
kinnon  for  breach  of  contract  in  regard  of  tl*  good-will  of  a  busineM  sold  by 
Mackionon  to  Thom>on.  * 

Thompson  alleges  that  by  notarial  deed  executed  on  the  25th  July,  1876, 
Maokinnon,  ^  biscuit  manufacturer,  sold  to  him,  Thompson,  Mackinnon's  stock 
^in  trade  at  St.  Henry  with  the  good-will  and  all  the  adrontoges  pertaining  to  the 
name  and  bui^iness  of  him,  Mackinnon,  wlHeh  included^ji  trade  mark,  label  and 
business  devicf ,  oonsisting^  the  word  "Maokinnon"  and  the  representation  of  • 
boar's  head  gras'^g  a  bone  in  itsjaws  contained  in  a  white  eliptio  band,  with  other 
particulars  unnecessary  to  be  mctationed,  printed  on  labels  used  in  the  mnnu- 
faoturo  of  his  biscuit  and  stamped  upon  the  biscuits  of  his  manufacture,  which 
jnark  Thompson  had  procured  to  bAregistered  in  August,  1876,  under  the  Trades 

/Mark and  Design  Act.  Mackinnon  knowing  that  he,  Thompson,  was  the  proprietor 

:  of  said  trade  mark  and  designation  had  nevertheless,  in  violation  of  right  a.nd  of  tha 
flaid  Act,  made  use  of  it  in  a  manufactory  of  biscuits  vphich  be  had  setup  on  his 
own  account,  thereby  causing  Thompson  damage  for  which  he  claimed  $5000. 
Mackinnon  pleaded,  that  long  prior  to  the  sale  he  bad  acquired  renown  as  « ^ 
tiisoait  Manufacturer,  from  diligence  and  the  use  of  special  and  peculiar  recipes, 
whereby  biscuits  of  his  manufacture  brought  a  higher  price  than  those  of  other 
manufiiottirers,  and  his  name  came  to  be  and  was  a  trade  mark  having  a  spccijl 
«ommercial  value  to  him  over  and  above  the  ordinary  good-will  of  bis  business ; 
that  he  had  long  used  the  device  and  trade  mark,  including  the  word  Mackin- 

'  non'8,  his  own  name,  on  the  labels,  packages  and  biscuits ;  that  he  had  not  by  the 
ileed  in  question  transferred  the  use  of  his  name  or  the  said  trade  mark  ia 
oonnection  with  it ;  that  the  use  of  the  trade  mark  by  Thompion  as  he  had  been 
doing  was  fraudulent  and  a  qftirpation  of  Mackinnon's  rights,  who  was  solely 
«nd  exclusively  entitled  to  use  the  trade  mark  in  question  as  being  personal  to  him, 
consisting  of  his  own  name  and  what  was  merely  incidental  to  it. 

Thompson  replied  that  the  renown  of  Mackinnon's  biscuits  did  not 'depend  on 
anything  peculiar  in  the  manufacture  nor  the  recipes  nsed,  bat  on  the  length  of 
time  the  manufactory  had  been  established  ;  that  the  deed  transferred  to  him, 
Thompson,  the  good-will  of  the  business  and  all  advantages  to  be  derived  therer 
from,  from  the  name  and  bu^ness  of  the  defendant  Mackinnon  and  the  estate  gen- 
erally, with  all  appurtenances  and  attributes,  adjuncts  and  everything  in  any  way 
connected  with  or  appertaining  to  the  manufacture  and  business  th&ctp%e 

.' carried  on  by  Mackinnon.  ,      '  .  •    '  H"l^.- 

In  the  sl^e  suit  Thompson  petitioned  for  an  injunction  to  restrain  Mackinnon 
from  the  use  of  the  tradi  mark  and-of  labels  containing  it. 

Issue  was  joined  on  this  petition  substantially  in  the  8am«  manner  as  had 
been,  done  on  the  principal  action,  and  evidence  was  taken  ion  both.  Judge 
Papineau  having  brdfered  that  they  should  be  both  heard  together. 

The  sale  referredf  to  in  the  pleadings  was  produced.     It  was  in  faot  a  liquid 
^  ation  of  Mackinnon's  business  With  the  consent  of  his  creditors,  he  being  insol- 
vent. They  were  represented  in  the  dtHad^  and  aooepted  the  oonsideration  of  the 
«ale  in*  dischajrgiB  of  Mackinnon's  liability  to  them. 
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ine  case  was  heard  on  the  merits  before  His  Honor  Mr  T.»*:«-  t  x. 
.ho.nthe  30th  April,  1877,  in  an  elabora^  udgXtl^^^^^^^^^^^^ 
for  damages  and  the  petition,  on  the  ground  that  the"deed  of  t ^26  h  Jut  im 
d.d  pot  express  y  convey  the  right  to  use  Mackinnon's  name  and  trade  m^kald 
h    the  exclusive  use  of  Mackinnon's  nam.  could  not  be  conveyed  norT^rch 
-  exclusive  use  acquired  by  Thompsoh.  . 

the^rrr'^^  ^  ^'•'^'  "•"  J^'^Sment  was  bythe  unanimous  voice  k 
the  three  Judges  ,n  Keview  reversed.  Mackinnon  was  enjoined  not  to  use  thZlZ 

ihe  v^;^  *"l'''.7^--«<Jto>yTho°mr«on  $4oO  damans  and  cl^     ^ 
The  validity  of  this  judgment  is  now  in  question  on  the  present  appeal 

J^T    1^  'r  ''■   ""''""•"  *°  «"»*«•»•<».  «"  »»»«  broad  grundien  io 
the  pleadings,.tut  he  makes  the  following  points-  *  B  "una  taken  m 

Ist^  It  is  the,manufacturer's  name  that  forms  'the  very  essence  of  the  label     - 
tJttr^     "T""^  ""**''  appellation  of  th^stabliLent  butof  tbeZiu- 

.nl-V^*"*  "*r  '"  *•""'*'*"'  "^  •"»*  *''^  •»"«  patronymic  Mackinnon  but  the 
special  personal  name  John  Mackinnon  "•^•nnon,  out  the 

fin!?*;^"'^""^'""**  •'""^  "™*'*«  to  whether  Thompson  has  strict  con 
fined  himself  within  his  righte.  nor  has  it  been  determined  that  h   "s  JtiUed 
use  the  name  John  Mackinnon  in  connecUon  with  his  business  uZ  with 

men    only  goes  so  far  as  to  prohibit  him  the  use  of  marks  or  labels  with  the 
boar's^ead.  or  distinguishing  the  manufacture  or  brand  of  the  bisTu^U  he  ma^u! 

otlTdT      ^""^'"--^B'-'^/'or  any  counterfeit  or  imitation  of  sa^i  Zl 
or  brands  or  of  any  part  thereof.  >  "«« luurw 

\n^T7.'\  *'»««PPJ»»".''«P«>P<>8iiion8.  it  may  be  said  that  the  good-wiU 
SL-  i.    TJ"-^  ^'^"""S  *°  ^''^  -°»«  "^  »>'"•''«»  of  the  Jd  John 
^  as  part  of  the  advantages  pertaining  to  the  bmdness  of  John  Mackinnon  thereby 

^":lZT±J.i''t  '?  r!-^".«»««.i*  was  sufficient  to  authorise  its  ul 
Jii^jujm  naxnnnificrod.    Th«  4«Uk»nd  inarfcs,  tfarage  of  which  are'coapliuneg — 


llMklnqo» 

and 
Tlioin|iMit> 


/ 


328 


COURT  OF  QUEEN'S  BENCH,  1882.' 


SfMkinnon 

and 
'TliOiniiMn. 


/- 


V 


of,  are  simply  inscribod  or  stamped  "  Maokionoq^  Bisouit."  The  name  thus  used 
is  not  the  individual  designation  of  JohA  Maokinoon,  the  ossignor  of  the  rights, 
but  is  merely  the  generic  name  of  the  If  aokinnon  dan ;  as  suoh  there  cah  be  no 
valid  objection  to  iti  having  become  a  trade  mark  for  diRtinguishing  a  particu- 
lar^manufttoturo  of  biscuits ;  muo^  leas  can  the  boar's  head  be  objected  to,  although 
itma^be  the  ooat  of  arms  of  the  Maokinnon  clan.  I  am<flot  aware  of  anj  law 
in  this  eoilQtry,  which  would  give  an  exclusive  property  to  a  persofa  named 
Mackinnou,  to  dse  the  ooat  of  argis  of  the  elan,  if  even  he  were  a  clansman  ;  nor 
is  there  any  cogent  reason  why  it  should  not  become  a  trade  mark,  as  it  was 
certainly  made  in  this  instancy,  and,  if  se^ade,  it  became  liable  to  the  laws  of 
trade.  There  is  no  doubt  that  a  donvayance  of  the  good-will  and  business,  with 
its  accessories  includes  the  trade^,Hfark^  pertaining  to  it  See  Adams  on  Trade 
Marks,  p.  103 ;  Gastambide  dea^Contrcfafons  Nq,.445>        ' 

The  extent  to  which  the  individual  name  of  a  qianufjioturer  as  a  stamp  on 
goods  of  his  manufacture  may  I  ecome  a  trade  mark,  and  as  sublr  may  be  conveyed 
with  his  business,  even  to  the^xclusion  by  himself  of  the  use  of  a  similar  Btamp — 
to  impress  his  own  name,  wfu  Carried  very  fiur  in  the  case  of  Compere  vs.  Bajon, 
cited  by  the  respondent,  and  noticed  in  all  the  modo/&  works  on  trade  marks.  It 
waa^decided  in  the  Tribunatof  Commerce,  at  Parts  in  1864,  6th  February,  and 
was  afterwards  confirmed  in  appeal.  A  glove  milker  sold  out  his  business 
and  good-will :  he  had  used  to  stamp  the  gloves  of  his  own  manufacture  with  t 
fao-simile  of  bis  signature,  which  he  attempted  to  do  after  his  sale,  but  was  by 
the  Court  probAbited  front  stamping  gloves  of  his  own'manufaoture  even  with 
his  own  name,  as  so  previously  used  by  bim. 

Some  of  the  French  authorities  go  to  the  feztent  of  saying  that  the  sale  of 
good-will  implies  a  convention  not  to  aet  up  a  similar  business  in  the  neighbor- 
hood, although  there  may  not  have  .been  any  convention  to  that  effect  in  the 
deed  of  conveyance.  See  Qa8tatnbjd«^>  466  No.  479,  also  a  case  there  <iited  by 
him  from  Dalloi  for  1825,  Part  2,  pNQ2,  Auger  v<i.  Dumont,  which  in  its 
general  features  very  mnoh  resembles  thepreaent  Sieur  Auger,  Marchand  Chooo- 
iatier,  des  cours  de  France,  de  Russie  et  d'Autriohe,  had  a  shop  io  the  Rue 
Nenve  desPet^ts  Champs,  on  the  facade  of  which  were  emblasoned,  among  others 
the  arms  of  these  three  great  powers ;  he  ^iled,  and  his  assignee,  with  his  consent 
and  that  of  bis  creditors,  sold  his  eittablishment,  "  aveo  toutes  Iw  valours  ezistantes 
dans  la  masse." 

Dnmont,  the  purchaser,  took  possesssion,  and  pat  ^np  his  sign  as  successor  to 
Auger,  With  the  cooperation  of  the  latter,  whose  serXrices  he  retained  at  a  salary 
of  Sf,006  francs  pe^  annum  and  certain  additional  benefits. 

Ihimont    ai;nounced  the  transfer  in   circulars  to  the-|)ublic  which  Auger   • 
sanctioned  by  la  solicitation  from  himself  inscribed  on  Dumont's  circulars. 

After  some  years  had  passed.  Auger  quitted  Duinont's  establishment,  And  set 
one  up  quite  near  to  Dumoiit  for  the  fabrication  of  chocolate,  on  which  he  put  up 
the-  armorial  bearings  of  France,  Russia,  etc.,  and' by  placards,  circulars  and 
advertisements  in  the  newq>apen  ohiimed  the  right  to  do  so,  and  denounced 
Dumont's  pretension  to  be  bis  aueceator  as  an  unjustifiable  usurpation. 


Dooioni  btougbt  8uitiijpuniit'A^ger;'8tilMtnf;  first,  the  closing  of  Anger 
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placrds  oluiininK  his  ri.M,t  to  tl,«  n„  ■    !"v    •  '  '»'PP'-«««'op  of  Auger's         "^ 

i>u.no„t.  also  da' .age  ".hi  h  5  .„  "Tl     "T  "'  ''^"^"'^  ^''«  "«''*  «f 
of  thoTnbu„dofU°ek.i„:!29U;Cl824  """'"''••"  ''^  J"'«--' 

iodustr,.  nor  the  Xhf   L    I'f^^  T  '""'"'''  '"'  ^''"''«''''  P^"-' 

business,  ur^  fo^l  «,l!!l   '  ",  V     ^'^  P'*"^"'"  '  2"^.  ^''^t 4,e  who  sola  « 
»a.ne  locali;  wt  ^Z  r^ T^^^^^^^^  u  like  business  in  the 

chaser.  =        "'"*'"  '"'"*^'''  *«  "'«  possession  of  the  pur- 

TheCourlofAppoals,  29tb  of  November  1fi9 1  „„»      i  j  .l  ' 

.ion.  ..b„i.«a  b,  A.gcrr;^i.&i^rr"  A '°  "^f  *"  "^  """- 

»,.;«  v««W.  toblir  „'e«  niiogjffi*^"^     A»c-».  d«  pr„,.»Uo.. 
JesscI,  Master  of  Rolls  wpnf  r.>r>i,«.  :  »«       ^ 

CI..  K,.,  p. «.  hold  g  I  ,;t*  ILT/  ?™r'-  «^«".  ^-  »• " 

A»g.r  .K..  .  ,c.d«r  of uburfnl  Jd'l!;:?,   t" M  S""''  ""■  *  """""■"  "■ 
b««ino»  .hb  bi,  f.™cr  J^^ll^^t^:"^  b.  retrained  f™„  doing 

I«gg.lt».B.rn,lt.     16  1.R    Q,  Di,   ^  3™'"°° '"  "PPOiJ '» 'be  oMe  of 
..in.  .nd  r^uution        ^  ""  *°°*  '""°  "'  ""MmMt  hW  tteir 
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using  as 
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tliere  was  a  stamp  of  a  bov's  head  holding  a  bono  in  ita  jaws.     It'  appears  that 
respondent  purchased  from.  appclUijt  hisntock-ln-trado  as  a  biscuit  manjifacturor,    ^ 
"  with  the  good-will  «nd  all  advig.igos  pertaining  to  the  name  and  business  of-  ' 
the  vendot,  qpp«!lknt,  in  said  byhess.-  -The  ■ppellaijt,  before  the  sale  of  the* 
business,  used  tho  words  and  stamp  as  above,  and  resp<^a^ont  oontiBued  to  use 
them  after  his  "purchase."    Subsequently  appellartt  .recommenced  business  as  a 
bisouiPh.anuraoturer,   and  used  uHtaulp  prcolsely  like  Hiathe  used  before.  . 
Now  two  questions  arise :  "    \. '  ;    ^ 

1st.  bid  respondent,  by  tho  purchase  of  the  good-will  of  the  bflsincss,  in  thd.  ^ 
|*rwi»M««if,  purchase  the  appcllaiit'it-t'rade  mark  ? .  ^  . 

2nd.  Does  the  use  of  the  name,  iind  tlig,  afmoriar  bearings  of  «  familyMu  a 
t|ade  mark  filter  the  character  of  a  trade  mark  ?    l-^cannot  fancy  'there  oatt  be 
an^tlifficulty  as  to  the  first  question.     The  words  cover  the  advantages  to  be  - 
derived  fronittt  name  and  busftiess  of  the  said  John  MaQklnnon,  and  it  is  not 
oonteirded  thaUhestamp'ttiidJabel  used  were  not  part  of  his  bfl^Tiness. 
'  .    As  to  the  second  question,"  it  has.  been  ingeniously  asked— did  Maokinnon 
«ease  to  have  a  right  to  jisehis  o(vn  name  and  the  arms  of  his  family  ?.   I  think 
that  would  be  oarryihg  «Jie  iaterpretntion  ratlier  far,  arid  further  than  is  neces- 
sary on»  this  hppeal.     It- is  riot  a  question,  here  whether  he  abandoeed  the  use  of 
'    his  own  name  and  arriis,  but  «hether  he  can  so  combine  thcm^as  a  biscuit 
baker  as  to  make  a  aUimp  exactly  like  thaf  of  h||  old  Mpmark^'and  on  this 
.,    pj)int  I  have  not  the  least  hesitation  in  saving  he  oannot,Tfn'd  that  being  his  own 
"^    name  and  arms  does  not  in  the  least  affej||the  questiojC  Jf  he  finds  anyadvan- 
'    tage  or  satisfaction  in  the  special  use  of  his  name  and  aW;  he  must  coroffine  , 
them  in  such  a  #ay  nr  not  to  interfCTO  with  the  tr/ide-mark»fie  has  sold.    I  am  . 

to  confirm.  •     ^  ,  '  •  .  ' 

-  T^tl  CaiBF  Justice  briefly  expresseJl  bis^ooncurrcnce,  to  the  effect,  that  his 
judgmbnt  turned  entirely  ,on  the  ititerpretation  of  the  contract  betw^n^  the 

parties.  ",  ,  .  „  „    .  *        -       i 

"  Judgment  of  Court  o£  Review  confirmed. 

Wotheripoon  A  Co.,  for  Appellant. 
*        T.  P.  Butltr,  for  Respondent.  ■  •      ..    "  ' 

(SB).  ■'  '    ^  • 
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...      MONTREAL,  34™  NOVKMBBR,  1882  ' 

■nnrBOjr.  L.  O.  LORilNGBB,  ATTT-W  PBo  RW.K. 

*  °.  -'' .-  '  /  '         .  C^nUnenant  in  tht  cturt  Mow.j 

'.^'     ■'■■>  ,■.,/;"  tm  ,  Appillakt.;  ■ 

^  ;.■  .WALTER  BKKD,         '• 

.  the  right  Of  .pp..,  rf«p/«n7ft„™  tt,  wt^Vh.  .h'^^^^  »'•  •••'»»•.  •«! 

.      '     dMiro  for  .  dwI.Jon  od  the  m-rit.  the  C^  iT  w  ^.      ***""'  **  "•'•  «Pr«i-ed  ^ 
tlo,  I.  Of  public  lnt*r«t.  m.,  o"wlook^h!^'  ^  "•,'""">"«'»  •«">  whe«  ie  fl^ 

■«'Vi:.!'Cri't?o5,J':art^  ^*'"'""-'  <>'  ♦'■•  r,o,h.«.  Of  Quebec  '43     " 

--    V     V.  by  .0  ofllcer  of  the  aoVrtrnmeiit  of  Ih.^      oondderttlon  of  •  «er«ice  to  bere.de^d 

•gtiost  th.  P™tl,„TOta„  b.  th.  nr«LT  •    J'T  '  "•!»"»"'.  SO  .  ral.  take.    . 

.nd  ».rk  »  mod-  .be^rlili  .,^°a  wht?.'^  T^  "  '^"«  '  ' 
based.       •  .        '«■;  ''""'h  the  plaintirs  action  \n 

t«e,on  ,aw  pape.  .^d  P«::^J;t  "«.a  ^^^^^^^^  ^ 

ordered  that  stamps  shoaJd  stand  inSid  of  21        ^^"^^  J'"^  «•  ^i'  wa»  . 

before  referred.  to,^»r  thdt  mirt  hlT.1^  f  u      "**'"'^  *"""  °^  *''«  *«hap.  109  " 
that  by  the  31st  Vic    chnp^tf  ^  T^t  ^^  ""^  O-^^-i-Council  under  it^ 

of  the  Go^rnor  of  the  la^  Pn^^^f     7^1'  '""^T'?  ^'^^^^-^-cH 
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Bcc.  12  of  27-28  Vio.;  chap.  6,  it  in  ordered  tjtat  no  pnper  or  cxiiibit  on  wl.ioh 
tax  or  duty  to  the  Crown  is  pn'ynbK  Hhnll  bo  rcocivod  by  any  court  or  officer 
until  «tampi«r-;  thnt  by  flee.  10  of  31  Vic^  chnp.  2,  nlflo,  it  is  ordered  .that  no 
paper  upon  ^hicf.  fltnnip  pught  to  bo.  fll.all  be.  received  by  any  public  officer  ; 
that  by  the  Act  of  Qijebeo,  passed  in  the  39th  year  of  Vic.^chap.  8,  it  was 
and  is  ordered  tlint  a  tax  of  ten  cents  riinU  bo  pnypble  to  the  Crown  for  the 
use  of  the  Province  upon  each  exhibit,  produced  or  offered  in  the««perior  Court, 
etc.,  and  that  all  diopoB^^ions  of  law  appycablo  trt  formal  duties  or  taxes  suoli  as 
this' should  apply  to  ^i^%  pr  dutic^mposed  by  this  Act  of  39  Vic. ;  that  by 
the  Act  of  Quebec,  44  Vic,  chap.  9,  all  thf so  Starop^Aots  have  been  amended 
and  recast,  and  a  tax  of  ten  cenU  imposed  upon  each  exhibit  offered  to  the  , 
Superior  Court,  and  order  made  thftt  nw  exhibit  shall.bo  received  unless  stamped. 

Then  a  proclamation  by  the  LieutjjGovernor  of  Quebec  in  vaguely  set|»rtb, 
by  which  it  was  ordered  by  him'^nf  U.e' Council  tliat  all 'exhibits  should  be 
stamped  (^whenthis  was  published  is  not  stated,  nor  is  it  stated  fro«i  what  day 
the  order  was  to  take  effect).  TRat  th^^  (the  Prothonotary)  are  onljr  doing 
their  duty  in' askins  a  ttfn  cent  stamp  to  be  put  upori  the  promissory  note 
offered  as*an  exhibit  by  the  plaintiff;  that  the  plaintiff  has  ntf  right  to  get 
the«rder  he  seeks  against  them,  and  they  conclude  for  the  discharge  of  the  rule. 

There  is  answer  by  the  plaintiff  that  the  Qu(*co  Legislature  statute  law,  by 
which  the  Prfltlibnotary  would  justify  th^laim^of  »  to^f  cent  stamp  from  plain- 
tiff, w»s  and  is  ultra  virea  of  the  Legislature^not  warranted  seeing  the  B:  N. 
A. 'Act  of  1807,  that  the  ten  cent  tax  or  stamp  duty  is  not  authorized  by  that 
Act,  and  is  not  direct  but  indirect  taxation,  an^  therefore  illegal,  and-so  the  rule 

taken  must  be  tnado  absolute,  '  *-»*^ —  ., 

-  The  Attomey-Gencrjil  of  Quebec  has  intervened  in  the  case  to  suppiort  the^ 
Prothonotary,  and  his  claim  to  have  that  ten  cent  stamp  before  fyling  the  pro- 
missory note  referred  to.  For  leasons  of  intervention  he  repeats  very  much 
the  arguments  of  the  Prothofttflary,  but  oommenooB  by  alleging  formally  ^hat 
the  administration  of  justice  is  left  to  the  charge  and  under  the  control  of  the 
the  Provincial  LcgislatJres ;  thatxthis  administration  oauMS  groat  expense,  and 
necessitates  the  employment  of  officers  and  servants,  411  of  whom  hawtobe 
paid  fey  the  provincial  Governments;  that  particularly  the  Govern4M|||^ 
obliged  to  employ  persons  to  have  care  of  all  documents  produced  before  the 
different  courts  of  law,  and  that  by  law  these  persons  are  paid  out  of  the  Consoli- 
dated Revenue  Fund  of  the  Province. 

The  plaintiff  answers  the  Attofney-Geteeral  very  much  as  he  does  the  Pro- 
thonotery ;  he  adds  some  allegations,  for  instance,  this  one:  that  the  ten  cent 
tax  upon  exhibits  demanded  from  plaintiff  has  no  connection  with  the  fees  or. 
aalaries  of  the  Prothonotaries  pr  others  employed  in  the  courts, . 

Having  thuiTfully  Btot6d  the  pleadings,  I  observe  that  the  tax  of  ten  c<jntfl  oo 
exhibits  was  first  imposed  by  the  39  Vie.,  cap.  8,  ofQuebeo,  entitled  "  an  Act 
to  aid  the  grant  tor  thei^urposes  of  the  administration  of  justice."  Its  firstsection 
imposes  a  duty  of  ten  cents,  payable  to  the  Crown,  for  the  uses  of  the  Province, 
to  be  levied  on  each  receipt,  bill  of  particulars  and  exhibits  whatsoever, 

' ' r~7^ — —^ 
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produced  before  the  CburU     H»  n.  —J  ~i       '. " ■-"  \         '    .. 

.   Th.  4344  V,-,.,  ™p%,  J^J2:^^  l;.^Z^1't'  ^"-,rH"a. 
-    Tki.  27.28  Vio.  .uL,Z,LT^^-  f "'''««"'  •*"■«'  "  »«.  Act. . 

Under  the  Constifutional  Act  tha  lrf«V!.i,  w  \u    *       .  - 

.    Provinces  may  not  tax   or  r^^  T  '^^  ^""'""*  ^°'  «''  1867,  the 

ofa  revenue  for  proviUaLSl  T  ?"*'""  '"  l^^*"  ^  *»>•  '-•^ 
tavern,  au<.tio„r  a„7  ST.:;  ''"  "t"^'**"  '^"•""'  °'«>  "''"P.  »«-»! 
for  proviJa,.  I^f  of  ntnLX'p^r ^^^^^^  -;n«  of  .  „  - 
designecny  laid  specific  restrictior^"Xj':  'XTf  Z^f '"T  .Y' 
tures.  It  has  not  abandoned  thWL^;  r*™S  .fomer  oT  the  local  Lcgisit-  . 
<l«C8tion,what.vW7ZtV„r  »  ?«'«'  to  their  niepo  will.  So  the' 
and  will'fall  to  J  dt Ld  ^ J^^^^^  «-fore  the  Courts, 

that  the  t.n  ceni  ntaa^X^T^^J'^'t  ■  I'  '"  ^^^  ''^'^^ 
^^ell  enough  imposed.    mat'irdir.ct  JLS^"'^    It.t  be  ,W  it  has  been 
it  i.  eligible  «{om,  and  is  to  Be  Cne  hr^     k       ^'''""""•'  ^*"*"'*  "  ^^^^ 
•which  the  person  Brst  paving  ft  ivel.  ^  '"'»''-ho  ^--mediately  pay, it;  .  »., 
,  indirect  tafltamp  duU  »  on  ^^^^  T  *"  ""  "«"•""'  ""^  ^t"-''  «  «« 
>  iadi«xt  tax.,  bAo^  a^l  thewrir        .^'^*''"«'"'««P'^^^^  " 

ex.pt  one,  Mr.  i!^  tt  ^^vlZClZT'  ^'  'V"  '"«'' 

powdF  Of  laxum,  ina  rad  meai..     T^^  -      ."^  ''°"  »b«  'be  . 

«nibl.  had  m  powHZ  ,^J3    ■   ";   rf  V"°°  "'°'''  '•I'  •»•"  ■■■'"I.    ■ 

*»  »H.  C«mlida.«l  Bw.1,..  FanJ  r..i^..JSL°°?"'»  "f  J'-y.'-l,  b.t^ 

»■  lb.  vgiau..^,  «t  Of  .t.  ^,i;!^x::i  b.f... ,. , »  m,  ^  „„, 
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I  hold  the  Btainp  duty  in  qucstioo  to  involve  not  diruot,  but  iniJircot  taxation, 
and  tliut  the  Legislature  or  Quebeo  in  imposing  it  has  eiooodod  its  powers. 
This  stump  duty  does  not  answer  the  description  given  of  "diroot  taxiition," 
•nd  is  no  more  suoh  than  wnf  the  ono  on  policies, of  in»urqno«  under  39 
Vic.,  c-tpi  7,  of  Quebec ;  do  the  rule  taken  by  the  plaintiff  must  bo  made 
absolute,  and  the  intervention  is  disniiucd.  ■,.  ■' 

The  written  judgment  of  the  Superior  Court  was  OS  follows: —  , 

"The  Oourt,  having  heard  the  parties  by  their  counsel  on  the  merits  as  well 
of  the  intervention  as  of  the  rule  niri  obtained  by  plaintiff  from  this  Court,  ia 
this  enusc,  on  the  4tb  day  of  Muy,  1881,  that  inasmuch  as  Rcntf  Augunte 
Richurd  Hubert,  John  Sleep  Honey,  Pierre  Samuel  Gcndron,  Ksquircs,  the 
Prolhonolary  of  this  Court,  on  the  2nd  day  of  said  May/  1|8I,  refused  to  *> 
receive  or  file  the  promiwiory  note  on  which  the  present  aotlmi  ia  based,  and 
which  is  duly  entered  as  exhibit  No.  1  on  plaintiff's  list  of  oxhibitu,  duly  filed 
on  said  2nd  day  of  May,  1881,  with  the  return  of  this  action,  although  the  said 
note  was  and  is  ddly  endorsed,  intituled  and  teqdered  to  them  with  other  jpapen 
forming  said  return,  unless  the  said  plaintiff  would  offix  a  ten  cent  law  stamp  to 
.said  exhibit,  and  that  inasmuch  as  the  said  Prothonotary  had  and  hath 
no  .legal  right  to  require  thiit  the  said  stamp  bo  affixed,  and  ought  to  have 
reooi'^ed  and  filed  it  without  the  same,  it  be  deolafdd^  ihat  said  Prothonotary 
has  refused  to  receive  and  file  said  exhibit  without  just  cut»SQ,  and  that  it  be- 
ordercd  that  in  defooUof  said  Ben^  Auguste  Richard  Hubert,  John  Sleep 
Hohcy  and  Samuel  Oendron,  ond  eajih  of  them  bo  held  ii|  contempt  of  this] 
'  Court,  and  that  they  and  each  of  them  be  imprisoned  in  the  common  gaol  of 
this  district  for  Buch  period  OS -this  Court  may  order.  . 

"  Having<examined  the  proceedings  and  deliberated : 

"  CohsiUcring  that  the  Prothonotory  has  failed  to  show  reasonable  cause  why 
.  the  rule  against  him  should  not  bo  made  absolute. 

"Considering. also  that  the  intervention  ond  »ioyen«  of  the  Honorable  the 
Attorney  General  arc  not  sufficicht,  and  are  not  well  founded  as  against  the 
said  rule  taken  by  plaintiff.  • 

"  Considering  that  no  warrant  or  authority  in  Idw  justifies  the  refusal  by  the 
ProthbnotaTy  to  re'ceivo  ond  fylc  said  promissory  note.  ^ 

"Oonsidering  that  the  only  authority  claimed  forit  is  .\ot3  of  the  Parliament 
of  the  Province  of  Quebec,  which 'Acts  wore  ond  ore  ultra  virtu  oftljat  Legis- 
lature, the  tax  of  ten  cents  referred  to  pot  being  authorised  under 'the  British 
North  Jimeriea  Act,  1867,' -not  being  direct  taxation,  suoh  as  allowable  under 
•u]^^W;J^"o  of  section  92  of  the  said  Act  of  1867,  nor  such  taxation  as  allow- 
^ubscetion  nin^  of  the  said  section  92. 
jng  that  though  the  administration  f>i  justice  is'left  to  the  control 
Dial  Legislature,  the  tax  or  stamp  duty  often  cents  before  referred 
to  was  and  is  not  warranted  by  low,  nrir  being  wdrronted  by  or  under  •  the 
British  North  America  Act,  1867,' doth  dismiss  the  sail  intervention  wirti  costs, 
And  doth  declare'the  said  rule  absolute,  dnd  seeing  the  default  of  the  said  Prothonor 
tary  to  accept  and  file  said  exhibit,  doth  pronounce  them  guilty  of  contpmpt  of 
this  Court  in  consequence,  and  doth,  iihtsonsequence,  order  and  adjudge  that  the 
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^id  ProthAnotarj,  to  wU.  tho  .aid  «,„*  Au«u.ta  Richard  Uubert  John  Sleon 
Honejr  ...d  P.err,  Suu.ucI  QonJron  and  each  of  th.m  be  imprl^noS  iaZ 

Zlhol  J«. -l^vo  ".cntionod  oilublt,  tl.,   whole  with  eo«U  against'-uiJ  ' 

P  0  ho„„t„ry ;  the.i'.^pri^^nment  to  dutafrom  the  tim^ of  their  arrL,  andTta 
t^ro'f.r  ^  "'•-'.•'»»  take  tho,a  to  the  ..id  oom^oa  gaol    li  Z\ 

kc«p^r  of  the  co„,n,on  ^1  i.  ordered  to  reeeive  and  keep  ihem  in  pur,^.a„ee  of   \ 
.^«  judgment  and  aeeoTding  to  iu  intent,  for  the  above  si.  month Ar«„tildL 
.«b«rgod  in  oourw  of  law."  .  '  ""'""'  «»»• 

//on. ^. /.acM<e,Q.(7.^  for  the  appellant:  '  ' 

X^      Commela  Courapulee.n,prendrepar   U  lecture  Atjugenwnt  la  queation 
Vr^  "«  '-o"«'t"tio..nali,.  deeettepartie  de  1' Je  Te  Quibee.' ^t!*; 
^cN.  9,  q«.  impoHo  un  droit  do  10  centlns^ur  tout  eihibit jiriduit  ea\'^ 


La  question  a  <itdBoulov6edan»  lea  oiroonstahoeasulvanWwi-  '      * 

refo^  d^^^ir  le  b-H  P«^  qu'i.  n.taUpa.  rev«tu  du  ti.bre^e  10  eeuUo: 

1.  ^rJj  ,*^*'""""'«»''  >»''>•»<  •?"»«"«  riglo  «W  eontro  le  photonotairo,  pour 
le  faire  declarer  on  mdpri.  de  Cour,  Adifaut  par  iCi  de  r^evoir  le  billet 
.taU.1        "  •'^Ponda.qu'il  <tait  tenu  .d'e.iger  le   timbre  nux  tenne.  du 

L'intim<aplaid<51'inoon8tUutionnalit<delaloi.  \ 

«i!l?'*""''°I''^  JugeMackay  &  ordonnd  de  ootiBer  le  procurepr  grfn^ral  de  h 
procedure  adoptde.  ^  r-   o  «»  ••_ 

Le  gouveruementest  intervonu  eta  plaids  quel,  loi  estoonstitutiontielle. 

La  Oour  ar  dddid^  con(re  lui. 
so^il"'^'  **"  timbre^ir  lc«  exhibit,  est-il  oonstitutlonnel  P  VoilA  Itf  question 

Elle  est  pour  ainsi  dire,  vitale  pour  lea  provinces.  '  .  ^ 

^  LMntim<5  prdtond  quo  Timpdl  du  tiu.bre  est  ineonstitutionnel,  pa  J  q„.   . 
<Japrd.lactedol'Am<5rique  Britannique  du  Nord,  le  pouvoir  do  la  Wgisiii 
provineia  lede  prdlever  deataxe.  est  limits  A  U  taxedireote  et  A  eertainos  lieenoeT 
..ns,  qu  .1  est  pourvu  danU.  ««tion  92,  et  que  le  dn.it  impost  n'e.t  pa.  une 
licence,  n  est  pas  non  plu.  une  tAxe  direote,  vft  que  le.  dioite  de  timbres  appar- 
tiennent  A  la  ohuse  de.  taxes  indirectes.  »^»^    - 

«.u'«!r?"/'"rr  ^'''°"'*''  ***"•»"•  nod-seulement  !«•  droit,  judieiaire. 
tn.1.  au«i.  le.  droit,  d'enregutrement,  en  up  mot  tousle,  droit,  imposto  sur  let 
acte.  et  le.  prfic^dnm.  ^^ 

Le.  frai.  d'administration  de  la  jmitice  et  de.  bureaux  d'enregUti^mentet  de» 

T^-  "'!*•  •'^•"^-"tn'tioD.  cr^s  oa  qui  do^ront  6tr«  tr66,  pour  rrfpoodre 

aux -besom,  da  public,  l>e  pourraient,  dortSnavant,  8tre  .upport&  ^ue  paf 

^c.  taze.  g<5n<5rale.,  un.  que  ceux  qui  b^otf Bcicnt  .p*,i«lement  de  ce.  admrni.tr>. 

tioiiB  puMcy  <tre  appeltfs  A  payer  le  i.ervice  .p^ial  qui  laur  ^  w.n  J»  «t  fl.^,p. ' 

,.      ,     ,.  ■         ■-  -  r-        ■       ———————        —  ■ 
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t«nnii  do  contribucr  notrotnont  qnb  commo  nicmbr«  de  In  commnnnnti. 

L'lidnption  d'uno  dnotrmo  iM>nil>liiblo\(iiii&hflrait  ud  ohnDgomont  praque  ndj- 
m1  dnnn  nntro  nyRt^ino  ndniiniHratir.       ^\ 

Tcllo  n'a    poB  dA  4)trfl  i'intcntton  don   rnndntoun  do  la  oonl%ddrotion{  «t  U 
eonMilutinn  jiiiirju'AprAxcnt  ii'a  pim  M  in«orprit<!o  dooctto  mnniAre  ;  o.ir  depult  ^ 
laconWdtJrntiort,  Ic«  dmilB  jiidioittircR  ct  d'oniH'niNtrcmont  ont  (Jt«5  pr<llev<5n  fiiin* 
Moum  oppositiw,  et  duiis  pluRieuri  eiroonstan^ii,  Ion  tarifi  oot  i\()  (Aangdi  cl 
modifl^fl/  ^  ^       ,  ^ 

L'intimd  a  mmbld  a^mettra  lore  do  I'arj^amont  ei)  Cour  do  premidre  hsta^eo, 
que  lOTtnuoi*  jadioinircs  itnpniMScR  lore  do  la  oonWd^ration  ou  impoxd^^  dopiiiH,lRotu 
.  I'aatorit^  des  atituts  alors  oo  foroo,  Mont  Id^nloR,  ronin  il  a  prdtondu  qu'auouno 
noovelle  taio  judiciairu  no  'pcatfitro-  impoMSo  on  dehoro  do  oeii  Rtntiitn.  Noui 
traitorons  pluB  loin  oo  point  do  la  onuRO.  Noua  nnuR  oontonteroDR  pout  le 
momont,  do  fuiro  romarquor  quo  hi  ootto,  .pr^tonlion  do  l'intiiii4  ^tall  admise,  il 
■emit  impoBMiblo  do  prilover  auouns  droits  ap^oiuuk*  lur  oous  qui  profitoroionk 
directemeot  d'uno  adminiRtrotioa  nouvollo  orMo' pour  r^pondre  ik  un   bcRoin 


nouTcan. 


Nous  avons  en  too,  on  fatsant  ees  renMrqnes,  *  robjcetim  prinoipale  do 
rintim^S,  qtti  oonfltflto  dans  la  pr<Stention  quo  tout  droit- do  timbre  cfit  une  taze 
Indireote  quo  la  legislature  provinoialo  no  pout  pw  impoHor,  oar-il  y  I*  uno  autre 
objeotion  qui  s'appliquo  8|)<Soiuloiuont  aux  tiinbroR  judioiairos  et  4  laquoUe  nous 
rtfpondrons  plus  loin.  /  *' 

Pouf  juRtifier  I'aotion  do  la  legislature  provinoialo,  nous  nous  oppuyons  sor 
lea  seotiona  6^  92  et  129,  de  I'uoto  Am  i'Amerique  Bi  iinnniquo  du  Nord,  et 
nouR  oroyons  qu'en  vertu  do  ocs  sootions,  cllo^vait  lo  pouvoir  d'imposer  le  droit 
de  lOocntiniB.    \       *  " 
Los  par.  2  et  14  sont  los  souls  qui  doivont  nous  Moapor  dans  la  seotion  92. 
Lo  premier  de  cos  parogruphos  doniio  oux  legislatures  provinoialos  le   droit 
d'impo8or  la  taxo  direoto,  dans  le  but  do'  prelotor  i^ti  rcvenu  pour  dos  objots 
-^rovinoiauz,  et  lo  second  lui  donne  Tadministration  do  la  justioc,<y  oompris  la 
ere  tion  ct  lo  mainticn  dcs  tribunnux. 

'  Ncftouvons-noua  pas  pretcnd;ro  quo  lo  maintion  des  tribunaux  etant  laisse 
aux  gouvernomonts  looauz,  oes  dprnicrs  pcuvont  prelovor  dos  droits  &  titro  dea 
jJSdommugoment  sur  los  citoyons  qui  reolamont  I'intorvcntion  doa-tribnnaux  P 
*  M.  do  Jacob,. dans  son  triTite  "  de  la  Soicnoo  dos  Finanoos,"  paragra^he  6!H, 
no  voit  pas  lii  do  impfit,  du  moins  tantqueles  perceptions  no  d^posae^  pas  le 
frais  de  re(abliasemont  et  du  maintion  judioiaire.  ^ 

Esquirou  do  Paricu,  dans  son  traite  des  impdtS,  Vol.  3,  livro  6,  chap.  6,  p. 
y  274,  nous  dit:  "si  I'etat  se  faisait  payor  strictouiont  d6i  services  qu'il  rend,  ccs 
Bommes  oontributivos  no  dovraient  pas  fitre  assimiieos  &  nn  imp6t,  si  oe  n'est 
J08qu'&  un  certain   point  par  o6mparaison  avec  d'autrcs  services  rendus  gratuite  , 
ment  par  Tautorite,  elles  seraiont  aeulement  le  prix  de  cos  avantages  et.de  oesy 
jouissanccs,"  .    '  _      '  '\ 

Au  ohapitre  precedent,  j^  la  page  272:     "Lea  tribunaux,  dit  le  mikie  aa- 
teur,  Bcrvent«8ans  doute  &  I'utilite  de  la  sooiete  tout  entidre  par  la  jurisprudenoe 
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^^nJl  *'"«'"P''r  •""''""  -«  P'-id^ur^     O™  pout  done  .d.ncttre  qu.  |„ 

^      C'ct  au«i  I'oplnioo  d'Adam  SniUh,  Rioho«,o  do.  Nation.,  Kr.  V.  cap  I 

Un  goumnomont  oo„.lruU  u«  p„„t,  II  prtlAto  un  droit  do  p6.tr.\eul.on 
T^  00  d.o.t  A  u„  |.,.pflt ;  il  coo«r«it  «„  choa,ia  do  for.  ot  cl«  ^'  ufdrd" 
de  pMsage,  cstoo  un  impOt  ?  ^  «u«rno  un  aroit 

Iltran-porto  Ic.  lottro.  d'un  ondroit  k  an  autro  ot  Atabilt  un  tarif  pour  ci^ 
t  .n,port.do.t..„  appolor  ocl.un  i.,.^e?  .'U  At.bllt  ua  buroaud'or.  ^.troL^ 

Zan^^n^'     P^-nt  d'un  tl„.bro  d-o«ro«U,ro«,oat.  .,t-coun  1...";^^ 
ont^r  J  ''JP™'"'*'-*  •"M..nco.  I'in.iM  a  «,m..|d  fairo  u„o  SiHtlnotlon 

entre  le.  honora.ro.  d«  grofllcr  (fee.)  ct  je.  autre  drolU ;  maU  il  n'y  p J  |„u  de 
fa.re  octU,  dut.„ot.o„.  oar  .i  lo  gouvornoment  no  pout  pa.  prdlev     do^I  "^« 

flaiaires  do  ms  offioier.  qui  mat  m.  tttanntJi*  .«  „..:  _  ','"", 

r.d.nini.tr.tion  do  lajJltior    •"  ^"^^^  'T  "*  """'  «»"  ""  '«•"«"  <»«"• 

t  averaor  an  pent,  lo  dro.t  do  pasaago  ^  u„  chomin  de  fer,  lo  droit  do  wrt 
d  uuo  lo  tr.  ne  «nt  pa.  pr^lev^,  a„i,„eSnt  pour  p-,or  Ic.  .. Liro.  dl'jil* 

it::  Ztt  ^"'  ""•''""''  ^ """ '-  ^-^'  <»'-^»i-^-j,n.  do  cor.r 

couvrir  touto.  le.  diJponso.  qu'ocoasionno  ce  wrvico.    Pur  oon.dquo'nt  olio  doit  * 
couvrir  non-.ouJoa.cnt  Ic.  .alairc,  do.  officior..  n.ai.  onooro.  danT  o  oL  de  '.dml 

let  pro^dure.  legale,  no  sont  pa.,  A  proprcment  parlor,  do.  impfit.  quoTionL 
rnZt  TT\ "•"•""  '"  '"'  •'"'"'•  ^''"°'-  ''Consideration.  .;?'cn:clgni 
B^nt  pajd.  A  tare  do  dedo«.a.age>.ont  du  mmo  diroot  quo  rond  I'^tat  au  pUi 


l<OI«l 


Jjt^-- 


Bien  ,0.  Ic.  MgiAlora  W^„,  „•„„,  „„  j  j  ,         oip.„da„t  d...  W 

n  d  '"""'  ■""■-""»"..»  W6isl..ar»  „..  »;™„i„':.  ,tl..  d» 

zr,7r::i7;r.':idr  "■  •"""•  ■'^'•""'-  '-^""■^'- 

«i!f.  «d'ir  ''•''""•'"''  "  "■""  ■""•  *  '""  "'  •"a»»™8«..n.'  ,.'.11. 

.uZLTdT  ■"  """  '?  "°""*"'  ""I-"-"'''  ■>«"—?  1"  fr.h  d-    I" 
DUlrotioD  da  buraao,  at  anni  du  Tnit  dMari  i  I'aat.  <i..i  MM,      .■  V 

1.  p™d»u.„  a...  ,.^  d...,,  f„^.  .^.udjiTu  ;i:i;tt    °"""' r 


il 

'14 


S' 
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Noa»  •TOM  dlt  qu«  le»  (In»i  iVntlniinUfration  <!«  la  ja«it(M  n«  oomprenn«nl(>M 
wuioniDnt  lofl  hoaorninM  dea  offioiort,  niai»  qu'il  fuul  prendre  m  uonviJ^ratioii 
touUm  loa  d4|><^nmii,  iiiolunnt  la  oooHtniotion  d«  la  bAtiiM,  mm  r<lpar»liona  tt  ma 
«ntrotJen.  Quand  on  appnloi*  !«•  fVolI'd*  I'ndminiatrallon  d«  U  juattw,  il  im 
faul  puN  prendra  un  bureau  en  pnrlioulirir,  mail  rensflniblt  de  rndminiitration. 
Or,  li  Ton  ritero  uu  eotuptef  publics  ou  rvm  %«•  '"»  '«»*•«•  ««»  oou»r«il  poa 
iMd^penm.       '^    '  ^^  '"^"^  .  ^^    -     .' 

Da  reato,  U  aoul  rn^sn  da  rdpnrtir  la  taia  d'tina  mani^rc  Jaate  6l  ^qaifcabki 
Mt  do  porroottre  rimpoaition  d«  droltl  ap^iaat  aur  lea  prootfdurea,  at  aloil 
«haquo  diatriot  aapportera  as  proportion  dea  ddpenaea. 

Muintanant  quant  i  I'autra  objaotion  qui  rtfiulte  d«  la  diapoaition  da  la  loi, 
qai  ord^ho  do  Teraer  le  produit  du  timbra  daoa  lo  fonda  oonaolidtf,  lo  l^gialateur 
■'avail  paa  d'option.  / 

Juaqu'A  la  oonr^dtfration  la  l^ialatora  Avait,  A  part  la  fonda  «onaolid4,  da* 
fonda  ap^iiiai ;  tbat  ii  j  avait  le  Tonda  dea  honoruh-«a  dea  offioiara  da  juatioc, 
l«  Tonda  de  bfttiam  et  do  jur4^  at  ehaquo  ann<S«  I'aote  acoordant  lea  eatim^a 
diaoit:  6a  Majesty  cat  aatori»<Se  h  prendre  tant  da  Fonda  oonaolid^,  taut  du^ 
fonda  do  bAtiaae  et  de  jur^,  tont  da  fonda  dea  offiaitra'de  juatioCf  eto. 

Depuia  la  oonf^dirotion,  il  n'en  eat  plua  ainai. 

II  ent  dit  dana  Taoto  do  I'Ain^rique  JBritanniquo  du  Nord,  aect.  26  :  '^'^ 

"  Loa  droita  et  revenua  que  l«|  l^gii>laturca  roapeotivea  du  Canada,  do  la  Non- 
▼ello-Kooene  et  du  NouToau-Branawitfk  avaient  avant  I'union  le  poavoir  d'op- 
proprior,  ct  qui  aont  pnr  le  prjoent  aoto  r^iiervAil  auz  gouTernenienta  ou  I6({iala- 
turea  dos  Provinoca  reapcctiveK,  et  toua  lea  droita  et  revonua  porgua  par  ellca 
Mnform^ment  auz  pouvoira  ap^oiauz  qui  leur  aont  conf^r^a  par  l«  present  ante, 
formoront  dana^ohaqu^  province,  un  fonda  oonaolidtf  de  rovonu  qui  aera  appro- 
pri^  au  aervice  public  do  la  Province." 

D£s  lora  toua  les  fonda  ap^oiauz  ont  M  fondua  dona  on  bguI  et  niAm*  foDdf^ 
le  fonda  oonaolid^, 

Ausai,  dopuia  co  temps,  lea  eatim^a  vot^a  A  So  Mnjcald  aont  toua  prta  dani  ce 
fonda  oonaolid^.  „  ^ 

8i  Ton  r^H&re  ^Tactede  1876  qui  le  premier  impoae  le  droit  de  10  eentin8,oa 
vcrra  que  le  but  de  I'acte  ^toit  de  aubvenir  auz  fina  do  rudtniniatration  da  la 
juatioe. 

Examinona  niaintenant  le  pouvoir  de  la  l^^^ialuturo  Ioe;ple,  aoua  I'autorittf  du 
paragrapho  2  de  la  aoction  92  de  I'uctc  dc  I'Aiiidrique  Britannique  du  Nord,  qui 
aatoriae  ik  impoaer  la  taze  directo  conime  aourco  da  rcVenu  pour  dtfi  objeta  pro- 
Tineiuuz. 

II  n*y  a  paa  de  doute,  et  oe  point  ne  sera  tfvidemment  pna  cdntest^,  qae  I'ud- 
Ininiatration  de  la  juFtico  eat  an  objet  provincial. 
*  La  aeale-  queation  eat  done  do  aavoir  ai  cette  taie  eat  directe  oa  indireote. 

L' Honorable  Juge,  en  rcndant  aon  jugoment,  a  dit  qu'il  n'y  avait'qu'an  aeul 
aoteur  qui  rangeftt  I'impfit  du  timbre  parmi  lea  tazea  diroctCs. 

Tout  d'abord,  qu'entend-on  pnr  I'iropdt  du  timbre?  Le  timbre  oVat  en  lui'^ 
mime  qn'an  mode  special  de  pr^tever  la  taze.  II  peat  aerrir  au  pr^livement  del» 
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tei«  direct*  tout  .uMi  bio.  qu'4  otliit  dp  U  ta.o  indlrwUi.    L.  llmbr.  n'm  mU 
41U.  poar  cooaUtor  l«  f»U,mni,    p.,  |ul.„,fl„„  n  „  JAurmi,,.  po  I.  o.Uw  d» 

Hi    •■  X9« 

L'IIonor«bl«  Juge  .  oommi,,  omyoo^aou.,  «•••  .nvur  dan«aon  mmrtiA^tJ- 
pjirmi  !«.  .atori,*.  q.,|  o„t  *,*  oi.io.  pv  Ylntm*,  ihj  ,n  .  pl«,i.ur.  qui  ,... 
g«tl«.„npdt.du  timbre  judioi«ir«parii,ilo.U,o.dlrt6tM.      ..        vi 

K  de  1  .ri«.  qui  runxo  Im  droiU  judlalnirc.  partui  1...  i,„p8u^  inMnf^,non» 
dit  A  I.  p«K«  9,  de  M„  1  ,ol  :  «  U,  j,„pfl„  jj^^^  .^  j^j;^^^,,  ^^^  ^^^^ 
Dwuoottp  de  .en.  .ulwnt  le..  outour.  qui  empluient  «»  e.pre«loni,'' 

AU  page  10.    »  Pour  Ice  M^i,I«ti.uni  et  .dminirtreteuri  fr»no  .!•,  twit  impAl 
3«  .       '"'■.""  ""'"'""•»''•  no-ni-utiwuiont  dini^ni^  q^Lual  «t  demondd  A 
"  ,  "*■  f*'"^"\^^  r<Ku1ier>,  est  ao  iiii|4t  dlrwl." 

"  h  loipdt  ei*t  au  contruire  indirect  lonqu'ilNiat  plul^ 
nn  hoinrao,  et  lorpqu'il  n'.iteint  le  oontribuuble  qu 
dirt  indiroote  i  I'ooooiion  d'un  t^k  Mine  oooUuaitd 
qo  une  flonaoinuialion  ou  uno  ooquieition 

•ur  It  propri^Kj  et  lo  tra? all.  A  l""«^ 

"  Indircot  ior«,u'il  e*t  demandd  aui  »«mos  aouroea  *>  riohe«e  par  I'obliM. 
UOB  mpoe^  aux  propriAtairea  et  aui  trair..ilIour.  d'aohot^  U  liberty  d'uaer  d*^ 
oertain.  ob|oU  ou  d'exeroer  ccrtaiM  privildgflH."  I 

MoOuIl.H,h  .,«K,it  ..  dMuition  .ur  le  rupporl  entr,  ik  cootrib«tj|» .»  fe  ;* 
WiMuroe  qui  wrt  4  IVquitter.  :    ,       7       C  #  * 

Bi»uPiDudiwi««naqhaft.para^nphe293.  J. Stuart  MllCnprlnolpIeaof P«ll.'^^   * 
Moal  Boonomy. '  Li».  6  cap.  3,  '•  Sunt  dirootc,'oolle.  qui  «,nt  levies  aur  lea  rmt^        " 
ionnea  chargtfea  do  lea  supporter.  Indireotoa,  eolI««  qui  aont  r<oluai4ei  tl'une  p»    . 
ionne  pour  dire  r6oup<JrAo8  par  cile  oontre  autrui."  ^ 

^oDoDcU  dana  sou  manuel,"  A  Survi^  of  Politioal  EooBomy,  »*  r<«me  atoti 

diroot,  MoCullooh,  indirect :  Mill,  port  direct,  part  indiroot.*'/  gf^ 

Quel,  aont  cca  impdts  do  timbre  quo  Mill  oouii  %»  comme  direota,  at  quda^ 
■ont  oeux  qu  tl  ooosiddra  comuio  indirccUi  ?  La  r^ponae  ae  trouve  duoa  wo  olasi^ 
nont  meuie  doa  tiixet. 

La  po«onne  qui  lea  ncquitte  oaUlle  cl.orgde  de  lea  supporter,  cllc.  sont  d|.       A 
reoies ;  aont-elles  r^lanitfca  d'uno  poraonno  pour  «tre  riJcupdriJea  oootre  aulrui 
•llos  wnt  mdirectca.    Aioai  lea  droita  d'cntegi«trcment  sont  direct.,  .1  flc  mfimd 
de.  drditajudiciairea. 

O-est  ici  le  lieu  do  rdpondro  4  I'objoctiod  faito  par  rintimi  qu'cn  drtoitiToce 
n  ert  jipa  celui  qui  paye  lo  timbre  qui  aupporte  la  parte,  puisque  ootte  taxe  pane 
dana  le  m^moiro  do  frai^  et  est  on  d<S6nitiTe  support^  paV  le  perdaot. 

Cetto  distinction  sidle  <Jtait  acceptrfo,  nettruit  ddos  des  classes  difftfMntc. 
to.  droits  d  enregistrcment  et  les  droit,  judicuiit*,  les  premier,  dans  cells  dee    -^ 
droits  directs,  et  Ice  seconds  dansoelle  dee  droiU  indirect..    Bien  plus,  elle 
w^genit  duns  les  elasses  des  droito  directs  ccrUins  timbres  impo^^s  sar  due  pro- 
•idnres  non  contentieuwss  oomme  la  dfiture  dcs  inventaires,  les  autorisations  en  - 
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justice,  et  les  nutrcs  pai^mi  les  tnxes  indirectes.  Cctte  distinction  n'aurait  pas  sa 
raison  d'fllre.  « 

Le  poj^nont  r<;couvro|du  perdant  ce  qu'il  a  ddbourg^  eri  Cour,  au  mfinio  titre. 
qu'il  recouVrc  le  coflt  dk  ses  exhibits,  Ic's  honoraircs  dc  son  avocat  qui  passent  en 
taxe.  C'est  en  vertu  dujprinoipc,  que  pJaidanta  tort,  lo  perdant  doit  itfdemniser 
le  gnpniint  du  dommagfl  qu'il  lui  a  cnus^  ;  c'est  en  vertu  d'un  quasi-contrat,  ou 
plutfit  d'un  quasi-ddlitjqui  est  par  lui-m6ine  une  des  causes  dcs  obligations  e*^ 
qui  oblige  k  r^parer  le  ^ort  fuit  a  autrui.  Si  ie  grgriant  se  r^cupdre,  le  perdafit 
nese  i^cupire  pasj  et  fupporte  seul  la  taxe. 

Nous  crojonsqae  WCour  ne  fora  pas  cette  distinction ^  et  qu'elle  rangera  dan» 
la  nidaie  dusse  les  droits  d'enregistrement  «t  lea  droits  judiciaires.  Aucun  au- 
tcur,  que  nous  sachiofa?,  ne  les  a  e^par^s.  _j,    1     ^     J -  '    ■/■.      -; 

De  Parieu  dit  d'une  maniAre  trop  gtfii6ralft,  qu'en  France,  les  droits  d'enregls- 
tremcnt  et  de  justice  sent  consid^r^s  comme  indirects.  Sans  doute  un  certain 
Dombre  acc^te  ce  classement,  et  lo  motif  s'en  trouve  dans  le  mode  de  percep- 
tion deces  droits.  lis  soot  r^unis  aux  droits  de  douane  et  d'acoise,  et  sont 
perjus  par  un  memc  bureau  sous  le  nom  de  droits  r^unis,  tandis  que  la  taxe 
foncidre  est  perdue  par  un  Autre  mode. 

M.  D'Audriffret,  dans  son  "  Sjfstdme  financier  de  la  France,"  considArc  ces 
droits  comme  directs. 

M.  J.  Gamier,  (Elements  de  finances,  p.  68)  les  rcgarde  comme  directs.  Les 
bttJgota  Espagnol  et  Portugais,  les  eonsiddrenj;  comme  directs.  (De  Parieu,  voL 

Ch.  Lo  Hardy  de  Beaulieu,  dans  son  "  tralt^  dl^mentaire  d'economie  politi- 
que," (Bruxelles  1861)  dit: 

'  "Les  principaux  impdts .directs  sqnt  ^tablis  sur  les  pers&nnes,  sur  les  terres 
et  les  propri^l^s  bfities,  sur  les  portes,  les  fenStrcs  et  les  foyers,  sur  les  domesti- 
ques,  les  chevaux  et  les  mobiliere,  etc.,  sur  les  transmissions  ou  mutations  de  la 
propri<Ste,  sur  les  prets  des  capitaux,  le  droit  do  timbre  et  oelui  de  patente ; '' 

Et  &la  page  316,  "  les  impfits  indirects  sont  cenx  qui  sei^pr^l^vent  sur  lespro- 
duits."  -s  ^       **    , 

^  -  "         .  . 

M.  Villiamn^,  dans  son  "  nouveaft  trails  politique,"  ^me  Edition,  Paris  1865, 
vol.  2,  page  246.  nous  dit:  "Les  principaux  imp6ts  directs  sont  ^tablis  sur  les 
porsonnes,  I'exercice  des  professions,  la  terre,  Icslfiaisons,  les  transmissions  & 
titiro  gratuit,  cclles  a  titre  on^reux,  lo  timbre." 

A  la  page  261  du  mgme  vt^lume,  il  dit:  "Les  impots  indirects  frappeat 
certains  produits  agricoles  ou  manufacturiers." 

.     Nous  pourrions  multiplier  les  citations.  o  a 

Nbu^  croyons  avoir  etabll  qu'en  France,  les  ^conoinistes  ne  sont  pas  una- 
nimes  dans  le  mode  de  elaasement  des  impots  et  qu'il  y  en  a  uu  bon  nombre 
qui  mettent  ]cs>  droits  judiciaires  parml  les  iinpdts  directs,  malgr^  que  raccLden- 
talit^  de  la  perception  ait  pu'induire  un  certara^4iombre  a  les  ranger  parmi  les 
impdts  indirects.  En  Allemagne,  en  Espajgne,  en^ortugill,  on  les  met  ^gale- 
-ment  dana  la  elatwa  dm  impfltB  dironKq.  f^ 


■Les  auteurs  anglais  pensent-ils  diffiSriemme&i?^  libus  avons  vo  qu'ils  sont 


ky.if')rpr)  -^ 


"-■«  'S«is'-'  <'rif 


m. 


COURT  GF  QUEEN'S  BENCH,  1882. 


/341 


^Sulcuicnt  partag^s  d'opinidn,  et  que  Mill,  d'aprda  sa  d^Bnition  dcs  uLp6ta 
directs  oi  indirects,  ctd'upros  ropprdciation  qu'en  font  Do  Pariou  ct  MaodLclI, 
mot  lo  timbre  judiciairo  parmi  Ics  impfits  dircctf, 
,/  Loquol  dcs  deux  flyatdincs  doit  6tro  adoptd  ?  Vaut-il  inioux  cQmmo  MfeCul- 
looh  lo  fait,  rapporter  tout  i.  la  propridtd  ctau  rcvenu,  etdire  que  la  taxe  flkt  di- 
roote,  quand  le  revenu  et  la  propiiduj  sont  dire^temeot  taxes,  et  indirqpte,  Juand 
elle  est  dcmanddo  aux  iiigiuos  souroos  do  rioli.<s||8C3  piir,  I'obligation  impol^o  de 
pajcr,  pour  user  de  oertaines  ohosos  ou  jouir  i|o  certains  privjldges.  / 

II  nous  paraitJ  plus  simple,  plus  k^fqut^  do  dire  aveo  Mill,  que  la  tixo  est 
dirccte  quand  celui  que  la  paie  doit  la  supporter,  et  indirpcto  quand  elle  doit,  en 
ddBuitjvc,  non  pas  par  accident  et,  4  titro  do  dommaOT,  linais  par  le  oomfs  ordi- 
naire des  clioses,  retombcr  sur  un  autrOv' ,  ^  ^    -     ^^  ^^1^ T 

Ce  qu'un  tribunal  doitfairo,  o'est  d'examiner  la  nature  do  Tactedans  lequol  le 

mot  "  taxe  directo  "  est  employe :  Dans  Tespice,  ccs  mots  so  trouvent  dans  du 

aoto  constitutionncl  par  lequol  los  pouvoirssouvorains  sontdisttibueaentre  deux 

gouvememonts.     L'un  dtJux  nj^^cit  pas  ompi6ter  sur  I'autKe,  mais  dans  lea 

^    limitcs  do  scs  attributioips,  chacuD  d'eux  doit  avoir  la  faoultd  d'adoptcr  le  svs- 

td.no  administratif  qui  lui  ponvient.     Les  deux  gouvememonts  sont  dtablis  sur 

le  principe  constitutionncl,  dans  l'un  comme  dans  I't^utre,  o'ost  le  peuple  qui  so 

gouvcrne.  ' 

Si,  dans  la  Province  do  Qudbeo,  lo  peuple  juge  4  propos  de  faire  payer  en 
tout  ou  en  partio  le»  frais  do  I'administration  do  la  justice  ou  les  frais  des  admi- 
nistrations  qui  sont  de  son  ressort  exclusif,  par  ccui  qui  eo  b^neficiont,  pourquoi 
;     ne  peut-il  pas  le  faire,  ei  comment  peut-il  le  faire,  s'il  n'a  pas  lo  droit  d'imposeir    • 
des  taxes  speciales  sur  coux  qui  retirent  un  avantage  particuliOr  do  ces  adminis^  ' 
trations?  ■/ 

Serait-ce  mal  d^  suivre  I'excmple  des  Etats-Uni,«,  qui,avco  un  bon  sens  pra- 
tique remarquabjc,  ont  laissd  les  distinctions  toutes  tlidoriquos  des  dconomistcs 
poi^r  adopter  cello  qui  con  vient  4  la  constitution?  ' 

L'intimd  a  cite  centre  nous  des  prdcddents  amdricaijis,  mais  nous  c'riyyona  ' 
qu'il  les  a  mal  opprdcids. 

En  ouvrant  un  ouvrago  amdrioain,  souvont  oitd  devant  nos  tribunaux 
"Cooley,  on  taxation,"  EJ.  do  18T6,  p.  5,  nous  trouvons  la  distinction  sui' 
vante:  .  - 

^^  "  Direct  under,  which  designation  would  be  included  those  which  are  assessed  .  ' 
'"  upon  tbe  property,  person,  business,  income,  etc.,  of  those  who  are  to  pav  ^ 
"them.  /  *  * 

"Indirect  are  those  which  are  levied  on  commodities  and  j»?c  paid  by  those 
"  upon  whom  they  fall  ultimately,  not  as  taxes,  but  as  part  of  the  market  price 
"of  the  commodity,"  et  il  cite  4  I'appui  de  sa  distinction  :  "Way  land's  Pol 
"Boon."liv.  4,  cap.  IL,  part  I-Tuoker's  Pol.  Boon.  ch.  l4.~Rodger's  Pbliticai 
\^onomy,  ch.  22.  ;  ,.  '>, 

Comment  se  fait  il  qu'il  so  trouvl  tant  de  jugoments  rcndus  par  les  tribunaui 

jOfisJItatfr."-' -  — ......        ^      . 


Larsiwer 
•nil 
Re«d. 


•UDiiqjjiLjangont  fa.utca  lea  taxcii,  4.^nwHlit^-4-^partrde-ceti 


«d 


^  personne  ct  la  propridtd,  parmi  les  taxes  indirectes  ? 

Cooley  en  donne  I'explioation  dans  la  note  qui  so  trouve  au  bas  dela  page  5 
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"^Tho  term,  direct  taxes,  ia  oinployod  in  a  peculiar  sense  in  tlie  fcdernl  oonHtitu- 
"tion,  in  the  provision  requiring  sueh  taxes  to  bo  apportioned  nccorJinR  to 
"representation,  and  they  are  perhaps  limited  to  capitation  and  land  taxes,"  et 
il  cite  &  I'lippui  les  trois  causes  oi  sa  tlidoi  ie  est  lo  plus  explieitcment  expli- 
qu^o:  cesoDt  colics  de  Iljriton  vi.  U.  S.,  3  Dallas,  p.  171,  Pacifio 'Insurance  Coy. 
vs.  Soule,  7  Wallace,  p.  433,  Veazie  Bank  v».  Ponno,  8  Wallace,  pp.  533-1 
644.  .  r 

Nous  r^Pi^rons  il  ces  differentes  causes  qui  expliquent  les  diffgrents  jii<;ements 
rendus.r  Dans  d'autrcs  causes,  les  juges  no  sont  pas  entrds  aussi  conipletement 
dans  r^tude  dc  la  constitution ;.ils  so  sent  contont^s  dc  dire  que  la  taxe  qui 
leur  ^tait  souniise  dtaijt  directe  ou  indirecte,^yant  dvidiinunonten  vuo  la  consti- 
tution, ct  on  nc  saurait  in^oquct  ces  junements  centre  nous. 

Nous  nous  contenterons  d'exposer  ioi  comment  cetto  question  dos  taxes  directea 
et  indirectes  so  prdsentc  dcvant  les  tribunaux  amdrio;iins,  et  pourqaoi  oe  sens 
restreint  donn6  aux  mots  :  "  taxes  directea"  a  6t4  ado.pt<. 

Les  articlMi  de  la  constitution  amerroa^ne  qui  ont  rapport  aux  taxes  «6  liaeiit 
dans  les  termcs  suivanta:  ,   ' 

"  The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises  to  pay  the  deb^s  and  provide  for  Hie  common  defence  and  general  wel- 
fare of  the  United  States,  but  all  duties^  imposts  and  excises  shall  be  uniform 
throughout  the  United- States." 

"  Direct  taxes  shall  bo  appointed  among  the  several  states  ...... ..according. to 

their  ret^sectivc  numbers."      > 

"  No  capitation  or  other  direct  tax  shalj  be  laid  unless  in  {)h>p(irtion  to  the 
census  or  enumeration  hcreinbefdn».  directed  to  be  made." 

Quand  unc  taxe  est  imposde  par  le  Congress,  si  eHe  est  directe,  die  doit  8tre 
distribuee  ontre  les  diffdrents  dtats  en  prop'>rtion  c^  ia  populal^n,  etc.  AiitCon- 
traire,  si  elleest  indirccte,.elle  doit  etre  uniforme./  • 

On  a  laiase  la  distinction  adoptde  ^ar  lea  dilTdrcnts  dconomistea  pour  adopter 
oclle  qui  convenait  &  la  oonatitution,  et  on  a  deold^  quo  dans  la  olasse  des  taxes 
dircot&s,  il  n'y  a  que  la  capitation  et  la  taxe'sur  la  propri^t^,  et  que  toutes 
lea  autrca  sont  indirectes;  et  le  motif  de  cetto  distinction  se  trSuve  dans  le  fait 
que  la  capitation  et  la  taxe  fonci^re  sont  le^'Seules  qui  puissent  raisonnablemeni 
Stre  partagees  cntre  les  differents  dtats  en  prmMrtion  dela  population  etla  Taleur 
fonciSrc.  " 

.  Toutes  les  autres  taxes  doivcnt  Stre  uniformcs,  autrement,  il  y  aurait  indga- 
litd  et  injustice.  Ainsi,  dans  la  pause  Hylton  vs.  les  E.  U.,  il  s'agisaait  d'une 
taxe  imposdc  aur  les  voiturcs.  Suivant  la  doctrine,  nous  pourriona  dire  unanime 
des  dconomistes,  cctte  taxe  est  consid^rde  comme  directe :  Cepcndant  «lle  a  6t6 
ddclarde  indirccte,  parce  que  fuire  peser  cette  taxe  sur  les  dtats  en  proportion 
de  h  population  de  chacup  d'eux,  aurait  4t6  faire  supporter  le  poids  de  la  taxe 
indgaleroent  et  injustement.  * 

Supposons,  dit  le  juge-.en  chet  Chase  dans  la  cause  de  Flylton,  que  deux  6tats 
dgaux  d'apris  le  reccnsemcrit  aoient  appelda  i,  payer  $80,000  olj^cun,  pour  cette 
taxe  aur  lea  voitures,  et  que  dans  I'jun  de  ces  <tats,  il  y  ait  cent  Toitarea  et  dana 
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quo  ocux  de  Tautre.     A  dans  un  6tat  puierait  $800  et  B  duns  Tfttttre  $80.00     LorMi 
pour  sa  voiturc.        ,    . 

Nous  avions'rulson  de  dire  que  les  pr^ctfdcnts  ain^rionj^s  no  doivont  pa^  8tre 
consultds  pour  l:t  ^d^finiti»iv  ^des  tnxcs  dircctcs  ct  indirectcs,  mats  lu  juiispru- 
donoo  nin^ricaine  nOus  doiioe  rexoiiiplo  do  juices  luissant  Ics  distiactions  des 
hommcB  do.  la  science  pour  assurer  le  bon  fonctionrietnent  do  la  constitution  du 

^ys-  _        '  *         \  ^^^ 

Maintcnjnt,  y  a-t-il  une  jurisprudence  daas  notro  pays  qui  puisse  guider 
cetto  Cour  dans  le  jugement  qu'ello  doit  rendro  P    ^  '    v 

N^ous  no  Ic  oroyons  pas. 

La  tuxo  sur  les  a&surahoes  ^ui-  a  4t6  e\t4e  par  Fintim^  n'a  autfune  ana- 
,    logic. 

En  supposant.quo  oo  tribunal  no  trouve  pas  uno  autorit^i  suffisantc  dates  la 
section  92  de  I'acto  de  L'Am^rique  Britanniquo  du  Nord  pour  justifier  I'iSl^osi- 
tion  du  timbre  do  dix  ceniin^  nous  soumcttops  que  co  pouvoir  est  justidtf  par 
les  sections  65  et  129  do  Tacte. 
La  section  129  est  dans  les  terines  suivants :  *»  '-^ 

"  Sauf  touto  disposition  contrai re  pre^cnYe  par  le  present  acfe,  totttes  les  lois 
en  force  on  Canada,  dans  la  Nouvello  Ecosse  ou  le  NoQveau  Brunsufick,  lors  do 
.I'unipn,  tousles  tribunaux  do  jurisdiction  civile  et  Cr^Tnolle,  toutcs  Ics  commis- 
sions,  pouvoirs  ct  autoritds  ayant  for^e  legale,  et  tous  l^i>fficiers  judiciaires, 
administratifs,  et  niinisteriels  en  existence  dans  cos  provinces,  4  I'^poquo'de 
ruuion,  continueront  d'erister  dans  les  Provinces  d'Ontario,4de  Quebec,  de  la 
Nouvelle-Ecosse  et  du  Nouveau-Brunswick   respeotivemeii|  oommo  si  Tunion 
n'avait  pas  «u  lieu ;  mais  Us  pourront  n^unmoins  (sauf  les  cas  j^^vus  par  des 
aotes  du  pflrlemcnt  do  la  Grande  Brctagno  ou  du  parlemcnt  du  %oyautne-Unt 
do  la  Gninde-Bretagne  et  d'Irlande)   8tre  r^voqu^s,  abolis  ou  modifies  par  le 
parlemeut  du  Canada  oupar  la  legislature  d^  la  Province  fcppcctfvc,  conrorni^- 
mmt  i,  Tautorite  du  parlemeut.  ou  jd'e  cette  legisjlaturo,  en  vertia"  du  prtsonk 

A  I'tfpoque  de  la  conf^d^cation,  fe  cliapitro  109  des  m.  Ref.  du  Basi^nada 
tel  que  niodifi^  par  la  27  et^  Vict.  dap.  5  jStait  en  force,"  et  i|  y  avait  un  tarif 
Qbligcant  4  payer  des  timbres  sur  les  procedures  judiciaires.  *  - 

I^apres  la  section  32  de  co  phapitre  109,  fe  gouvcrneur  en  conseU  6tait  ao^ 
tis^  a  ohanger^t  modifieir  ee  tarif  et  4  imposer  do  nouveaux  droits,  et  d'aprds  la^ 
section  65  de  I'octe  de  I'Ameriquo  Britannique  do  Nord,  oes  pouvoirs  du  gouwff- 
neur  en  conscil  sent  passes  au  lieutenant  gouvocneuren  conscil.  -  Ordoiton  prtf- 
Bumcr  que  la  legislature,  sur  uno  question  qui,  oomme  celle-ci,  n'est  pas^e  j»^ 
rogative  royale,  no  pcut  pasfairotio  quelo  lieutenant-gouvemcur  on  conseil  a  le 
droit  do  fuire?  Admottro'cctte  doctrine  serait  vioJer  et  roni^erserun  des  prinoi- 
pes  fondamentaux  du  regime  constitutioonel  qui  donne  aii  peuple;  ct  au  peupio 
Kul,  le  droit  de  so  tazor. 
Do  plus,  il  est  di^  dans  la  section  129  quo  les  actosc  en  force  pourront  8tr» 
_rjjyoqu<S!^,  ahnlis,  gji  jnodia<[ 


.  -     - — -Ott-pur-la  legiwlfttgw^ 

do  la  province,  oonformement  4  I'autorite  du  parlemont  ou  do  la.  legislature. 
Est-ce  que  lo  chap.  109de8St;it.  Ref.  B.  0.  et  le  chap.  5  de  la  27^et  29  Vict. 
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pourrniciitfitro  a]>olis6u  modifies pnr  Ic  pnrloinctil  tddi'riil  ?  Pcr«ohne  no  Jo'pr^. 
tcndra,  ilcstfesto  en  vij»ueur  four  le  bdiidfioo  do  la  provinco  do  Qu«}bco,  et,  il 
A'appliqiic  ii  un  objct  oxctusiTomc^t  aHfli<;D<}  i  \i\  I'rovinoo  do  Qiidbco,  I'lidiiii- 
nisti'utiort^do  la  justice.  La  Wgislaturo  do  Quebec  aVwit  done  bcuIo  lo  droit  de 
I'ubrdgcr  ou  do  lo  inodiflcr. 

Dc  iiiCino  la  section  65  dit  quo  les  pouvoirs  qui  ont  p:i8.s<$  dtLgoaverndtir  en 
cons(!il  uu  lieutenant  p;ouverncur  dti  ci^nsoil  pourront  diro  rdvnqu^<i  ot  niodih^s 
par  Ics  16i;i.slaturcs  provinciulcs.  La  l6gi.slaturo  do  Quebec  uvait  done  \b  droit  de 
modifier  ot  revoqucr  Ic  pouvoir  du  licutenant-gnuvcrnciM- on  confloil,  do  fuire  ' 
un  tiirif  nouvcau  et  d'iyposcr  do  nouvelles  taxes  judiciaires,  ot  comme  consd- 
quenco,  elle  pouvait  cllcTm6me  imposorun  droit  nouveau  coiniue  aurait  pu  1^ 
faire  le  lioutcnant-gouvcrncur  en  conscil.  -  ,  -'  ^ 

Encore  ici,  on  fera  robjeotion  Tqu'on  dovait  ngir  toujours  sujvant  la  tencur 
du  cliap.  109  Stat.  Ref.  £f  C.  -qui  ordonno  que  les  taxoK  judiciaircs  iront  aux 
fenda  o<*-lljidmini8tration  de  lajustioQ.  Mais  nous  avoiis  vu  quo  cos  fomh  ont 
tous  ^te  fon^us  par  la  section  128  de  facte  'bonstittftiohnel,  dans  un  seul  appere 
le  ronds.consolidd.  f  -4 

Et  d'uilleurs  le  pouvoir  de  modifio  itirai  est  illimite,  et  s'etend  i  tout  I'acte. 
-  Nous  avons  toute  confiance,  et  nous-4c  souhnitons  pour  le  mainticn  do  notre 
systdmo  actucl,  que  la  Cour  arnvcra  41»conclusion  que  la  partie  dc  I'acte  43-44 
Vict,  qui  impose  ce  droit  dedix  centins  est  rdgulidrcmcnt  pnssec,  et  que  I'inipo- 
|)ition  du  timbre  judiciaire  est  constiluUoAnclle. 
t/,  J.  Jtfac/aroi,  for  the  respondent  ? — ^ 

The  present  appeal  has  besn  taken  by  the  Attornoy-Gonoral  from  a  judgment 
of  the  Superior  Court,  Montreal  (Mackfiy,  J.),.rendbrod  on  the  10th  df  March, 
1882,  which  dismissed^is  istervention  aod^  made  absolute,  a  rule^ against  the 
Prothonotary.     On  tM4th  of  Miy,  1881,  the  present  respondent  took  a  rule 

^  against  the  Prothonotary  to  compel  Iiim  to  file  as  an  exhibit  a  promissory  note 
without  the  10  cent  stamp.  The  Attorney-General  intervened  to  maintain  the 
validity  of  the  Stamp  Act,  which  was  called  in  question  by  respondent,  an^now 
appeals  from  the^  judgment  which  declared  the  Act  ultra  vires.  Tho  Protljo- 
notary  has  n«#appealcd.  Tho  pleadings  and  faots  are  so  fully  set  forth  in  the 
remarks  of  the  Hon.  Mr.  Justice  Mackay,  that  respondent  does  not  deem  it 
necessary  now  to  refer  to  them  at  greater  length. 

■  *  In  his  grounds  of  intervention  the  Attorney-General  recites  the  various  Acta 
relating  to  law  stamps.  None  of  these,  however,  have  any  bearing  upon  *he 
present  case,  except  the  two  last  statutes,  viz.,  39^^  Vic,  chap.  8,  which  first  im- 
posed the  10  cent  tax  upon  exhibits,  and  43-/44  Vict.,  chap,  d^wliich  refieuled 
the  preceding  and  consolidated  the  Stamp  Acts,  besidbs  extending  the  tax  in 
question  to  other  documents.  .       , 

,  The  fil»t  statute  referred  to,  and  on  which  appellant  appears  to  rely  to  justify  - 
and  authorize  the  tax  in  question,  is  chapt  109,  6ec.  32,  of  the  Con.  Stat. 
Lower  Catiada,  which  provides  that  the  Governor  in  Council  may  impose  taxes  , 
upon  legal  proceedings,  and  that  thcBC  taxes  shall  go  to  the  Building  and  Jury 

.  Fun^  df  the  district.     A  sufficient  answer  to  this  pretention  is  the  remark  of  the 
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"  tax  nii;iTit  have  boon  jtnposcd.  bj  jn  Or4«r  in  Council,  under  Con.  Stat.  L.  0 
"oh.  l(.9,»co.  32,  entitled  'An  Abe  to«peoting  Houses  of  Corrcotidh,  Court 
^  ^  Houses  ana  Gaols.'    But  it  has  beort  in.poscd  not  by  ti.e  Liout.-Govcrnor  in 
Lounoil^  buV  bj  another  bodx.  the  Legislature,  and^its  proceeds  are  to  ro,  not ' 
to  thoBuildiog  Fund,  but  to- the  Consolidated  Revenue  Fttnd.    l^he  rfuc^tion 

.  1'^."'"''"..'?°  "  "  to  tlvo  power  of  tfie  Ixsgislature,  nof  of  the' Govornor^n- 
"  Council. '  •     ^  -        >  .  : 

The  first  8tatuto-.in.po8iqg;^his-  tax  (39  Vic.,  c^p.  8),  specially  provided  bj 
,  ^t.on  2, -tbat'U  should  (orri  part  of  the  Consolidated  Revenue 'Fund  of  tli* 
rr'lT;  J  n  Consolidated  Statute  43-44  Vic,  chap.  9,  does  not  app^o^riate• 
it,  but.by  the  Genei^al  Act,  31  Vie.,  chap.  9,  section^,  it  goes  to  the  Consoli- 
dated Revenue  *  und,  for  the  piibliciscrviee  of  the  Proyince. 

It  is  elementary  that  in  our  system  the  Legislati^  «nd  Executive  Depart- 
mentsof  Government  are  di8tinct;#„d  as  the  powers  of  taxation  are  olwavs 
Btnctly  construed,  it  is  clear  that*  even  if  the  Governor-in-Oouncil  could  impose 
a  tux  for  a  special  fund,  tTiis  cannot  authorise  the  Legislature  to  itnpose  a  tax  for 
on  entirely  differentjuod.     ^  ?    , 

R  v-t  ?,™''ri"'  ^«''*^'''"'°  '^°"^««  '*^  «"'"«n<'e  as  well  as  its  poWers  from  the 
Bnt.sh  North  America  Act,  and  to 'that  we  have  to  look  for  authority  for  the 
tax  .n  question     No.ne  can  be  found  except  in  section  92,  subs^tion  2,  which 
gives  the  Legislature  ths^ight- of  "Direct  taxation  within  the  P^viice.  in  ' 
order  to  the  raising  of  a  revenue  for  provincial  purposes"*    ' 

The  money  going  into  the  Consolidate^Furii,  the  tax  Is  clearly  for  provinoiw 
purposes      The  intervention  claims  that  tfs"  for  a  specific  purpose,  n^T^ 
administration  of  justice.     This  is  wholly  «-„foun<i3d  ;  but  pven  if  Le  ittZ  . 
not  aflFcct  the  question  at  issue.    The  Lej^islature  has  no  more  ,igSto  attemot  ' 
to  raise  money  illegally  for  the  administration  of  justice  than  it  wol  Imvefor 
Jiny  other  object  falling  within  its  jurisdiction,     No  part  of  it,  however,  is  applied 
to  the  payment  of  salaries  or  expenses  6f  the  Prothonotary;8  .office  or  of  the  Court 
'Hoi^se,  as  IS  pretended  by  the  intervention.     Th6  evidence  give^y  Mr  Honev 
^-shows  that  before  the  imposition  of  this  t:.x  and  ever  since,  the  amount  'received 

Prothonotary  8  office  and  It  IS  notorious  tj„t  the  moiS^^,«ised  by  tho  "  Court 
House  Tax;  had  ^aid  and  more  than  paicf  for  the  pouTTlI^use  many  yeai^Z 
His  deposition  also  shows  that  thjs  exhibit  tax  is  kept  separatt  both  fmm Tl 
"Fee  Fund  "and  the  "  (Our/ ^ouse,  Tax,",..t.i  th.t  tlH^'^Ir^lV 
Sovbcr'"'"-     ^  by  th.^riginal  statute >  .he  ordinary  elKesonilj 

Respondent  respectfully  submits  that  the  s^e  question  is  whether  thisJs  a 

tion  2,  of  the  B.  N.  A.  Apt  above  quoted.     If  indirect,  it  is  illegal,  and  the 
judgnient  appeafed  ft^m  should  betionfirmed.    If  there  is  any  doubt2  ti  whethej. 
IS  direct  or  md.rect  ,„  that  case  the  judgmcVU  should  be  confirmed,  for  the 
right  to  tax  must  be  clear  and  beyond  doubt  in  order  to  sustain  it.  (See  Hilli«.d 
op  Taxation  ch.^  Bee.  80.)     If.  not  cxelusirdy>ssigne^,^^ 
belongs  toTIieTJSmiiroilindcrsectidn  91.  ^       -     .  .-t.t««»-»— 
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Al>liough  there  is, 


tnccof  opinion  m  to  wliothor  certain  tuzci  aro  direct 
'>r  itiilircot,  yet  -EiigUfi|L,^|Frcr.cii,  Auicrioan  and  Cooad^n  authorities  ogreo  thtit 
Mdoh  u  tux  as  t,\ie  preNtat  is  indirl%.  Epgli«li  ||U|ihorities  may  bo  eousidero^^  . 
as  Hpcuiu1,ly  iro^rtatrt,  iiiCOai^M)  thefi.  J4.  A^Jtt'irud  Iniporitl  Statute;  the 
American  are, lyiKO  of  grAiit|in)portance,  ijMisniUolIn  the  Act  is  based  upon'^tho 
Quebec  resolutions  in  W^i(;H  the  nhrnso  iifmiestiorlis  found,  aid  whkh  is  <it^it*d 
ffoiu  i^  Unitfld  State8v,i^^pnstitntioifc^  Out  of  tlilvast  Dun^r  of#uth 
tVat 'njigjjtto^^^^ 
■clcctionj-*-i',:4,'||' 


refer  <g 


foUo 


,¥ 


Mill's  Pi 
dircBtror 
ipersottcr  vrh(i 
demanded  frOV^' 
DdcniQiJiy, 

Mill  treat!**' 

s  :---':Ji 

Jhi^  titxits ;  ^Uih  eitrn| 
m 


tt  Tajtd*:— •'  Taies  fttc 
is  iil/ElttHmdcd   fi;op-  the 
iroct  tlill^liro  those   wifich 

^iutootioa  that  he  Bh:t)k 


oditi«s  (Bic'.  5,   oh.  ,5, «.  3) 

or  on,  oominoditio})'     HqT 
itsdotts  place  must  1^  assigneoj 
r  ^Ke  State  from  the  various  0|kiration«^ 

it}i9  tri<^ii^1|^tl  Jjjke  air  needless  expenses  attached. 

iM  tax  orrf'Otljrts^,  nad  therefore  a  premium  op  injury 

in;'aboIi!»l:i^d  iD^thia  tokibiry  as  a  general  souroaof.     jrl 

B  forni  of  fees  „of  boiift  for  dcfraiy in<;  the  expedsca ' ''( tl 


fbrn)  of  fefis  ,of  bqiift  for  dcfraiy  ing  th^e  expeifsca 

lec,  un,der  the  idea  th^t  thospfttfai  fairly  be  required-  to  bear 

'^  ' '  ation  of  jti|tice  1|ho.reap  the  benefit  of  it."     The 


4'>'- 


mgn  Upplioi 

rey;eii|fl!|^|E!y.i>t|li,  "v^ni,  in 
of  thq  «b 

tho'exfttn8<|^|||^(i>  jjaftw^fniirtration  of  jti|tice  Hthif^Teap  the'^nofit  of  it."  The 
fallacy  of  ^liiffM^rifie  iif'ttg  powerfully  exposed '^.B^nthim.' '  As-  he'  remarked  :^ ' 
"  Those  wl;k^'kr«iilulcr'' the  necessity  of 'gc^^ng  to  law  dire  thoS6'who  benefit;  least, 
^ot  iiK^st^  by  ^hofjijk|7  and  its  adinintstr|^tidn.  ^9.  Ah,cm  ihei  protection  which 
(llflKlaw^li^rd^  hb9.'not>b<!en'a|)nripletc,'  siiveethcy  hi^e  been  obliged  to  resort  to  a 
o(jpitKce'^'toi':''iifiOcrtuin  their  rightsj,  or  ^ain{|fid  those  rights'  against 
infringement,  while  the  reipaindbr  of  the  public  have  enjojrcd  the  immunitj'  froiu 
iojury  cbbferrei<|.by  ^e  )a^s  and  the  tribunals  without  the  inconvenience  °of  an 
appeal  tb'|h^:^f';;"''i  ■':'': -•'^.  '''       ''"■■'''      .     "    . 

McCaltqch   ckt  '^axatkn,  p.  1  :     "A   tax  may  be  either  direct  or  indirect 
It  is  said  tftAai  dttrect  whetf 'it  is  taken  directly  from  property  or  incoine ;  and 
iut  is  taken  from' them  W  making  individuals,  pay  tor  libei 


'  >1 


)\ 


pay  Tor  liberty  to 


•»•'' 


^ 


iifdireet.  wh(jgMt  is  taken  Irom  them  by 
-^jse  certain  articles- or  to  exercise  certain,  privileges."  , 
'VEm.  BriV  {\th*  M.)  Vo.  liaxation.  Same  d^iiitioh.  U'oddr  Part  3— 
Indirect  Taxes — are '.treated  Stamp  and  Legacy' DutiesV  "Stamp  duties  are 
laid  on  the  paper  br'i/arbhment  oik  whic^Hntain  deeds:,  contracts,  legal ^ 
'tn^s,  receipts,  a<^uittance8,  etc.,  are jfljn.  .,  ?/'.  .  Taxes  on  lij 
eeedings  fall  upon  the  suitors,  and  cons^emly  lay  obstructions  in  the  waj 
injured  party  seeking  Irfidrcss  in  a  court  of  justice.-^  TheVpolicy  and  jo; 
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of  such 


Uxffl  were  uUy  cxiwBod  by  Benthuw  in  bis  Prolest  ogainst  I^w 


icat£conomi,,hj  11.  Pawoott,  M.P.,  oh«p.  3,  Taiei,  onOom- 

Indirect  Taxes,  page  647  (5lh  Kd.,  1876) :     •'  Direct  und 

jj  f  lurds  of  such  frequcnMw  tbat  tboy  probably  need  no 

>rl#p«,  however,  be  well  to  stats  that  a  direct  tax  is  really 

from  whom  it  is  levied  ;  whereas,  an  indirect  tax,  tliQuirh  y 

tt  t^'SW,  "'"^'  '^  "*"*"  '^"^  ""  '""«'"«  *«  »  »  ^"^^  •«.  been/      . 
«  mtsodfliflMI  the  tax  should  take  so  much  wealth  from  those  upon  whom 

pnomy  hyPrdpjevon,  0878),  p.  1 27 :     "  Direct  and  indirect 
>  called  direct  taxes  when  the  payment  is  made  by  the  peraon 

■    L^Hnl^Xr  •     •     ^•«>^''«'%P«rtant  class  of  M„e*    . 

to«..  cons,  t^^he  stamp  duties,  which  are  paymenU  required  from  people  when 
they-malce  legal  agreements  of  various  kinds  "  ^ 

:      Smtf^  Wealth  „/  Nation,,  Book  6th,  Pirt  2,  A,.p.  to  Arts.   1  a„d  2  • 

eiAcr  of  stamp  dut.es  or  of  duties  upon  registration  ;  and  those  duti«  eithel 
»V^r  may  not  be  proportioned  Co  the  value  of  the  subject  which  is  trans^ 

••  In  Prance  there  are  both'  stamp  duties  and  duties  upon  registration      The    • 
former  a«,  co„s,dered  as  a  branch  of  the  aides  or  exei«,,  and  in  the  Province, 
where  those  duties  take  place  a^e  levied  by  the  excise  officers." 

•'      •  .     .  rt-  ■        .  ■    -fry  '■    .;:  . 

V     *    '       i  '^'   ^'*'!NCH^OT^ORlTIES. 

7Vaf«  ^Economie  Politique;  par  J.  b!  Sa^'p.  616,  chap.  X.-"  On  neut- 

.tte.ndn.les  revenus  des  contnbuubles.     Ou  bicn  on  leur  demande  directcrent 
^, portion  du    revenu  qu'on   leur  suppose:  cost    I'objct  des  contributio 
*«c<«  •  ou  b.en  on  leur  fait  payer, une  son.me  quclconque  sup  certaincs  con/^ 
jn,mat.ons,  qu'iU  font  avec  leur  r«,en«,  c^.t  I'ib^et^eVe  qu'ou  Z.me  ?„ 
^rttneel<ea  cotitributions  indtrecte».   -y^^A^^S^,  ■  ^'^m^^  "«  nomme  on 

^rf£*"Sr[  '""  '""'?^"'^'""  <i0m^^or^  des  contribu.      '; 

^yr^  J;«  go«ver„emenJ,,iTj|nt  des  particuiife  I'Stion  do  leurs 
de^dt  t  i"''  >l«'4^uent  la  vale.»r  |)cative  de  leurs  bie„*fon«,  etX 

?!lr  r^T  i""^  ""'  '^'^  ^'  ''  •*"*"'•  ''*''««'  '''  cbfttribitio^onci^;*,  \ 
lanW^ils  juge^tdu  revena  par  le  loyc^de  I'habitation  qu'ot.  oijoupe.  t^^  ^ 

de  cette  Evaluation,  Ta  base.de  leurs  dcmandes ;  g'est  oe  qu'on  n««.,i0  c«  PratiT. 
U  contribution  n.nh.HA».  ^  yympcngraiy 
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Tantidt  ils  eBtimcDt  Jos  profits  quo  Ton  pcut  fajro  suivant  r«M|)d<)«  d'indiiNtrio 
qii'on  exqroe,  I'dtcnduo  do  la.villo  ou  du  local  06  olio  est  oxore«Sc;  o'oHt  la  bimo 
do  I'impdt  qu'uii  oppcllo  en  Frdric6  dos  pntentoH. 
T^tes  ccq  luunii^rcs  d'usscoii-  l'imp6t  on  font  dos  contributipns  direotcs* 
I'our  asBcoir  los  ,conirifmtion$  indir^ctra  ot  oolldft  dont  on  veut  frappor  lc« 
corittonimiilioiM  on  no^^'iqlbrn^  pas  du  ooin  du  rodcvable  :  on  no  s'attdoho  qu'uu 
produit/        •  '  '  .  ^ 

Tantdt  ddrt  I'origino  do  cc  produit  on  r^clonio  uncpart  qudoonquo  do  sa  valour 
.  coninae  on  fait  en  Franco  pour  lo  scl. 

Tanidt  cotte  dcmando  est  Taito  pa  luomont  oA  lo  produit  franohitka  Trou- 
titircs  (Ics  droits  de  douanes)  ou  t'onooioV)  dos  villos  (octroi). 

Tnntdt  o'cst  au  rtomont  oA  !o  produit  passe  do  la  main  du  clernior  prodnotcur 
dan.s  cello  du  cons^nialeur,  qii'on  fait  oontribuor  oeliti-oi  (ell  Anglotorrci  par  ' 
'lo  Stamp  Dull/,  en  Franco  par  lMm|)6t  sur  Ics  billots  do  spcotaoloM). 

Tantdt  lo  gouvornomont  exlgo  quo  la  niaroHandisd  porto  une  marqdo  pnr- 
ticulidre,  qu'il  fait  payer,  comiuc  le  contrOIo  do  I'argont,  lo  timbre  dos  Jour- 
naux.  :'■'•' 

Tantfit  il  s'cmpare  de  la  prdpnration  exclusive  d'un((.  liiarohandijio,  ou  d'un 
service  public,  ot  Ics^vcnd  &  un  prix  monopolc,  ooninie  lo  tabao  ou  !«  tran.spurk^ 
des  Icttrcs  par  la  poite.  ^^ 

'     TantOt  il  froppo,  non  la  marchandise  oIle-ni6inp,  ninis  raoqnittemont  do  bod 
prix,  conimo  il  lo  fait  par  lo  tinibro  dos  quittiinoos  ct  doa  offets  do  ooiumg^cc. 

Toutes  COS  nmnidrcs  do  lever  tos  contributions  los  rang^nt  dafil,  la  olasse  ^m 
Contribuliona  "Indireclca^  paroc  quo  la  deniartdo  n'ch  est  adrossdo  A  personpd^. 
directcnient,  pinis  au  produit,  ^  la  marchandiHO  frappdc  do  I'impO^.  -^    ' 

Sec  also  to  same  purport,*Say,  Cours  tT Economic  J*oHtiqtte,  Vol.  2,  Part  8, 
chiip.  4,  p.  401. 

Merlin  Hep.     Vo.  Contributions  Indireetes. 
Favard  de  Lang^e  Rep .  do, 

Maurice  Block,  L'Europe  Politique  et  3ocinlc. — Taxes  on  annual  >aluc  of 
reirl  and  pci;8unal  property  and  on  (servants  and  hordes,  Direct ;  all  others,  In- 
direct. 

P.  Larousse,  Qrand  Diet.  Univcrsel  du  XIXc,  Sidel^  Vo.  Contrikitipn  : 
EncyclopsoJia  Fin.  "  En  France  on  distingue  deux  sortes  no  oontributivns ;  \es 
contributions  dircotcs  et  Ics  contributions  indircctes.  Los  contributions  direotes 
se  pcryoivcnt  directcmcnt  sur  les  citoycns,  en  vertu  do  rlfl»B,,Duminfttif(>.  Lcs 
contributions  indircctes  so  pcr9oivont  gdndralbmcnt  sur  des  objets  de  cunsoin- 
niation  en  vertu  de  tarifs.  Jiies  premieres  sont  oonnucs  d'avance  et  doviennont 
pour  \q  trdsor  uno  rcssourcc  cettaine,  sur  Timportance  do  laquclloll'est  toujours 
Lcs  secondes  variont  constamment,  et  bien  que  Ics  chiffres  qu'otl|s  attei- 
gnenl'soieiTM^  bcaacoup  sup^rieurs  it  ceux  auxquels  sMI^Tent  leq^oontributions- "' 
direotes,  il  scrah^impossiblo  h  hh  <Stat  d'asseoir  snr  <;lle  un  bu(|glftt  ddfinitif.  On 
ne  pout  raisonnerqtt'ttQtiii§  vision  do  I'pvenir.  Mille  oircoDstanccs,  en  effet,  in 
fluent  sur  la  consonintatioEhei^^r  consequent  sur  ^es  produtts  finaDo|en  quren 
deooulent." 
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.  i)**?;  ^^w.  Vo.  Contribution:  3^?rmSi.;ContnbuMon.^f«c<«; 
e.l/«p6t,d.r^t^,.,«„t  Otabim  .ur  le.  bton- ou  .ub  l«i  petrnf^pen.'  bontriba' 
t  oni^«rf.r«/»,,  les  .mpjit*  itMis  '.ur  lea  objoUi  do  Bonsomwatioo  ou  rur  corUines 
ol.o«,?d  ua  be«|„  dvcntuol ;  loU  .ont  lo,  droit-  dJoothrf,  Ic.  dVoft,  .ur  lo.  boi- 
spn«,  Bur  lo  tabao,  !«,  droit-  do  d«,uone,  do  timbre,  dWcKiHtromont,  oto.  JB^ 
quon  oppollo  contributions  ifldireotcs  aujottrd^h«,i.<$tait  hon.n,4  droiU  rdu^2 
«o.j^lori«„„«.„,p(Jn«|.  Biles  wnt  ajnsi  dit«,  paroe  qu'cllo.  n'n«rci««c»l  Jo 
ooDtributtbloqu'iDdircotemonldtqu'autantqu'iJ^usod^'choscs.        .  " 

III.  AlJBBlOAN  AUTIIOBITIM.  '  '     \,      ■  ' 

Irt  "Franca  and  England  iho  qucHtiot^js  chiefly  a  thobi4tical  one,  but  in  tho 
u.  ».  we^hoTo  tho  Mvuntago  of  judicial  inte%ctation  of  "dfrect  taies"  on 
Mcount  of  SCO.  9.  s.  a.  4  of  tho  U".  S.  Constitution,  which  reads :  -  J^  cpita.  • 
^^  flon  or  other  rf.r«:«  iaz  sball  bo  laid,  ftnlcas  in  proportion  to  tho  oonsus  or 

enumeration  hereinbefore  directed  to  be  take^?'~~-~'^— --.__^. 
^  LoughborouKh  t.  Blake,  6  Whifaton  317,  Marahalf,  C. X  r^^NdSSThrrtwa 
fluty  nor  the  duty  onicaJBste^ireot  taxes."  •      -     ' 

;  ToAfiie  V^e5P<  8  Wall«co^3,  cited  in  Hilliord  on  Taxation,   p.   67  = 
^^  in*  onpotcfl  of  ^tate  Banks^  etc.,  used  for  oiroulaW     This  tax  is  not  a 
^^  rftrc^to,  such  OS  u,y,t  be  apportioned  among-  the  aU,^.-    Direct  taxes  are 
noJ/Mxes  upo^  pcrrsonal  property,  oontriwts,  occupations  and  the.  like ;'  but 
ofily  upon  land  or  itM  appurtenances  or  up<?B  polk""  *  .      v       ^^ 

lascow  ^.  Ro«s6,^43  Mo. -47 9-489  (copied,  Cooley  on  Taxation,  p.  142)' 
;ncr,.J..     "There    are  three  general  olagscs  of  direct  taxes  :  comWion* 
^wngeft^t  solely  upon  persons;  ad  vahrem,  havit^g  effect  solely  "flpo"  pro- 
^rty^;  a.o^  mootne,  having  a  mixedeffeot  Upon  persons  and  property."" 
i7^  »l«i>  Ilylton  „.  The  United  States,  3  Dallas,  171 ;  and  Turrier  v.  Smith, 
14  Wallace,  533,  '      .  .   „  <.  ,  ^^         » 

2^"*^^A^^'''*'*'*'^*^"^^<^'■'*P*'•^"«°•  Harvard  College:  Soribner 
fi.  Oo.,  1870),  p.  436.  After  quoting  Jill  as  to  definition  of  direct  and  indirect 
taxes  (supra)  says  >  "  Jt  is  often  s^i^thaj  they  (^hdirect  taxes)  are  less  burden- 
^^  8om«J  than  other  insposts,  because  aay  pet^n.o«.;  avoid  paying  them  by  ceasing 

to  use  t}u)  taxed  commodity,  or  to  exciroMe  tlw'  prrfosston  or  trade  whi<ih 

requ,r<»  a  luwnse,  or  to  give  the  receipts,  ,iids  or  checks  which  need  a  stamp. 

f  rue,  thu84.e could  avoid'tho  direct  payment  of  money  to  tho  treasury :  yet  he 
«  does  not  thereby  escape  the  burden  gf  the  tax,  but  only  transforms  it  into  a 

ptivaUon  of  aceustomed  indulgence,  or  of^tho  gainful  employment  or  act  which 
"  would  othcrwis&bo  o^^  bim,.'-  '"55.  " 

'^f^f**<J^f^:fonSni,.~A/-^^  p^j  Jfc..  Wniiams'CoI.'  ^ 

m      '^t  ri    M^''^""'  ^'•"'^^li^Co.,  1878.     Chap.  16.  Taxation,  p. 
*.  f  7.- !  5  ^T'^^r  commonly^dSPioto  two  classes,  direct  and  indirect.' 
^^  A  rf.rec«  tax  ,s  Won  the  very.^„s  who  are  expected  themselves  to  pay 
It ;  an  »«/,rcc^t*8  demanded  from  one  person  in  the  expectation  that  ho  SJJ 
;;;::L!r !!!!!?!!{'  butwriUndemniiy  hlm^lf  m  thehirherprio.  Whinh  h. 
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CooUd  on  Taxation,  pn^o  6.— ClaMifloalion  of  Uxoii.  '<  TtZM  flrt  wi<l  to  M 
"  direct,  undor  wliiah  duMKnution  would  bft^^|M^bo(w  wltjoh  «ro  oMca^ 
"  up<)n  the proportjr, poraon,  bunin'Mi;  '■"jM|HHp||» «rl>o are Ut^vj  tltooi ; 
"and  indlrtct,  ore  lliom  which  «re  W0^^8Silr^*  ^^°*^  ^''^^  '^"''°'*  ^1'* 
"  ooneumcr,  oiid  ore  p^id  bj  thoM  i^wPrliWoy  ultimatolj  full,  not  as  taiea, 
"  but  na  pHrt  of  the  market  pria«a<|^ilio  eoiiiniodity."  *  ' 

Political  Ecommif.  Hy  jhr»w>  Orecloy  (Porter  &  Coatea,  PhiladclpWo), 
chap.  xl.  TuxaUdti  Dlraoi  «idv  Indirect :—"  Dirtiot  taxatUm  haa  been  defined 
**  aa  that  which  may  be  born*  Ky  him  whtflmmediiitetjf  I>aX|J|ijA|iM||i^  wl>'>ob 
"he  may  ohurge  o»«;r  upoiiothoraiadi8tii*guial.cdttaiudM|P'\I^^^ot*%. 
"  a  poll  tax  and  an  income  tax,  but  a^y  tax  oii  luuda  or  «thtr  fixed  prowrty  » 
"  held  to  bo  direct."      ^;;'»'      \  r^">x  ^^  T 

^tical  Economy.  jMj  K.  B/fThoinpaon,  Prof,  Social 
^Iphia.     P(^tftri|[  Co., /hil.  See.  190.  SUniped 


Social  Science  anJi 
Soionoe  in  Univerhf 
Paper  indirect. 

O^ipman  on  Go^Mbftntnt.  J^.  220.    Ditto. 
Rawle  on  V.  S.'^lhi4tiiut^n,  p.  74-5. 

Webiter't  Dictiokgrjf^^o.  Diteot.— «  Direct  tax  ;  i^ta*  aaaesaed  directly  on 
4>08iie88ian,  incomf,  or  polli."     m 

Worcaler'$  Dictionary.— Vo,  Direct.— Direct  tax;  a  tu  impoaed  on  the 
iooomea  or  the  property  of  iwcftyftuaU,  as  distinKuiahed  from  a  tax  on  the 
.-artlolea  purchased  mt  oonsumed  by  them,  called  «mj  indirect  tax. 


IV, 


CAtr^ 


rTHORITIKB. 


The  ?hief  case  iii  ourcourta  where  IK'e  meaning  of"  Direct  Taxes,';  and  ace. 
^    92,  a  a,  2  of  the  B.iN.  A.  Act,  was  diacuKJed,  iJT^lMS  InaqrunccStamp  case,  Angen 
Alty.-Geii.  v$.  The  Queen  ln$urance  Co.  The  remarkt^MTasChoreaQ,  i,^.,  iq  i«n- 
judgment  in  this  court  are  vperhhps.tlie  bo^'sui^arj  of  aiit%ftiea  oi 


^efing  judgii 

this  point  to  be  found,  and'  they  h^Te  fa^p  gtrbiiglv 
of  the  Holl;  in  the  aame  case.  The  fiUKporC^jPl 
Canada  Law  Journal  (Toronto)  Vol.  If^p!  198; 


on 


comtQcn4cd  by  the^uater 
fiut^remiiyifea  ia  found  in,  the 


It  is  noti|9eabie  that  this  Exhibit 'dtftiip^^iL^afi  poased  at  the  same  tin^aa 
the  Influrance  Lic(!|||e  Statute,  the  latter  ^K^^hap.  f  and  tl^form^r  ii^^  8 


"P^ 


of39Vlor.  (1875).-                                               ^   ,  .^        .      .^^ ,  . 
The  Superiqif  Coart,  Towance,  J.,  (21  If,  C,^.  T7)  '-''^  thrff  *-; *" 

uUra  t>fre»,  and  ttiia  was  oowfirrocd  eniJiis  CiDurJt  (28  J^.O.^^?^  Wd  «>": 

firmed  in  the  Pri«y  Counofl-JLaw  Reports,  3;,App.  Cil^k  10^ 7;and*22  L.  C. 

J>307).    ReflppndMBt  v|;ould jre&iii-.partieuijil'ly  to  tlielflpkdKthejAas'ter  qf 
\  tjie  Rolis  (Sir  0.^ J^l],"^  pflgjs  -1 100  &tl  Voi  :-^  „  ^ 
''^ga^^g  -thiguktlfa  result  (dwhioK  their  {<«rdiihip«i  come^  it  t^omes  neeemary  to 

eonsider  the  fleet  of  the  2bd  subsection  df tlio  S^nd-  sectlott.    That  authoriaes'' 
,;/'  diredt  <gjbi%n  with'fn  riie  PAvipoarifi  order  to  the  raising  of  a  jfevenue  for 
.Provincial  purposes."    -The  single  pbfnt'  tO;*e  dccided'npon  is  whether  a  Stamp'- 

Aot,-^an  ^ot  imposing  a  stampoo  poUcic8,Tenewai8  and  receipts,  with  provision 
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h'Holittr  ''!*!*•  ?T  '"."''""•  *'**'  •""••  •Kain.Vc  find  word.  uMKl  which 
h.Toe,th„r  .  u«|,„i„.l  „ennin«,or  .  «.nor«I,  or.  „  it  i.  «„„«.im<,,  called,  . 
populur  n,e«„.„ff.     One  or  other  mc«nln«  the  word.  ,„u«.  ha,o.  .„d  in  try intf 

l.r  I  n«„ap  „.„d  that  ha.  boon  theoour«  p„rH«od  in  the  court  below.       T 

Flwt  of  .11,  what  i.  tho  wmuUifi  of  tho  word-  m  word,  of  art  ?     Wo  raoy  eou- 
ttZ  *''*''??"'"'!«  *^'^  "«'d«  »-«d  i»  tl'o'  •«"«  of  political  economy  or  a. 

hture  i.  not  direct  tax^Uxo;^,  Tho  political  .conomi.t.  are  .11  .Krood.     There  i. 
BOt...n«lo.„«|fece  produced  on  tho  other  .Ido.    ^hc  number  of  in.tance.  eited 


«ore  than  refer  to.  Buf  surely  if  one  could  have  been  found  n:Jr:fth" 
TTdll  "'11:    "3  '[  ^•'VPP«"'"'»-  ^  -»»  »''-  lAhip.'  attention  to 

wnmnted  .n  i«.«.n.te  that  no  .uoh  ca«  cxint..  A.  regardH  judicial  interpret*, 
turn  thero.ro  «>n.«  K-linh /|ociHio„.  and  several  Amerioai  decision,  on  the 
~b  cot,  many  of  which  nro  referred  to  in  the  jud«mont  of  Mr.  Juntioc  Tascho- 
r^u^h^^axam   they  .re  all  one  way.  Thoy  all  treat  stamps  either  a.  indirect 

^jora^r  a.  no^W,  direct  taxation.  Again,  no  authority  o«  the  other  .ide 

■has  been  cited  oti  Wnrt  of  the  appellant 

sJrS  ""  TZ^m,  P"f "'"  "•«'  °f  »>•«  *»'•<'-.  t'^o  cyclopedias  at  le.Ht  have 

tb..  pspeet  .s  the  techafc|usc  of  tho  word.  And  hero,  again,  there  i.  an  utter 
d^^flc^nc,  on  the  part  J^  „p^„,„..  j,  p,^„„,,^  ,  .ing^n-fnce  to  the 
aoDirttry,  ,   .-p^  ■.r'-.yfc^        ,«    ■  '-f;        ^:^-^ 

That  boirtg  so,  Jt  is  ootBcc«»t  appears  to  their ix,rdshlps,  for  them  to 
cen.  der  tho  scientific  definition  ofUfect  or  indirect  taxation. 

Antlf  p' ;"  "*''^''^/"  '•»»"»  tP  «^1  i"  *fc«t  iadihg  these  words  used  in  an 
Act  of  Parliiftpent,  and  finding  that  all  the  then  known  definitions,  whether  ' 
^hn,cd.or  general.  .w(^|d  exclude  thisTtind  of  taxation  from  th.  category  of 

^T  I'T!'^  !  ?  ™^'"  •*""'-'''^'" '"  ""  "°*  ^'•«  '"^"^'on  of  the  Legislature 
of  En„lan<r  to  include  it  in  the  term  "  Direct  Taxation,"  and  therefor  Jhat  the 
WposiUon  of  .this  stamp  duty  is  not  warranted  by  the  terms  of  the  2nd  subseo- 
>on  of  sec.  92  of  the  Dominion  Act. 

^  That  l«i„g  so,  it  appears  to  their  Lordships  that  the  appeal  fail.,  and  thej 
mm  therefore  humbly  advise  HerJ^esty  to  affirm  the  decision  of  the  Court 
below,  and  dihmiss  the  Appeal." 
See  alsfl  Severn  v$.  The  Queen,  2  8pp.  Ct.  Can.  p.  70.  * 

But  even  ifthis  might  otherwise  be  considered  direct  it  would  clearly  become 
wdirjctl^bcing  included  in  tho  hill  of  costs  taxable  agaiu^t  the  losi^  purty.  ^ 
See  CO.  P.  4'78  and  deposition  of  Mr.  Honey.  o  F«  J. 

_  Fav>c,U',PoUticalEcoH^y,  p  648.  Itmustiiot,  howcl»f,^e  supposed  ih.V' 
there  are  no  indirect  taxes  except  thow. which  are  imposeO^p  comliodities  :  for 
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priTiiia  and  onmmfralul  arraiiKemontii,  antl  by  many  oth«r  enaafl*.  .  .  .  Wa 
linvo  NCfin  that  a  dimot  may  be  oouvortud  iuloan  iiidircot 'tax,  aiiuply  by  a  privaU 
ooinniiToiiil  orrnngonioiil."  .'    '  ^ 

Kvory  pliiiutifT  Bloa  \\\n  eitiiblts  Jn  aupport  of  a  ditolarntinn  whioh  a«k«  that 

p  -^  tho  (lofundant  bo  oondemiind  to  rciiiibiKMO  tho  luonioa  piid  Tor  thq  atainpa  ond 

Id  the  hope  of  roooverinK  tho  aiiin4,iit.     Kvory  dofendunt  6lea  hia  oiliibita  in 

•upport  ora  pl«a  which  aalia  that  tho  plil|niiff  bo  ordurod  to  roiiiibunra  liim.     Ig 

every  earn  it  ia  dolibly  indirect  aa  rcgurda  at  leaat  one  of  tlio  purtioa. 

Sir  A.  A.  DoRiON,  C.  J.,  (</i«<«ii(iVn«)  : 

The  renpibndent,  wiahing  to  teat  th«i  legality  of  the  taioa  impoaod  by  tho  43, 
and  44  Vto.,  oh.  9  (Qaob«n)>^»inad  a  rula  niti  for  oontompl  againH  tho  Pro- 
thonotiiriofl  of  the  Siipnrior  Court  of  tho  Dintriot  of  Montreal,  for  rcfuning  to 
receive  and  fyle  an.  Kzhibit  unucoouipaDiod  by  Btampi  lo  tbo  MDOUOt  ofUa. 
cenia,  aa  required  by  tho  article. 

After  the  return  of  thia  rule  the  Attornoy-Qonornl  for  the  jPrbvinoe  of  Quebeo 
•  obtiiinod  leave  to  intervene,  to  auatain  tho  logulity  of  the  tax,  andcontcatod  the 

\  '"'*• 

Tho  Court  bolow  hold  that  the  tax.  waa  unoonKtitutional,  and  diaroiaaing  the 
contentutiona  of  tho  appollant  dcolarod  tho  rule  absolute  againat  the  Protbo- 
notaricfl,  who  wore  condomnod  to  bo  imprixonod  in  the  common  gaol  of  thia  dis- 
trict for  a  period  of  six  months,  unless  they  aooner  acoopted  and  fyled  the 
Exhibit  offered  by  tho  rcspondont.  Tho  Prothonotorios  were  furlhor  obndomncd 
to  pay  the  costa. 

Tho  appeal  is  by  the  Attornoy-Gonenil  alone.  Had  tho  Prothonotaries 
oppOiiled  from  tho  judgment,  they  might  [probably  have  raised  an  important 
question  as  to  rcgulmity  of  the  prooeodingiT  adoplod  against  them.  They,  how- 
ever, Imvo  not  dono  ao,  and  the  only  question  submitiod  to  us,  as  between  the 
appollnnt  representing  the  Province  of  Quobco  and  respondent,  is  as  to  the' 
legality  or  illegality  of  tho  tax,  both  parties  having,  at  the  hcarin^f  the  case, 
waived  oil  objections  as  to  tho  form  or  regularity  of  tho  proceedings; 

Before  tho  British  North  America  Act,  1867,  the  Qovcrnor-in-Counoi)  waa 
authorized  under  the  Consolidated  Statutes  of  Lower  Cmnda,  oh.  109,  entitled 
"  An  Act  respecting  Iluuses  of  Correotiop,  Court  Houses  and  Oaols,"  to  impose 
toxes  or  duties  upon  legal  proceedings  had  in  any  of  the  Courts  in  Lower  Can- 
ada (see.  32,  aubseo.  1).  Those  taxes  or  dutiea  were  to  bd  oolleotcd  in  each 
district  by  persons  appointed  by  tho  Oovernor-iU'Council,  and  by  tbem  J>aid  to 
the  sheriff  of  the  district,  to  form  part  of  the  building  and  jury  fund  of  his  dis- 
trict.    (See.  15  and  see. 32,  subseo.  2'of  same  Act.). 

By  an  Act  possed  in  1864  (27-28  Vic,  oh.  5,  see.  4),  it  was  provided  that  these 
taxes  or  duties  should  be  collected  by  means  of  stamps.  Duties  were  imposed 
by  the  Qovernor-io-Cqunoil,  under  these  statutes,  which  were  still  in  force  when 
tbe  Confederation  of  the  several  Provinces  took  place ;  and  by  sec.  129  of  the 
Britifh  North  Americdt  Act,  1867,  they  were  continued  in  force  until  they  should 
Ytertpeakd,  aboUshed  or  altered  by  tlie  Legislature  having  authority  under 
fi   -;j«  the.  Act  to  do  so;  that  is,  by  the  Legislotu  re  of  the  Province  of  Quebec 

In  X876,  Uie  Leg^lature  of  thje  Province  of  Quebec,  by  the  Act.  39  Vic,  tfc, 
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.  oau^      Thi.  to,  p„y,.ble  bj  monn,  „f  „„„,p.,  w«.  t„  for,,,  p.,r»  of  ll..  Ooo*,!! 
d.ljd  Ko»onu«  of  ll.„  I'r«,i„o«  of  Qucbco  (««>,.   1  .„d  2). 
Thia  Act  woa  rape»l«d  by  tho  4:i  ond  41  Vio.  oh  9  \„A  ih-  «««  ».,  «r.. 

*  .uhl  .?  .  '^  '  ""T""**  '•"'"  •^  *«""«J  W«W«  to  tho  Crown  (^.  3 
.ulMoo.  2).  ...d  ,h«y  „«,«W.HIy  full  .„dor  tho  proWion  of  the  31  Vio  ch  9 
««.  3.  wh.oh  dool.ro«  that  .11  rovcnuo  wU.ovor  over  whi.h  the  l^Uxn.  of 

Fund,  to  bo  .ppropriated  for  tho  publio  wrvioo  of  tho  I'^ovinoo 
lIZTf  m"  '""  *!"!["''""  *'°""  ''"'^•"•'  "'"«>  •''°  »"•«»•  North  Ammo. 

By  tho  BritiHh  North  Amerioa  Ao»,  1867,  .oo.  92,  .«b«o.  2,  tho  LouMatUro 

'  i  '  T^^'  "'''"'»  •"'"'  "<>  "PpHoition  (0  tho  pro«ont  oaw. 
To  tho  IXomi„.on  Parliament  ia  Kivon  tho  ri^ht  to  rui«,  mone/by  any  modo 
or  .ya.em  of  .ax„t.«n  (aeo.  91,  .ubaec.  3).     Thia  ri«ht  ia  exoluaivo  .hon  not 
co».ngwith.n  tho  olaaae.  of  .«bjeota.a.i«„cd  to  tho  Provincial  I.«iall^^^^^^ 
d^r^  :  Ir«'-'"'""r'^,"'«  .*'""—  -  only  ."thoriaed  to  rui*'.  rrnu'ot 

Sr  K  P  T  ""'*  ""r^''""""'"""  "^  '•'•'«""«  "•'""''y  «•<»'«»"«<'.  it  follow' 
^»t  tho  Par hament  of  Cunoda  ho.  tho  exoluaivo  right  to  raiso  .  evonuo  b, 
mean,  of.nd.root  taxea.  and  that  tho  Lcgi«Iat.roa  of  the  Provinoo.  havono  Lob 

the^PrirvTlul'u"  t"'  ""*"".  °'°"  ""  ?'"  '^'"*'  ""'^  »»'«J"«li«i«I  Committee  of 
the  Pnvy  Cound  have  ao  inlerproted  thorn  by  dcoiding  in  tho  caae  of  Tho 
Attor^,y.G„„eraI  of  Quobco  and  Tho  Queo..  Inauranco  Company^  tr.ho  tL 
impeded  on  In«uranco  Companioa  by  tho  Act  39  Vio.,  oh.  T.^f  L  ^.Z 

^zz::^'-':;;''  "*'"  "■ "  "^^  ^  '"^'  "'•  ^^^-  ^' 

Thon.ain,if  not  ihe  only  q'Jcation  to  bo  decided  hew  ia  oatdwhethcr  the 
U.^jmp^on  thefyling  of  ExhibiU  by  moan,  of  atam^  ia  a  I^^^ 

Withoot  entering  into  a  minute  examination  of  the  wthoritie.  m  to  what 
dutrnguishoa  a  direct  from  an  iodireot  tax,  It  will  bo  8uffici«»ioauoto  aaexrr«! 
of  the  judgment  of  the  Jodioiul  Committee,  iu  the  e«A  iS«d  to  2ZT[ 

«d,reot  tax  .a  .ueh  an  e^phatie  manner  that  I  ca^not^c^fUoeito  how  it  TZ' 
Bible  for  us  not  to  be  guided  by  their  dcoUjon.  to  now.it  is^po.- 

"The  single  point  to  be  decided  upoi^^"  said  their  LordsWp^  « Ja  whethoi^^ 
UStomp^ct-.„  AeUmp«.ing.  Btami  on  polioiea,  renewrand^ 
with  proviaioo  for  avoiding  the  policy,  renewal,  or  rieipt,  in  .  JrtTC 
"  if  the  .taipp  b  not  .ffi,ed,^  or  i,  not  direct  luxation     Nnw,  her,  l^^j 
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"  fiiidw^rds  used  wliich  luivo  either  a  toohtiioal  lucuiiiii;;!,  or  a  general,  or,  as  it 
"  is  poijiiitinies  called,  u  popular  mciiniiig,  One  or  othpr  meaning  the  wordi 
"  must  haVo ;  nui^,  in  tjying-to*find  out  their  mejiniing,  we  must  have  rccourst 
"  "to  the  uiWal  sources  of  inroriiintion,  whct|ier  regarded  as  technical  ^yords, 
"  words  of  krt,  or  words*  used  in  popular  laOgungc.  An  J  that  has  been  the 
"  course  pursued  by  the  Court  below.  Fir^t  of  all,  what  is  th(f  meaning  of  tlie 
"words  aW  words  of  art?  We  iiiny  consider  their  meaning  eitlicr  as  wordft 
•'used  in  the  ftcnseo^, political  economy,  or 'as  words  ^!)«d,in  jurispruJi^iice,  in 
i'  the  courts  of  law.     Taken  in  either  way,.tJiiero  is  a  mtiltitudo  of  acrthWities  Id 

■  "show  that  such  a  sttinip  imposed  by  the  LegislatRirB  is  not  direct  taxation. 
'♦■Tiio  political  economists  are  all  agreed.  There  is  not  a  single  instance  pro- 
'V^uced  on*  the  "other  side.     Tlie  number  of  instances  cited  by  Mr.  Justice 

,  "  Taschcroau,  in  his  elaborate  judgmoni?  it  is  not  necessary  here  to  more  than 
"  refer  to.    But  «urely  if  one  cojuld  have  been  foqod  in  favour  of  the  appellants, 
%  it  wfls  the  duty  of  the  npfwllants  to  calj  their  Lordships'  att^cntion  to  it.     No 
"sUich  ease  has  been  found.     Their  Lordships,' therefore,9tiiiii^  that  they  ml       I 
'*<^af ranted  .inraiisuniiiig  tliiit  no  such  case  exists..    As  regards  judicial  4nter»       J 

wii^^setutioj,  tljpga;  are  some'fSnglish  decisions,  and  several  Amerjean  djM^^»^ 
T^oiTthiljf^ilHCcr^TBiany  of  which  are  referred  to  in  the  judgmeiifrjrfjj^ti?  Justice    _ 
" Tasche^it},    Iflierc,  again,  they*  are  all  one  way.  . T]^i^f*ffll  treat  stawpi' " 
"  either  i^A  mSiriefli  taxation  or  as  ti^^t  being  dii-iSl^tlKatftn.   Again,  no  authority 
"on  th6^ oihe**ijl<J  has  been  ci|^gj^n  the  part  of  the  appellant. 
\   "  Lastly,  as  regards  "the  populac'use  of  the  wor4s,  two  cyclopibdias,  at  least, 
"  have  bqen  produced  tihowiug  that  the  pppular  use  of  the  word  is  cntu-ejy  the 
"  Siiiiie^n  this  respect  as  tlije  technical  use  of  the  word.'    And  hcr^^^jgg^in,  ther6 
"  fs  an  utter  ■deficiency  .on  thcpart  of  the  appellants  in  proiBt^ 
"  instance ^thiS'OQntrary.  jThat  being  so,  it  is  not  necessary,  it  af|5ear'8  to  their 
"Lordships  for  them  to  consider  theHBotentific  definition  of  direct  or  indirect 
"taxation.    A^\  that  is  nfceSsary  for  them  to  say  is,- that  finding  these  words  in 
"  an- Act  of  Parliament,  and  finding  that  all  the  then  knowp  definitions,~whether 
"  technical  or-general,  would  exclude  this  kind  of  taxation  from  the  category  of  '  I 
■"dirtct  taxation;  thVy  must  consider  it  was  not  the  intention  of  the  Legislature 
"  ff^England  to  include  it  in  the  term  direct  taication,  and  therelbre  that  th'e 
"  imposition  of  thcstiimp  duty  is  not  warranted  by  the  ternijii!,of  the  gnd  sub- 
"  section  of- section  92  ^f  the  Dominion  Act,"  .  ! 

■    This  judgment  is  vconclusive  on  the  point  in  issue.    A  stamp  tax^iis  not  a 
4ire<5t  tax,  and  therefore  lyjt  within  the  legislatiye  powers  conferred < on  the" 
Legislatures  of  the  several-provinces  composing  the  Dominion  of,  Canada,    ^^.^ 
present  tix  js  precisely  of  the  same  character*  as  the  one  which  the  Legi8l4tuii!|* 
of  Quebec  had  iiijiposbd  on  insurance  policies  by  the  39  Vic.^ap.  7,  and  which 
as  declared  unco'n^^yi|Bffl|dL-^  ■/  *■  -    . 

In  both  cases  ^Tu^^  iinppsed  on  conlKiodities,  and  is  paid  with  tlie 
expectation  oiytlie  part  of  the  plrty  ^bio  pays  it  that  he- will  recover,  it  ^k 
fioiiii  some  ot|ieiE,4»)jrty,  siace  in  Uie  one  eisae  (be  tsu^^waa  to  be  added  to  |W|^^ 
premium  of  iJsuranee^d  in  the  dthfitjt  i&  to  be  included  in  the  bill. of ^«*^^  " 
Mdreover,  in  .Doth  oasesJlhe  doouments^  which  the  required  stumps  a»" 


^^ 


tttacM,  o«nnot  bo  received  as  cvjdenoe  io  «  cOurt  of  justi,.;,.    I  m  to  perceive' 
•ny  d.8t.nctioo  between  this  case  ^nd  the  OM  of  tho  AtlorDej-Qeocral  of  Quebw 
and  tlie  Qucqn  Insurance  Compimy.     ^     >        ^  .  ^"""w 

It  is,  however,  argued  on  behalf  of  the  appellant  that  olthooRh  ft  niav  bo* 

CouH   orju^-  ''W"  1"''"  "  •P'^''"  P-P"-^ the -'«/«-«.' of 
Courts  of  Justice,  which,  occording  to  subsection  14  of  section  92  is  to  bo  r/o- 

Jie  rotfJ^ '?'  I'cgislutures  of  the  Provinces,  and  i.  similar  ta«s  e»i.ted  when  , 
of  tl«/R^-T  m\k1  ^    ''  ""^  ""•««">'''»«««»!•'  fom  byihe  129th  sectfon 
plic  fft  I^"   ?  An^^Acf  1867,  uCtil  altered  or  ^.^ed.  it  was  ^„  the 
power  of  the  Leg,8lature>tKProvinyof  Qaeb^Mo  va,y  this  ta,..nd  to 
.a«pthtothenewconditiortsof>Jvifi4lW  •     ^         ««-•»«*<». 

.  It^is,  moreover  argued  that  the  Bdldinglftrjury  Fund  w^sbieiged  Into 
the  Oonsohdat^l  Kevepue  of  thJ,  Province  by  section  126  of  tl^  BritilNorth 
America  Act.  and-  that  £he  n^w  taxes  raised  to  defray  the  expenses  of  the- 

This  might  be  a  fair  argument  if  fhe  ^jt  imposed  by  the  43  and  44  Vio 
ehap.  9,  was  the  «,me  as  that  which,  aUhe  time  of  the  confederation,  ^as  levied 
underchap.  10?  of  the  Consolidated  Statutes  of  L.  a,  .nd  if  the  *.  Jig  ^^ 

''  v!ZT.t  '*5''""~'^^  ''*•?  ""«*  ^«^"  "^'B^d  into  the  Con.olidaied  fievenoo 
,.    ^und  of  the  Provmce,  b^t  .a  this  so  in  point  of  fact  ?    The  Building  and  Jury 
Fund,  unde.-  chapftr  10?of  the  Co-voUdated  Statute^; t.  (?.,.wu8  a  jocaltund    " 
created  for  each  disttict  out  of  certain  Sources  of  revenue  ^.rising  witbi'n  the  . 
district  (sec  15),     The  tax  On  judicial  proceeding,  which  foiled  part  of  this- 
Ji^J«i8»lgcal2x,levie|^y  local  officers  «d>'r  local  pSpoi  (scJ  ,%' 
Wtax  of  tencc^,  now^dor^nsidcratiorf,  imposed  under  the  39th  Vk. 

" '   *i  •^'^ri?'*^  '*■  '"P"''  "'"*^  *'•'  *^  '"^  H  ViQ.iChap.  9,  is  i^ew  tail 
'•"t    •*^^'J""  tho  Confederation  toek%e?  ^It  is  ag<>ner.ri,x 
payable  .ftto  th««(i^-i.l  i^sury  and  at,plicable  to^ll  the  purposes  far  wWch  ^ ' 
tho'wvenUospf4llj|^„ce'mhy  be  required.  .  -        *^iHen^ 

;.  There  may  be  nS^Uion  in  the  Britisll  North  Ameri<i  Act  to  prev^ift 
the  Provincial  Legislatures  from,  authoilzing  the  raising  of  »  revenue  for  local      • 
purposes  by  indirect  taxation,  but  thW  is  one  prohibiting  them  froji*aisin-      . 
by  such  means  a  revenue  for  generar  purposes;  and  the  British  PafliaSnt  hak' 
made  but  one  exception  Io  this  prohi|tion  l^r  resbrving  to  the  PrOvinct  of  New" 
BrunswicTctte  right  to  collctft  cxistin|ruml,«r  dues,  coupled  with  the  condition 
that  they  sHould  not  be  inc^^ascd  (124).   -.This'shgws  ponclugively  tb'ju  the 
intention  of  the  Act  y|r;is  tiilepnve  the-Provincial  Logislatii^s  of  the  ri-ht  to 
levy  any  revenue  for  ^poiwVpuf^sbv  indirect  toxati^.  .'    '        "^ 

As  to-the^nte,»ti^  thatthg%«iihg  and  Jury  Fund  has  be«^  . 

by  section  126  of  the  Corjfedcration  Act,  and  that  the  taxes  and  teventte  'accru- 
ing to  It  w^ro^  merged  .fn  the  ConsQlidated  lievcnue  of  the  ^Provinc^ -fveti    - 
;  Bupposingjt  were  so,,this  co^ld  only  authorize  the  Provincial  ali'thori.ies  to 
.recoive  existing  indirect  tax^sjut  would  not  entitle  the  Provincial  Legislatferes"' 
to^raise  new  .taxes  fML'inrA>;p»Hn.,rn»e«.  «»j  .i^.--  ..l  .j.  ■   ". :     :       •  .™.  * 

ezel^cl«d'^  But  the'sf 


•  ik^®^3  P"''P"*'"''  "°^  ^'^'^  ^'^  of  W cents  would-be' 
E^Pe  rcvWiig  of  this  section  126  showp  Ihat^e  dutlcr  and 
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revenues  which  nro  to  constitute  tho  ConH^ldntcd  Revenue  Fund  to  be  apprq- 
priuted^or  tire  public  service  of  each  Province,  were  those  duties  and  revenue* 
s^hieh  before  the  confedcnition  bclon<];cd  to  cacli  Province  and  formed  part  of 
it#  revenue,  and  did  not  coinpriHO  tlie  special  local  fundi)  held  in  trust  for  special 
purposes,  such  as  the  Building  and  Jury  FuriSy  which  was  hcld^  by  the  Sheriffs 
of  each  distinct  to.  be  applied  to  the  repairs  of  Court  Houses  and  Gaols  nnd^  to 
the  payment  of  Petit  Jurors  in  the  district,  for  tho  benefit  of  the  inhabitants  of- 
ihe  district.  It  is  impossible  to  suppose  that  the  Imperial  Parliament  couJd 
havii  intended;  by  a  <>enernl  enactment,  fiu'ch  as  is,  contained  in  section  126,  to 
cast  that  fund  in  the  Consolidate  Revonuo  of  the  Province  to  be  applied  to 
totally  different  purposes,  while -it  retained  by  section  120  Iho  spceial  disposi- 
tions of  the  law  u^dar  which  this  fund  was  raised. 

As  a  matter  of  fact,  this  fund  has  boon  kept  separate  from  the  general  reve- 
nue of  the  Pcoviiicn,  since  Confederation,  as'  it  was  before,  and  its  existence  has 
been  c?]?prcssly  recoirni^cd  by  the  Legislature  by  an  Act  passed  in  1818  amend- 
ing chap.  109  of  the  Consolidated  Statutes  of  L.  p.,  and  exempting  rurU  miint-T: 
cipnlities  from  contributing  f6  it,  on  making  ji  declaration  that  they  did  not 
desire  that  the  petit  jurors  of  thg  municipality  bo  paid"  for  their  services  (^41 
Vic,  charp.  16).     The  provisions  of  chapter  109  of  the  Consolidated  Statutes  of 
L.  C.  beiug  still  in  force,  except  as  to  such  portions  as  may  have  been  amended  » 
sinpe   Confederation,   it.  is  in  the  power  of  the  Governor-Generlil  in  Council 
under  section  19,  to  increase  the  contributions  Jr^qpkiredrfrom  the  municipalities 
to  supply  the  deficiencies  in  ihe  Building  and  iJurj.  P'VgtI.     The  effect  of  the 
prescnJt  law,  if  constitutional,  would  ba  1n>  that  case  that,   while  the  districts 
would  be^made  to -support  the  repairs  of  gaols  and  Oourt  houses  and  thepay.v 
nient  of  petit  jurors  as  heretofore,  yet  ,the  Legislature  of  the  Province  cattl|P 
withdraw  from  thiefunj^ created  for  that  purpose  the  indirect  taxes  forming  paH 
-of  it,  to  oppl/^he  sa^me  to  the  general  purposes  and  wants  of  the  Province,  while 
they  can  opl^  ralbea  revenue  bydircct  taxation^  JV  , 

I  canfiot  find  that  this  could  have  been  intended  by  the  framcrs  of  the  Act,   y 
and  b^ngof  opinion  that  tho  tax  oa Jhd  fyling  of  exhibits  iai  an  indirect. tax 
which  tha  Local  Legislature  hid  uo  rii»ht  to  impose,  I  would  have  confirmed  ■ 
the  jud};mcnt  rendered  by  the  Court  below,  but  the  majority  of  the  Court  hold- 
ing a  different  view  of  the  case  the  judgment  will  be  reverseij,.*^  -  ■■ 
r  Bamsat,  J; : — This    appeal  gives  rise  to  sOme  embarrassment,  to  my  mind, 
ifpwever,  to  little  difficulty.  *  .„     .  . 

There  is  a  technical  pCint  to  which  I  may  at  once  refee.  ;     \ 

The  action  is  taken  against  the  Prothonotary  by  way  of  a  proceeding  for  con- 
tempt, and  the  judgment  condemns  the  Prothonotary  to  g&  to  gaol.     This  is 
certainly  irregular.  If  it  be  a  question  of  contempt  the  why  to  bring  it  upbqforq 
this  Court  is  by  writ  of  error.     Our  statutes  gi#e  in  express  terms  this  remedy.  , 
'  However,  without  the  co|)demnat°ion  as  for  a  cont^pt  it  is  an  order  in. a  ease,  .^ 
from  which  there  might  be  leave  to  appeal  grante^j  by  special  applieation.     It} 
has  not  come  up  to  us  in  that  shape.     We  might,  therefore,  pe^haps^ismiss  tlief 
apipeal  without  adjudicating  on  the  importiant  subject  on  which  it  was  evidently 
the  intention  of  the  parties,   including  the  Attorncy-GeDeral  of  the  Frovin«j@  pf . 

:"....■     ■ :    ■  ■    ^-^        ,  :■  ■     *.  ■■'■  .'S'' '   ■ '  .  -C:  '^, 
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Quebec,  to  have  a  decision.    Althouirli  T  »}.i„i, ;»  •        ~ — ^-—' 

Courts,  genorall,  to%bstain  fron  ^  fi'lV-  ^r"^.  ^^""^  ''"  "'"  P"'*  «f 
absolutely  necessary  to  Hcttio  the  dTJcnccfbctln  h"'"^ ^"'«"''"*  *''""  " 
casc%*  where  the  nature  of  the  ouesti.lT     k  ''"  P'"""""'  "*'"  ♦''«»«  "o 

n.ont.    This  oceurt^hen  ^  'Zl  ^f  J^. *»;««"--  ™o«'  pWple  treat- 
,  both  parties  hatkacquip.ed  ?"    '  nrZ  •     '"J"-''"  '"'^"«''  ""'^  '^'^««' 

<^iffieu.t,.  I.  the  Apje  of  -.i^ii:;:  3:1:^:-^^^  *'^  *^^""^-' 

our  statutory  constitulion  is  of  thn  ,,♦«,    *  '°  ««»'<^ment  of  questions  arisinp  on 
^^.a  be  „,.ect,,  o.r  duty  .f  ..^,,  Jl^^^  ^ ^n  tS^I 

:lcvied.nnd  collected  a  duty  oftercoht      '*'""*"^**;  "^here  shall  be  imposed.     • 
.«ny  County  €i^uit  CouTf  M  "   "t  l  °  p"?  "?  "'«-  i-ued  o'ut  of' 
Province;  Cd  a  duty  of  Ln  cenH   .I^"     or  Commissioner's  Court  in  the^    ' 

«aeh  promissory  „otefr.ee.>t'blofnr-   ^""'?'*'  ^'''''  »"^ -l'«>ted  on 
andlyled  befoL  t|.:  ^^^c2^'S'^":^«^^^'*  ^'•"tsoever  prod  ' 

Court,  such  duties  pa3y4ri„  ^tl^-"  '  '  "'  ""  Magistrate'* 
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means  ofstamps,  of  fees  of  offiep  A.Z      a^'  >  """  *''®  co"ection,   W 

proceedings  a,::i';.giZu!;^^'^:t)^"^S/7f  "f^"'"^' 

are  tote  "  dccmed.to  Tbd  povible  tr;.    n         »  '  '^'"'^  ""•*«"■  ^Jus  Act' 

,  -ords  migUt  perhaps  give  ^  fverba  Ih' ""      r^'^"  '^  "^  '>     '^''^  '-' 
of  the  B.  J^.  A.  ^t  ^hatX  oZtl  '    ''  "'"^^  ^»  ^  "»«  *«m>i. 

taent.    -Indirectlv  tLTJ;!      *^"""".^«'P'«  "o  part  of  the  Provincial  G<mt»- 

by  Virtue  or  hiseommission.inVhrr/sU^rLrTr"^  ""^  "H    ' 

officer  administering  the  Governmrnt  of  r      .        d"'*'""'"®'^""^' "••  °"»^^ 

criticise   well-fb1.ndld,  JXZeJ?""^'-  ,  ^"^  «»*''<>«Sh  I  think  tl2* 

-san^ctioning  legislation  1  il  carr  ini^m  T''^!"  J«-  -"tinued  both  i„  . 

^iohhavP>vo,vedon  the  ,  JSn^J^^t^  f  tSL^'-^^r ^''^ 
L9gislature,intended,anddid  in  effect  'sofnrT.-/  m  VV    "''^™'  **'"  ^'•«?l 
to  the  duti^  hithcrti  authori    d  toWZ^  T    T^^'  ^''^''"'  "^"^  «*««on 
in  the   Province  of  Qu4ec.  t  ^^  ^1^  t:S"i:'ft^'^^^"^- 
note  produced  and  filed  in  th*.  S„n„i.-     n     "*  "''^'^Sed  fot  cach^protoissory^/ 

i»».     It.ppe,r8,h,t  b,  the  279,.^!.  9/,?   ?  ««»"=»  of  tho  Pft,.  - 

be  ftM.pny.bl«  weho  Oro.„  "  Vl  r         °    °    '"*'"''*'»"^ '» 
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refused  to  tnko  it  without  tlo,  Rtnnip,  ami  thd^rospondcnt  riTusod  to  piiy  the 
duty,  on  the  ground  that  tliel^iitute  was  beyond  the  powers  of  a  looal  Legihluturc. 
It  is  not  contended  tliat  the  revenues  to  'bo  coU^tcil  in  the   Provinco  of- 
Quebcot  under  the  27  atid  28  Vie.,  cap  5,  do  not  belong  ,to  the  Govornnient  of 
the  Province,  or,  as  I  undcr!<tnnd  it,  that  the  Governnu-nt  of  Quebec  nioy  not 
^  apply  the  procecdsofthea<f  duties  to  its  <;enerul  purposes,  but  that  the  duties  so 
'     fixed  prior  to  ConfodcrnjiJ^h,' cannot  bo  altered  oY,  at  all  events,  cannot  bo  extended. 
i    A  rule  producing  resam^/'o  obviously  inconvenient  naturally  ehalicnges"  soru- 
tmy.     It  is  dtQtcult  to  rci^lzo  tlic  idea  that  the  Lcgiiiliiture  should  have  intended 
''toohar^  the  local /GoveriHnients  with  the  support  of  the   administration  uf 
justice,  a nd^ut  the  mniie  time  to  deprive  them  of  tlicir:powcr  to  extend  the  means 
ihfin  rcc9f!miiS(cd  by  Itw  of  providing  '''^Hfiir''   "^'^^  urgujuent,  however,  is  this: 
„Tt)c  local  GBvcirnnicnt  Tiuvo  only  two  inca'hs'of  raisin*;  money  by  taxation  ;  ono 
is  (not  by  licehfdts^  ivif  1  have  »lroud^'x>b«orved  in  the  ease  of  Suite  &  TJie  Cor- 
poration of  Three^i,yisrs,'' but)  b^  ICjgislation  With  rehtion  to  matters  coming  - 
within  the  class  ofwAp,  8nlodiy»tiyfern,  auctioneer  and  .other  licenses,  in  order 
""  to  tiio  raipin?   a  -i;ei5^nu'e  for  pKtvinciah-loeal  or  inunioip:it, purposes,  and.  by 
"  direct  taxation  withi<^ie  Prrfvin^  "  for  a  like  purpose, "  ■■„ '     ;  jc  -    '  * 
Now,  it'is  said  this  tenccrii^staiup  to  not  a  license,  and  ii)  Is  not  direct  taxs- 


£) 


tion.  ^t  is  nott  pretended  Cl^t '  it  is  a*  license,  and,  even  if  it/ were  admftted 
thd^  it  vas  not  direct,  taxation',  I  do  not  thinlc  th^  judgment  sustainable 
.  IJHero  is.bowever,  a  oaso  of  Angers  and.The  Queen  Insurjinpc  Co.,  which,,  it  is 
contended,  implies  that  i  duty  being  cubjoettacollc<ition  by  meansof  a  stamp,- 
m^k^s  it  necessarily  indirect  taxation.  It  has  been  said  Chii(?  to  reverse  the  jiulg- 
ment  of  the  Court  below  waV  to  overrule  the  ruling  of  the  Privy  -(^^Quneil  in 
Angers,  and  THe  Queen  InsuraAco  Co.  ,  I  am  not  prejpiarcd  to  carry  the  autho 
ity  of  precedent  so  far  as  to  say  that  I  sbould  be  governed  ByW  8iwj;h  dceisitin  - 
of  n  higher  Court,  which  appeared  to  me  to  be  clearly  against  principle,  even  if 

""that  Court  drew  its  inspirations  frimi  the  .same  sources  thfit  we  do.  Still  less 
■should  I  be- bound  by  a  single  rtrrpi  of  th6..  J^N^'y^  Council,  which  clearly 
misinterpreted  our  law.  This  docs  not  seem  to  ()«:ti-itetolutionary  or  tui'biilent 
mode  of  performing  one's  dyty/  Tg  this  I  may^flfrf^tlulft.  so  soon  as  the  Privy  " 
Obuneil  lays  down  .as  a  proposition  of  law,  thj^  isi>Ct6  boini;  clearly  before  them, 
thojk  the  local  Goverpments  hifvo  no  povyer  to  tSK'Jwherwise  than  by  licences  and 
direct  taxation,  and  that, direct  taxation  means  certain  taxes,  and  no  more,  then 
I  shall  accept  the  decision  as  conclusive,  and  confdTm  luy  jUiigmendHMt, 
although  I  know  ttiaii  its  effect jnust  be  to  break  up  Confederation.  But^  am 
not  going  to*^  discuss  anew /Or*qvestiAtt  what  was  there  dcci^led,  .butcrrtie.iDjt  to 
cxam^po  what  really  was'decided,  anjl  not  what,  in  the  gross,  may  seem  tJliave 
bpeii  said.  It  appears  to  me -/hat  the  rejmrt  examined  does  nt)t  support  the 
view  tak(?n  by  the  learned  Cbicf  J*usticef  but  only  tha^^the  duty  sought  to  Be 
ca|1Ieeted  in  that  •case,  by  a  so-ealled  lii^nse,  fljas  in  teaiity, an  ordinary  Stamp' 

:    Act,  and  indirect  taxat*u)n.  *  /'         r 

»  ,^  Theif  Lordi-bipslsay: — "  The  sin<;l<<i  point  to  be  deeidi^d  upon,  is  whether(>. 
Staiiip^4ct — an  Act  ipposing  a'stamp  on  policies,  renewals  and  receipts;  with 
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provisions  for  avoiding  tho  polioj,  renewal  or  toccipt,  in  aWt  wliiTlTl; 
«tamp  ,s  not  »ffi«d,-i8  or  la  not  dire'ct  taxation."     Jt  is  true  ZvZy  aZ 
ward,  .„  referring  to.tho  E.,Iis...a„d  Aureri^i^n  ^Jl^^TZ^^lX 

ir:,^trj'    ^'^""  '."'^"""^"'^  troat-ta™p.oithor  a,  indill. 
«tion  or  as  not  being  direct  taxation."  Tjiat  i.,  these  eases  dceide  that  the  onr.  i 
cular  Stamp  Aet  referred  to^n  eaeh  ease  wa«  indircetMxation.  elL  ihl     eXo^ 
rf.c  a.  pr«,,e^ „«  u        ,„  of  A„g«r8und  'Wie  Queen  Insuran  e  would  b/n^  ^ 
.;^<um  If  .t  dccideci^iat  it  is  contended  it  did.     No  one  ean  seriouslyelS' 
«.  an  abstract  question   I  should  tbimr^that  die  fort,  of  coll^etionThTev     fee 

'  Ir^l  T         ""T  "''  '"'^•'  "'''*"™  "''  '^'  '»?"«'•     If  rtie  0  was  a  pol 
thLf  "u""'  the  law.aaid  that  eaeh  eleetor.should  take  a  reeoipt 

therefor  .„  paper,  beaMng  a  penny  sU.np,  it  would  hardJ^  be  said  tl^  hb 
Fnny  «.mp  Wa«  a  diflFerent  kind  of  taxation  from  the  poIl-tL.  So  fa  ^t 
reeoIlee«o„s  carry  me,  .here  is  not  the  unanin^ity  of  opinion  att^k^  t^  t  .^ 
|conom„ts  „to  th     definitions  of  direct  and.indirect'taxation.^ts^c^  s    o 

.nie  they  „ro  generally,  dealt  with  as  relative-  rather  than    as  positive       rms 

thaf  J".""'^  ':"'""  "°"""'''  "''""^-  «--''  '»»«  »>-*  known  r«r^' 
xniM  a  ««*y  en  impom  is  regarded  as  .indirect  f^xatbn,  beeauso  the  oonsumsr 

-     Itis  very  trUc  that  the  term   direct  taxation  hoing  used  in  a  statute  ill      ' 
>  r::Sr^l;:r  r"""  ^o.ion,f..ourtsb;  their  d^eis^S  ^vj  ;£  ; 

^  IB  deaH,^U.tJris  term,  the  operation  is,one  of  considerable  di  aiid 

ZZ^'T^.^^trT'''"'^^^^^^^  oureommission  in'id'r  ^    "" 

ActkuttM^isaW^Iynowarpntin^ 

nother     As   tg    .Manses  it  is  different;    the  /om  there    ijmater.a      j 
th^fo^  appears  to- «e  to  b.  indubitable  that  wo  have  adthority  to'saytha 
direct  taxation   ,„  the  Aet  n^ans  a  poll  or  a  pr^rty  and  income  IZ^nl  " 
more,  but  we  have  no  authority  to  say  Jiow  it  sBall  be  levied. «  While  cencrall* 
^ming  U*.tiU.,  c^fe^enee  to  writer  on  poUtie.1  econo!^'  uSS^    '  "  , 
dictionaries,  and  cy«opce4ia.  for  such  enlightenment  as  they  ml;  fur^Uh    ^    '' 
aeems  to  me  that  theri  «.  other  guides  ta  interpretationa  quite,  as  Lfe     As  *„    A 
cxa,,ple,  I  „„y,-q„«te  W  a  still  mo,e  recent  decision  of  thir  Lqrdiv.ps  th>     -  '■ 
lollowing  seutenpe:-"  It  becomes  ob^ous  as  soon  as  an  attem  Jis  mJ^Z^Z  "-"^ 
strue  the  general  t^i„  which  the  classes  of  subjects  i„  sins  91-^'      "" 
^r^c«,ribed,  tkut  both  seetion.  and  tb.  olber  parts  of  M^  aL^' L'^  -  ^  "[ 
_atto  aseert^m  whether  language  of  .general  nature  SUtb/heciSfK  ^ 
Hnphoation  or  reasowble  intendment  be  modified  and  limited^'    fThrC^^'v^^' 
Insurance  Csropanjf^and  Parsons,  6  Legal  Nflws,  p.  28  )      ^T^^>  ^     ^™™?.   V,' 
r  d«  ttot  tliiflk  itliecessarjr  to  pir™  the  criticism  lur^Jbri  ibj^poi^".^*-^ 

*:':,  -^  ■■^-■" .'^' .\_  _        ' 
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tho  power  of  tlio  looul  Lc-iislnturo  to  onaot  tho  43  k  44  Vio.  oppoars  to  lue  to 
bo  btiyond  question*  even  if  we  were  to  hold  tliot  the  tux  under  oonwdcrai ion 
WU8  indirect  taxation.  Wo  lAvc,  tlicfcforo,  Imppily,  nothing  to  limit  or  to 
modify.  Subsection^M  and  IG  giv^  tluj  right  to  tlio  LegiHluturo  of  the  Pruvinoo 

.  to  pass  tho  law  in'fjucwtion.  ■_    • 

In  proceeding  to  »xphun  tliis  proposition  it  is  proper  to  make  two  prcliniinary 
rcmarits:  First,  that  tlie  power  of  the  loeal  Governments  to  tux  is  nowhere  con- 
fined to  licenses  aiid  to  dlieiift  taxation,  us  has  beoi*  assumed.  They  arc  sppeially 
ponnitted  to  impose  these  tutbs ;  that  is  all ;  but  this  differs  essentially  from  a 
protiililtion  toiniposo  any  other  taxes.  Socondly,  the  subsections  of  ^section  92 
must  be  rcj|m|tlt  tho  general  heading  to  avoid  misooficeptton.  Thus  read,  sub- 

,  BCCtiop'.U  enables  the  locsd  Goverrtijients  to  make  laws  iu  relation  to  "tin 
0dijnni^iJ^9B|tof  justice  in  the  Province,  Including  tho  oonstitution,  mainlenaiim^ 
'•OTl^^^P'"  of  the  Prftvincial  Courts,  both  of  civil^and  criminal  jurisdio- 
t^^S^^CT'  not  tlic  law  impugned  a  law  for  the  maintenance  of  justice  in  the 
ProfGEr'^nay,  i^oro,  u  law  modelled  on  the  law  existing  at  Confederation  for  its 
maintenanflfti   M^e  fiavo  htld  in  Suite  &Thrco  Rivers  (p^L.N.  330)  that  munioi> 

'  pal  powerMcro  fo  be  delimited  by  what  then  oxisteJ.    JLa  it  not  a  similar  prin^^lo 


we  now  iii|oltc  ?  Again,  I  would  ask  is  this  tax  tbr_ibgperformnnce  ofa  duty  byoia 
local  functioiiary  not  a  matter  of  a  merely  local  nature  in  this  Province  ?  Does 
it  conflict  with  any  Dominion  power?  Una  it  be  contended  for  an  instant  that 
tlie  power  to  raise  money  1»y  any  mode  or  system  of  taxation  can  be  held  to 
signify  that  the  Dominion  Parliament  could  raise  money  on  the  duties  to  be 
pcrfofmed  by  local  officers?  I  have  said  that  it  has  been' assumed  that  the  local 
Lc"i^ature  had  only 'power  to  impose  ta^cs  by  way  of  direct  taxation  and  by 
license.  I  mean  usjumed  in  discussion,  for  the  practice,  as  is  frequently  the  case, 
is  more  logical  th^n  the  didactic  Utterances  regarding  it.  As  an  example,  a 
turnpike  on  a  local  road  is  a  tax  precisely  of  the  same  kind  as  this.  It  is  an 
exaction  for  a  service  rendered.  So,  when  the  Goifern4iicnt  exactcdipassugo 
money  on  the  North  Shore  Riilroad  it  was  a  tax  of  a  111^6  kind,  and,  I  may  add,  • 
moreover,  it  was  le'!fi»d  by  a  stamp.  '* 

1  am  to  reverse. 

"Gaoss,  J. :— The  appeal  in  "this  case  is»  taken  from  a  judgment  declarfng 
absolute  a  rule  taken  against  the  Prothonotaries  of  the  Superior  "©tjUrt  at  Mon- 
treal, requiring  them  at  tlw  instance  of  Reed,  the  plaintiffin  this  ^ause,  to  put  on  . 
"Ifyle  as  an  Exhibit,  a  promissory  note  tendered  to  them  for  that  purpose  by  the 
plaintiff,  without  the  revenue  sKimp  of  the  value  of  ten  conte  being  tlicret«> 
affixed,  as  required  by  the  Provincial  Statute  i^  and  44  Vic,  cap.  9. 
,  The  Attorney-General  intervened  to  maintain  theijght  of  the  Prothonotaries 
to  exact  the  afixing  of  the  stamp,  as  a  condition  precedent  to  the  fyling  of  the 
promissory  note  ;  which  right  was  denied  by  Heed.  ^  . 

This  brought  into  question  the  authority  of  the  Provincial  liCgislatwe  to 
impose  tbis  tax.  . 

The  questions  that  arise  under  thfe  B.  N.  A.  Act  of  I867,;ii$jwial  Statute,  < 
30  Vic,  cap.  3,  ar«  numerous  and  embarrassing  as  Well  as  of,freqnenj).«!CCur- 
rence.  ■..-«•--  .-•„■:;.■"">■■■">-■     ;-."'■        :^<-   "  ^,  " 
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particular  powfw.  ^     "  7"a»«t.  to  determine  the  c«te„t  of  th*  ' 

B0l4,s  of  gon^crul  policy  nrosumori  i„»  T      '"^°'"'*"^  oharactor,  eiP^oing    ■ 
d«tyoftI«S>fcotow  oL'      o„lC^^^^  «'"---.  I  ^»'-^  HU  th' 

Low  Tar  a  nnjlution  of  the  diffiouirl  „  '^'''"P;'"^"' ""'»»'i"itt«^.  t"  en,,„ire 
Statute  i^seinlnppIjinK  tot  .in  t!sk  hLZr  T  t  ;''''*'*  ^'"'  *""""  «'  »'- 
provi«ion«  Jt-LJy  bear  In  U    l?r;r""f  *'''''""^  • 

^he„praetie|bio.such  a.ZU-r„::;   'I;t^'"?'''!^  ^'  "^"P'-*^'     ' 
o^ou  Of   h...  .0  .  .  .eure  .::!;  t^^  ^^ 

authority  lb/ particular  purrmscs  rJ,.;!i  "'^  Canada,  ramed  bjr  logMah've " 

iiooed  the  Lildb.  unj  Jury  Puod^T^  O     t'^  '"*'''  '""J' ^»  «<"»-   ' 
which,  unf  tho'^.^thority  of  lo   3*>  cat^  q    r^^^^  ""  "  "^^^''^^^'io"  to 
Lower  CoLa,  the  Oovernlr  Wara^.tH  eS'  bv  f  ««"*''-^«'d  Stutule,  of 

to  be  fromkue  to  ti,uo  n.ado  l^ZuT         ^  ""^  order  or  orders  in  Council, 

should  see  L  „„\„^  ;r:Ldi  Zr^TX  0  "T"  "°'  *^*  ^'"'"'^  ^  '- 
Lower  CanLa.  "°  ^  ^*  ^'"'  ^""'^'^  »»  "^  of  the  dislricte  in 

By  Statutb  0/  the  ProvJnoo  of  Canada  27  nn,!  9a  V    •        . 
the  tariff,  raaL,  or  to  bo  „.,do  unZfh„  J       ;         f "  ""P'  ^'  '''«  ''^*«''  '««'«r 

ByBub.scollon]4ofHCctioV92oftheBrit;8h  NT  ..u  A        •      /  '  - 

^«oun,er«tod  I  a„.o,j.  the  dlusiv^X^^  j.  f  t  ''f  f^o^lS^r  there 

aduiinjstratiot  of  justice  in    he  L^.^^  "        r    """"''*^  Legislatures,  tjM, 
tenant  andLaoiiuioro^^:,^^  the  constitution,  ™X  •• 

di^on   i    i  proeodure  irSi:;::  ^  i;^;^^-^  «--'  ^-^- 

Xower  Canada,  or  Canada,  ^Tortl  ^^  «    f  t'Tr  *^^^^?^"'  ^^"^^       ' 
^.ereisable  by   the  rc^eitij ^,^^^ iT^  '"t  F«i^,  Vc«^  1,  ^,   /^^ 

.Provinces,  with  thftadL^orSI^^*!^?^^^  ^o^^i"*^  of  m»«»    ,' 
B*bc«ti..C«uocite'^^^f'!;:r5^        '^♦^^  and  V^ot  ^f  the  m^y. 

number;  Of  n^l^^S^^^S^^  """^'^^^^^^^  v. 

|«diVidually,.«fiall,,a^m^'tSZ^-^^^^  '  ' 


■Mr-i 


,    "  .■    ■        -fW        -    ••      .     .^      s..  I.  '■      '     I     '.,■■1      .      .      <'     i,    -         •■  *""  '     .  '  ' '■' 
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▼entcd  In/niid  (hiill  6r  yiiiy  bo  oxoroiwjd  by,  tho  Licutonunt-Govornor  of  Ontario 
and  Quebec  rcwWiOtivcly,  with  tho  udvico,  or  with  tho  udvico  and  consent  of,  or  in 
corf3u"0tion  with,  tho  reHpcctivo  Kicoutivo  OuunciU  or  uny  nioniberB  thereof,  or  by 
tho  Lieulcnilnt-Govcrnor  individuuily,  an  tho  case  require*,  Buhjcot,  ncverlh<^le«., 
toboabolinhcdof  oilorod  by  tho  rc»pcctivo  LeKi8laturc«.of  Ontario  and  Quebec."' 
By  Bcotion  129,  nil  hiw  Courts  of  civil  and  criminal  juri8diction^  lc«id  coin- 
mis-HionH,  powejs  ond  outhqaitics,  and  all  officcra,  judicial,  adminiHtr«li»o  and 
ministerial,  aroyontinucd  na  if  tho  Union  had  not  been  made,  subject,  novcrthc 
loss,  to  bo  repealed,  abolisjlied  or  altered  by  tho  Parliament  of  Caituda,  or  by  tho 
Lcjiisluturo  of  tho  respective  Province  occordins  to  tho  outhority  of  tho 
Parliament,  or  of  that  Legislature  under  tlio  said  Act. 

From  tho  foregoin}»  I  conclude  that  tho  regulation,  modiRcation,  incrcaso  or 
diminution  oPjthb  tariff  of  taxes  on  legal  proceedings,  asii  oontijbii^ion  tft  the 
Building  and  Jury  B^und,  was  vested  in  tho  Governors  of  CanadjT  in  Council ; 
and  by  the  ot»oration  of  tho  British  America  Act,  the  power  passed  to  and 
became Vostcd  in  tho  Lieutenant-Go vornor  of  Quebec  in  Coundil,  who,  up  to  tlio 
time  of  tho  passing  of  tho  Quebec  Statute  43  and  44<Vic^ap.  9,  could  have 
lawfully  imposed  tlio  tax  now  brought  in  quc8tion.^_^ ^     ,_^ ^— ^ — • — 

That  under  the  authority  of  scetian  65  of  tho  British  America  Act,  the 
Logii-laturo  of  Quebec  had  power  to  im peso  and  d.id  inipOM  legally,  the  tax  iir 

question.  \_  .  i    .  " 

By  section  126,  such  portions  of  tho  duties  and  revenues  over  yiuch,  tho  respcc- 

tiTO  Legislatures  of  Canada,  Nova  Scotia  and  New  Brunswick,  had  before  the 
'Union  iwwcr  of  appropriation,  as  are  by  the  said  Act  reserved  to  the  respcotivo 
Governments  or  Legislatures  of  the  Provinces,  and  all  duties  and  revenues  raised  by 
them,  in  accordance  with  the  special  powers  conferred  upon  them  by  said  Act,  in 
each  Piovince  are  to  form  one  Conseiidated  Revooue  Fund,  to  be  apprppriatod 
for  the  public  service  of  the  Province.  .  3L»      . 

There  h  no  other  than  thja  Consolidated  Revenue  Fund  out,  olyhioh  the 
Cburts  can  U  roaintnined,  or  appropriations  made  for  building  and  niHnbaining 
Court  Ilbus«8  and  Gaols.  And  I  can  see  no  valid  reason  whjt  the  ta*  in  ques- 
tion should  not  be  levied  and  pass  into  this  fund,  out  of  which  appropriations 
must  be  made,  to  sustain  the  object  for  which  the  tax  was  originally  imposed. 

It  is  to  be  presumed  that  it  will  be  applied  and  opprqpriated  hy  tho  Legisla- 
ture in  the  manner  and  f6r  tho  purposes  of  the  Building  "ind  Juy  Futid 
whereof  it  formed  a  part,  w,»8  afcsigocd  to  j)a  apf)Hjd  ;  but  OTcr  thj»t  <^e  Court 
can  havts  naoontrol.-it^^Jls  |o  b«}dotermin^  by  the  legislature  as  a  Aatter  of 
public  policy  withJn  thcir.Jurjsdiotion.  jThO  quesfton  t^c  decided  by  us  is 
simply  whether  Uiepo#?V^raaiu»  with  tlw/'JUgislaturo  H  the  Provmw  to 
lawfully  levy  the  tax  in  qjuttStion.     ,    . 

I  think  it  doea  so  remaiir.  :;■-#  j^"  s  ^ 


TW  written  judgmetuHn  apE?*y» 


$;y 


-'  The  Cour«iif  Oiir  l^  the  ^«e<W  **<»>  here,  having  hoard  tho  appellant 
'  par  reprite  dHrut^nct/kxA  rc8p<ihia«i»H  by^tWi^  oounacl  respective'y,  eicamincd 
Lowell  tiie  \4ml  °a&«f  ptowidiiigs  bad  to  thei  Obiiti'lKJiow,  u  the  nsMm  oi 

-  ■."■»„  ^  ,,  '■  »  "' 


;ounT  OP  QUKBN's  BB.^oft,  wei.* 


>'^^(.' 


m 


oppotti  ryleif^^^o  appellant  p«».  repn,e  cTinilance  and^in.wflM  thereto, 
and  niuduro  ddiboratioii  on  the  whole  boin«  l«g|tt^  ■   ,./ 

"  Considaring  that  tho  parties  to  this  Appea|1m'no«mbinltt«t  to  tfilk  Co^ 
«WJy  queation  as  to  the  form  of  the  proceedings  tuk«)B»  to  Wit,  a  rule  for  oon- 
tempt  nguinst  th«  Protl,onot<,ry  of  the  Superior  Court,  aittibg  at  Montr«ul  aod 
have  vcrbiiny,  at  the  arRumont,  ogreod  to  /broRo  any  iiuehiuwtion  ; 

"Considoring  that  tho  Attbrncy-Goneral  for  the  Provial  of  Qu'ebeo  hod  an 
.      interest  to  intorvonc  to  maintain  the  Validity  of  the  leginlatJQn  impugned,  itn. 
•  Kpeotivo  of  the  form  of  proceeding;  '  »  r  o     -* 

^  "  Con8idcrinff  tjiut  tho  toz  sought  to  bo  collootod,  to  wit,  the  amount  of  tott» 
fli^ntH,  ij^ff^Bidt-ralion  of  a  acrviocto  be  rendered  by  an  offloor  of  the  Govern - 
.  n^<^ht  of  theProvince  of  Quebo^i  and  for  a  merely  local  obj«)t  in-tho  province, 
t«j  wity  for  the  mi^intonanco  of  the  administration  of  justice  in^tho  said  Province  ' 
"qpnsidorlng  that  the  said  to»  Was  og  a  nature  simiUr  to  those  oolloofed 
prior  to  Coiifo.lcration  for  tlie  purpose  of  maintaining  tho  administration  of  ju* 
tie©,  and  that  the  said  tuxes.have  always  boon  treated  as  being  local  assets  ■ 

^'^Gonwdoring  that  there  is  error  to  tho  judgment  fendertd  in  this  cause,  to" 

^wit,  in  th«S  judgment  of  tho  loath  day  of  March,  one  tho>(sand  eight  hundred 
and' eighty-two  ;-7-  /  ,    .         ' 

/*"  "Doth  reverse  tjw,  same,  and  proceeding  to  render  tho^udgment  which" 
ought  to  have   boon  rendered,  doth  maintain  ^tho  rn^Td  intervention,  quash  and 
set  aside  the  rule  issued  in  this  cause  f  and,  fiirth^r,  doth  qondewn  th"^  said 
respondent  to  pay  tfio  costs  of  this  appeal.         /y'     '   -         \    .     .■ 
"  "  The  llonofablo  Sir  Antoiae  Aim6  Dorion,  Chief, Justice,  diAsentlng! 
V    "And  on  motion  of  tho  Hon.  A.  Laoosto,  Q.C.,"*  Attorney  for  the— .^^JUftt 
,tho  Court  doth  grant  him  distraction  of  coats,"     .    ."    \  " '■wT'       '' 

.^  >       '       Judgmeiit  reverse 

Zrfflcojte,  G/o6en»%  tfc /Jt»ai7i>n,  for  the  appellant, 
Madarendf  Uiet,  for  the  respondent. 
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.^     The  following  order'  Was  made  in  Chambers,  Deo.  23^  1882,  by  Cross,  J., 
aHowing  appeal  to  tho  Supreme  Court : 

"  Seeing  that  the  matter  in  controversy  in  this  case  involves  the  question  of 
tlie  validRy  of  an  Act  af  thp  Legislature  of  th^  Province  of  Quebec,  43  ond  44 
Vic.,  chap.  9,  ond,  moreover,  tUat  it  relates  to  certain  fee?  of  office,  duties, 
revenue  and  sums  of  money  payable  to  Her  Majesty,  and  that  tho  said^^iter 
Heed  hath  given  the  security  required  by  tho  Supreme  and  Exchequer  CoUfts' 
Act,  38  Vic,  chap.  11,  of  the  Statutes  of  Canada,  to  appeal  to  the  Supremo 
,  Court  of  Canada,  tho  appeal  to  the  said  Sapremo  Court  is  beioby  allowod." 
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GUUIir  Q|  41UK;£N'»  UEiScn.  1882. 
HOirrRRAI.;  39tn  NbVRURRR,  lAai' 


Coram  Monk,  J.,  llAMMAy,  J.,  Tmhiir,  J.,  Gnnwi,  J.,  Babt,  J. 

/        ■*  •  ■■   ■       m,  ^- 


Ko'  133. 


HYACINTHS  OIIARLEBOIS  it  Ab, 


•ti. 


(D^tndanli  in  tht 'Court  Mtw), 

'*        Appsllmti  ; 


'    AND 

.     DAM9/OBNBVIEVB  ALUS  JANE  OnARLEBOIS  IT  m 

( l'laintiff$  in  tkt  Court  Mov), 

•  •  /  RMrONDIIITI. 

Hild;4-I.' That  lbef««t  that    minor  wm   rapraxnlcd  Alan  Inventory  and  p^Woj^o  onlj  by  h«ir 

>lntor  (her  fAthor)  who  had  aconflltttliig  liitereat,  la  nut  •  ground  for  MtUgg aalde  the  . 

pnrUige  at  the  Inataiieoiiot  a  third  party,  wh«f  ths  minor,  w.bo  hafainoo  b«oomeut  •!•, 

^4|j^  mAkait  n^coin'plnint  in  reapcctthareof.  ^  ,    ^    v 

'    3.  \(riu>ru  All  action  loa«^  aaidti^aiUnventorTand  pjtrM^oia  brourbtbyaroembvror  tli« 

fAmlly  who  formally  cunavnted  thrrato,  the  burden  of  proof  in  on  tlia  plaintiff  to  show 

.  tliathlBorlioreonM>iitwa''lmprap<>rlyolMaln«d;andparol  teatlniony  laadinlaiilblaon  the 

part  of  Iho  d>'f«nilAiit  to  repol.tha'Terbal  pronf  of  fraud  Adiluveil  by  tlin  plaliitiff< 


3.  Puraona  of  Iho  age  of  jnajorlty 
o(  Irilon  only  (0.  C.'l012.) 

4.  Thatlil  thia  ra^e^no  friiud 
(fucert,  aa  to  tiioro  being  any  niiiia 

liii;o'jii  to  that  of 'olvjl  dew 

The  action  was  to  set  nsido  ott 


Tito  respondent  (plaintiff  in  the 


entitled  to  relief  frunr  their  ooutraola  for  oa^ae 


ce  in  a  poaltlon,  aa  to  their  elvil  rtghta,  ana- 


iry  and  partnge  on  Iho  ground  of  frnad. 
bolon)  ullogud  th.it,  by  deed  czroalcd 
at  Montrciil, bibroro  Labudic  and  Colloiii^ue,  notaries,  on  the  8th  oFMuy,  1865,  ono 
Arsdno  Ciiurlobois,  merchant,  ol'  thb  City  of  Montreal,  brotlioi^f  tiio  pluintiff, 
Ind  of  the  defendants  ilyacinUio  Charlobpio,  I>!on  Cliurlubois  and  Emiliir 
Chnr1ebni!>,  ngrcod  with  the  said  defendant,  Ilyaointho  Charldjoin,  to  Turin  a 
|)artnerBhip,  by  wliicli  it  wan  agreed  by  fmidHccd  tliat  the  share  of  the  parties  in 
tho  said  partnor!<hip  fhould^bc  two-thirds  to  A.  Charleboin,  and  one-third  to  JI. 
Charlebois  ;  and  it  was  therein  dechircd  tiiat  tli^oapitit|^t' Iho  said  partnership 
should  consist  in  the  sum  of  £3,'i33  9s.  8d.,  orwhich  X3,233  9s.  8d.  was  tlio 
proportion  furnished  by  the  said  A.  Charlebois  in  stock  in  trade  an9  good 
iiccount<<,  as  cstabli.shcd  bjk  tlio  inventory  made  by  the  parties,  and  £100  to  bo 
furni.shed  by  tho  said  II.  Charlebois  in  canh.  That  it  was  further  agVeed  that 
the  said  A.  Charlebois  could  withdraif  at  any  time  his  capital  before  tho  cj^ir- 
ation  of  the  partnership,  as  well  as  his  sharcB  of  the  profits.  That  II.  Charlebois 
could  not  withdraw  tho  same  before  tlie^expi ration  of  the  term  of  partnership, 
and,  further,  that  an  iaTCtitory  stiould^c  niadc  on  the  first  day  of  May  of  each  . 
year,  to  establish  tho  condition  of  tbo  {>artBenihip.  That  at  the  date  of  dissolu' 
tion  bf  the  partnership  the  ^holo  oiT  the  assets  should  rcmaiD  tho  jgTODilrty 
-  of  the  said  A.^  Charlebois,*  by  accounting  to  the  said  H.  CharleoEns  in 
oash'for  the  share  which  would  accrue  ^to  him.  That  the  partnership  con- 
tinued, acoordiiig  to  the    terms  and  conditions  above    mcDtionod,  for    more 


-  ■    -     ■  •  '  i  ', 

"I  •■I'll'    II  ^^  '  •«"•. 


^ 


•«*ir. 


died,  wu  ,o^^  h„lng  .....d»  ...y  .CH.a,n«,t«ry  disposition  of  bi,  proper, 
M  h.«  only  hvl,.«,h..irH,  hi.  Ikh.r.and  q]o.h«^tll  wW    tU"      ^ 
•Dd  Sophio  P«rri.^,  hiH  ,«th«r--und  hi.  brothdrt  and  mIsUth. 
tho  o««o.     That  .t  tho  dftto  «f  hi.  do«th  the  H«id  A.  Charlobo 
tw..  HiHtcm  who  had  luudo  roliKiou.  profcMion  appr..ved  by  tho  u. 
and  rcco;....,od  bjr  l.w,  to  wif.  tho  Co„«««ation  of  tho  Si.tor.  on 
Uio  Hey   Smtcr  Mario  G.  Charlcb..iH,  oallod  •i.ior  Ht.  Itomuia,  tn* 

tT     rZ    ;        '.'■'f "'"'  '""^•'  "*"•"  *^'-  A-'^-     Tbat  tho  Haid  In 
^Hj  .n  ofa  1  th.,,r  HKht.  i„  tho  ostuto  of  tho  lato  A.  CharloboiH.  the      br^W 
•toll  Charlobo,.,  by  dood  of  tr«„«for  e.ooutod  beloro  L.badio  Notary    wS 

:  / -^  '^^""J''';-.brothor.  and  nintor-.  That,  .noreover.  according  .0  aw     1^ 

nuns  could  not  cla.u.  „«y  nharu  in  .ho  opiate.  bcinK.  by  their  rdigi^uH  yioJ^  c  v    y 
dead  and  .n,ap .b o  of  inhcitin.      That  tho  valuo  «f  the c.tut^  „f  „„  1  j  7 

otf.O,0.)0.     ll,:,t  «tthodeooaHoofthe*,id  A.   CharleboiM  tho  defendant  Irad 
njHs  poH.«.„o„,  and  .hero  ru«.ai^d  in  .po.o.ion,  „|,  books  of  acoo  n       i^.^ 

of  .h«  csta^,  tho  hers  bo.n.  par.ie^l  .horo.o,  tho  lato  A;  C1.urlot.oi,  ao.i  J  a 
utor  duly  app.„.od   to  Kn.ilio  Ch.rleboi.H,  hi**  daughter,  the.,u„.inor  u^dl 
t.k ...^  to  ob.a.n  thp  n.ufioation  of  t.^  ..i J  n.inor.  when  .ho  \auZ,  Zll^  ' 
and  declared     hat,  ho;>.Wo  a  tr^e'and  f.i.hful   invcntc^y  of  all  .ho  n.ovS 

dutn  of  tho  dcCoaHo.-ol  .hl^Haid   A..  Charleboi..  after  ...akinj,  oaU,    that  Vo  hxj' 
ca..cealcd  or  appr..pri,..„i  no.hin,.     That  by  tho  said  deed   The luj        Cil.  i 
bo.s  produced  an  aoeouut  of  tlu,  con„„croial  humoS.  of  tho  aaid  p^rfner^hlp^ 
wlueh  u  nppcaroa  that  the  a.sotH  ofthi.s  partnership  consisted  first,  in  .sto'i;  i; 
t.  .  0  .,n„.d  u.  .hostoroof  tl.0  .aid   firn,  valued  by  bin.  at  89.002.L'2;  in  con      - 

'di?!    m'',r    ^•^*^'*^-'";-««'  in  p.on.isso.y  notes,  «ii,,,79.f,0 ;  in  bad 
debt.,  «l,5O^..0O;  „,.kn.«  .^  .«.«1  o^,.«|h  827,931,   and  li..bili.ieH  »2410  60     ' 
eav.n.  a  balance  of  «25.G2U  1,  oi'  whl  the  «iid  11.  Charlehois  a^rl^l^J 
ball,  a8  be„.K  h.s  share,  leavinf?  thoother  half,  to  «Pi.,  $12,7(50  55   to  bo  diyid?^ 
a.»on,s.  the  l.irs  of  tho  *.id  ^Tt^harlobois.    ^Tl.  jW«n Jant  .1^  ^^^ 
ho  sa.d  .nvontory  certain  i."".orc.abloproperty-ti;.  Wetablo  valuo  of  which" 
ho  declared  .0  bo  «G.0()O-ana  enumerated  the  Uauk  and  other  s  Ju      1 
the  heir«  S7CH,  ^  tho  bad  deb^   making  .  t„ta^  of '„S«      t^'^':? 
irbich  one-hall  wW  *1  otic*  .0  the  father  a«d  mother,  and  the- 6fhor  half  tl 
tho  hern,  tho  doLdant  pretending  to  give  to  hU  brother "«^.rLr'lo 
port.on«  of  .he  iwVnuns.     That  by  thi,  doca  tho'defend^t    abaUned  t 

r„;  nll^     \       -i  Jooa^of  .r,veMory  and  partition  is  incomplete  false,  fraud- 
ulcnt,  null  and  void. , and  s^uld  >«»  ieid.    Tl«l  the   defodan     took 
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COURT  OP  QUEEN'S  BENCH,  1882. 


et  Tlr. 


OhMleboiiet  •!.  advantflRO  of  the  ignorance  of  his  eo-hoirs  of  business  gonorully,  and  more  partWiu- 
CUrteboto     larlyofthe  condition  of  the  said  partnership,  and  abused  the  cbnfidcnc^hioh 
they  reposed  in  him,  with  rospcet  to  the  inf6rmation  ho  was  bound  toj("o  •'""« 
on  this  subject,  and  induced  tlicih  by  bis  false,  representations  to  «ttbscribo  to 
the  said  deed,  and  to  accept  the  valuation  which  ho  made  of  dft  said  estate. 
That  the"  defendant  has  fraudulently  claimed  one-half  of  tho^ofits  and  assets^ 
oT   tho  said  partnership,   whilst,'  aceordin}»  to  the  terms  Mteof,  ho  was  only 
entitled  to  one-third.     That  the  said  defendant  made  i/falHO  ani/fraudulent 
..  inventory,  and  concealed  a  considerable  portion  of  thc^Iuo  of  the  assets  of  th 
estate— that  he  took  no  account  of  tlie  capital  furni^Iwa"V/J'>s  deceased  partrter, 
which,  according  to  tho  terms  of  the  deed  of  Mjttner^liip,  was  £3,233  9/1.  8d., 
-    equal  to  $12,933.83,  with   interest  on  the  mto  during  the  existciWof  said 
partnership.     That,  moreover,  none  of  th^ormalities  prcsoribcdXy   law  for 
tho  validity  of  the  inventory  wgre  obscj)^.     That  no  dosoriptjc^n  of  the  im- 
moveable property  and  tlio*valuation  ^fereof  was  made  by  swowl  experts.     That 
the  stock  in  trade  waTTiet,  in vcntM»ftod  nor  valued  truly  or  correctly,  neither 
with  respect  to  quantity  or  vajjjfe.     That  the  amount^as  mUch  above  that 
reported  by  him,  an  ap'^earod^ the  books  of  accounUind  inventories  made  by 
the  said  partnership  durimjf^  existence,  and  the  correctness  of  which  the  heirs 
wore  not  able  to  verify,  a^est  the  declaration  bv^ni  made.     That  the  amount 
of  money  in  good  de^was  not  correctly  stM^d,  it  being  much  beyond  that 
nicntioncd  in  the  iliVcntory— that- the  bad  debts  were  fraudulently  exa|J;erated, 
and  that  the  decant  induced  his  co-heirs,  by  false  representations,  to  accept 
such  valuatioiis  a«  he  thought  proper  in  his  interest  to  make.     IJhat,  moreover, 
to  induce  bis  said  coheirs,  and  more  particularly  the  plaintiff,  to  accept  without 
examination  or  discussion  the  account  and  the  fraudulent  inventory  which  he 
so  pretended  to  have  acquired  the  rights  of  the  said  nuns,  and  to  grant  th6m 
to  his  co-heirs, .whilst  tlie  said  niitis',  by  reason  of  their  religious  profession,  had, 
and  could  not  pretend  to  any  claim  in  the  estate ;  and  further  that  they  had 
made  such    transfer  on  the  condition  that  it  should  be  for 'the  joint  benefit 
and    advantSge  of    their  po-heire,     which    fact   was    concealed    from- thdm.  ^ 
That  the  de.fendant,*having  falsely  and  fraudulently  declared  the  amount  and 
value   of  tl»d  assets  appertaining  to  the  partnership,  and  his  co-heirs  having 
trusted  in  his  good  faith,  the  plaintiff  is  entitled   to  demand  the  nullity  of 
the  said  inventory.    -That  the  deed   of  inventory  and' partition   i,8  further- 
more annulled  by  reason   of  the  false  declaration,  omissions  and  fraudulent 
represcBtations  made  by  the  defendant,  by  reason  of  which  the  plaintiff  was 
"  induced  to   conaent  -to  the    pretended  partition  made  of  the  immoveables. 
That  the  defendant  bimself  made  the  valuation  of  tho  immoveable  property, 
»       fixing  the  same  at  an   amount  greatly  inferior  to  th^ir  valine  by  over  one- 
half,    giving    his   co-heirs     to    understand  that    such   partition    was    only 
temi«xary  or  provisional,  as  the  whole  immoveable  property  was  allotted  to 
the  father  dnd   mother.     That  the  plaintiff  by  reason  of  the  depreciation  so 
made,  by  the  fraud  of  the  defendant,  of  the  value  of  the  estate,  considering 
the  small  proportion  of  heirs  interested  therein,  allowed  the  defendant  to  allot 
to  the  father  and  mother  all  Jj^jiittfiWable  property,  and  is  thereby  entitled  to 
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dom^Dd  thenulhty  of  tho  purm.on  which  h..d  far  its  only  buda  tUo  i«vontoryc,u.H.boi.^. 
6dc  by  the  8uid  defendant.     That  the  pretended  purtition'is  faHhcnnore  null  ^'j  .nd***' 
for  the  fclloff ing  reasons :     Th..t  ^he  partition  was  made  wWiout  the  obs'orvutiou  .      .''"^^' 
of  any  of  the  formalities  prescribed  bylaw.     That  tl>«r"c8tato  was  coiupscd  in      /" 
a  groat  part  of  immoveables,  and  Dno  of  the  oo-heif^  beTiig  a  minor,  such  parti- 
tion could  only  be  made  by  authority  of  justicef   That  Emilie  Charleb.'.is  was 
then  a  minor,  and  her  tutor,  A.   CharleboiH,  her  father,  having  a  co.flic.in.^ 
^    interest  in  the  matter,  a  special  tutor  should  have  been  appointed  to  give  Irgul 
effect  to  Uie  Bame^that]the  subtutor  to  the  minor  was  the  defendant  whose 
interests  wore  directly  opposed  to  that  of  the  said  minor.     That,  according  to 
the  Code  of  Procedure,  to  give  legal  effect  to  the  partition,  it  was  necessary  to 
priced  to  the  examination   and   value  of  the  immoveables   by  experts  duly 
app\)inted  according  to  law,  to  ascertain  wither  such  immoveables  could  be 
(sonvenicntly  divided.     That  none  of  these  formalities,  or  the  formalities  pro 
scribed  by  law,  were  observed.     That   the  said  A.  Charlcbois  died  after  havln-  -^ 
made  his  will,  passed  before  Labadie,  N.P.,  on  the  Hth  of  November,  1871  by        ' 
which  \^  bequeathed  tj^Sophie  Perrier,  his  wife,  the  usufl-uet^  of  all  movcblo  and 
immoveable  property  to  him  belonging,  and  after  herjeath,  he  devised  to  Leon       * 
Cha^ijebois,  one  of  the  defendants,  the  usufruct  of  the  property  therein  described 
to  be  transmitted  after  his  death  to  the  lawful  issue  of  the  said  Ldon'Charle' 
bois,  and  to  the  defendant  the  usufruct  of  another  property,  to  be  transmitted 
•  by  him  after  his  death  to  tho  lawful  issue  of  the  said  defendant,— and  by  the       " 
said  will  the  said  .testatoi'  gave  to  the  plaintiff  and  her  sisters  the  sum  of  «500' 
only,  and-  to  said  H.  Charle^sNind  Lean  Charlebois  the, whole  of  his  estate 
making  them  his  universal  residuary  legatees.     That  the  i  i.moveabie  property 
so  given  by  the  testator  to  the  defendants  L^on  Charlebois/and  H  Charlcbois 
was  that  n]Um  to  l>iiii  by  ^he  deed  of  inventory  and  partition  above  mentioned 
belonging  to  the  estate  ofthe  late  A.  Charlcbois,  and  which  really  constituted  a  ■ 

Jargrf  pj-oportion  of  the  value  of  the  said  estate,  which  allotment  had  been  made 
fraudulently  with  a  view  to  induce  his  co-heirs  toconsent  to  such  purfition,  leaving 
them  under  the  impression' that  such  partition  was  only  provisional,  well  knowing 
tliat  the  said  A.  Charlebois  would  make  a  disposition  ofthe  real  estate  in  his  favor  • 
and  in  favor  of  his  brother.     That  the  last  will  and  tesfament  so  prepared  wai 
prepared  by  the  said  H.  Charlebois,  and  that  the  dispositions  of  the  said  will 
were  directed  and  worded  by  the  said  defendant,  with  a  view  tojJeprive  the  plain 
tiff  of  her  legitimate  portion  in  the  estate  of  the  late  A.  Charlebois,  W  brother 
That  by  the  said  inventory  and  partition,  Wd  by  tho  testamentary  provisions  of 
the  will  of  the  said  A.  Charlebois,  the  father,  which  followed  as  the  conse- 
quence ofthe  said  fraudulent  representation,  all  the  parties   ore  interested  in 
maintaining  the  validity  ofthe  said  deeds,  with  the  exception  ofthe  plaintiff  and 
her  sister  Emilie  'Charlebois,  th^  defendant,  then  a  minor.    That  tho  pluntiff 
contracted  marriage  on  or  about  the  2;st  of  November  last,  after  havin-  madt> 
an  anti-nuptial  contract,  by  which  a  separation  of  properly  was  establi^hc.!  and 
that  by  reason  of  the  preniises,  tho  pretended  deed  of  inventory  and  partition 
ofthe  estate  of  the  late  A.  Charlebois,  executed  trn  the  fourth  of  November 
1810,  IS  null  and  void,  and  ought  to  be  so  declared:    That  H.  Charlebois  on»  • 
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ChtrJoboUetri.of ''**^''*'°"'^""*''>  "  bound  to  rentjora  true  und  faithrul  account  of  all  property, 
cii'»?i!'.h)       profits,  and  revenues  of  the  estate  of  the  said  A.  Chdrloboin,  and  more  par- 
•'  '''■•       ticularly  of  the  purtnorsliip  which  existed  between  him  and  the  |uto  A.  Charlobois, 
hii*  brother,  and  to   proooed  to  the  uialcin::  of  an  inventory  of  all  the   property 
claimed, — and  the  plaintiffJa  entitled  to  hilvo  a  row  partition  made  jof  the  said 
property  :(  and  that  by  reason  of  the   fraudulent  preparation  of  accounts,  and 
fulqo  valuation  uiude  of  the   property  entrusted   to   his 'care  and  control   as 
''  partner  or  his  late  brother,  that  ho  be  deprived  of  all  participation  in  the  surplus 

•  o(\ valuation  o^tlre  inventory  compared  to  that  by  him  declared  in  the  pre- 
-  tended*  iqvcntoFy  of  .the  4th  of  November,  1870:  That  tha  said  defendant  be 
colderancd  to  makoa<'t#ue,  rej^ular  and  oampletc  inventory  of  the  said  estate, 
^m  of  all  the  profitii,  and  that  he  bo  declared  to  have  forfeited  hia  right  to  claim 
ftny  proportion  in  the  amount  of  assets  ezoecding  that  by  Tiioi  Hiventorizcd 
and  declared.    >  -^ 

The  defendant,  llyacinthe  Charlebois,  pleaded  separately.  The  other  .defen- 
dants pleaded  jointly  to  the  same  effect  as  llyacinthe's  pleas,  which  were  as 
follows: — 

Qu'il  fut  convenu  entre  le  dit  Hyacinthe  Charlebois  "Ct  le  dit  feu  Ars6ne 
Charlebois,  quo  lour  me\6l6  serait  eontinueo  sans  fixation  de  terme,  niais 
que  Icur  fond  capital,  leurs  bduefices  ct  leurs  pcrtcs  scraieut  divises  entre  eux 
^galemcnt,  chacuu  ayant  la  moitid ; 

Que  I'acte  de  socidrKS  du  huit  mai  1865  a  <St4  connu  de  tousjes  h<$ritiers  du  dit 

feu  Arsono  Charlebois,  fils,  lors  de  la  confection  de  I'inventaire  de  sa  succession 

~  ctdu  partijae  d'icelle,  lequatrc  novembre  187,0,  raais  que  I'arrangoment  subs6- 

,qucnt  en  vertu  duquel  la  societd  do  "  A.  etil.  Charlebois"  ^tait  continude 

^  »  ^-  ijltdevait  se  partaker  entre  los  associSs  ^)ar  moitid?  dtait  aussi  connu  de  tous  les 

'  «o-p;)rta'^eants,  et  que  e'etait  d  taison  de  ce  nouyel  arrangement ->qtie'4'^Mi||de 

la  dite  socidtd  a  etd  divise  dans  et  pur  lo  dit  partnge, 'dgalement  q^j^^BTit 

Hj'acinthe  Charlebois  et  la  succession  du  dit  feu  ^^ae  Charlebois,  ^JljV^ 

Que  d'ailleurs  tousles  co-par tageants  ont  recon'nu  que  le  dit  Hyac(otho^ Char- 
lebois mdritait,  pour  les  services  qu'il  avait  ren9us^a  son  frere,  feu  AltsSne  Charte- 
bois,  fils,  et  pour  les  soins  et  I'attention  qu'i|i  avait  doni^  aux  affaijres  de  la  dite 
socidtd  de  "  A.  et  H.  Charlebois,"  d'avoir  la  moitr^  do^  valour  nette  de-rla 
dite  socidte,.et  qu'ils  ont  ddclard  qu'il  devait  prendre  cette  moitid,  mgme  s'il  n'y 
edt  pas  de  conventions  h  cot  effet  entre  lui  et  son  associd  ddcddd,  et  que  tous  les 
dita  co-partageants*  ont  conscnti  sous  ces  circonstances  qu'il  prenne  la  moitid  et 
ont  SQU«;rit  le.ijt  inventaire  et^le  dit  partake.' lequel  lui  donnait(  telle  mpitid, 
^    volontairement  sans  aucune  sollicitation  ni  prj^sdion ; 

Que  I'inventaire  fait  par  le  dit  Hyacinthe  Charlebois  de  la  dite  80cii$t6  de  "  A. 
et  U.  Charlebois"  a  dtd  fait  fiddlemont  et  correctement,  que  rien  n'y  fi^t^  ouiis 
et  qu'il  represente  correctement  les  marohandiaes,  dettes  actives  et  al^cnt  comp- 
tant,  et  aussi  les  dettes  passives  de  la  dite  societe ; 

Que  les  actions  de  banques  et  de  compagnies  incorpordea  appartenant  A  ia  suc- 
cession du  dit  feu  Ars&ue  Charlebois,  fils,  ont  Me  entrd^  da^  rinventaire  au 
pair,  da  oonsentement  iinanime  des  oo-piirUgoants,  malgri^  qa'^sjiissent  alors 
^;      jl>  prims,  mais  que  le  ^^^  Hyacinthe  Charlebois  n'a  pits  profitd  de  bette  dvalua- 
#^'        '      '  I  .     . 
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tion  v&  quo  «on  lot  ne  oontenait  auouno  de  ce.s  actions  • 

Quolcs  tcrros«itudo8dans  la  puroi.sse  do  la  Pointc-Clairo,  d^ndant  de  U '""' "-S^"'"* 

In,  i   ^  P"""'''"  ^"^  '"  '''*"  ''»<'««'«ion,  dtuit  la  valour  ootto  dans  le 

ton.M«daos  tcrrcaprOs  ddduc.ion  do  r.U^.eion  do,  ditoa^^silr  il 

.       »e?t"q«friclTi':,^''''^'"rr''•'^^^^  rra„chen.ontetl.onaetd- 
Labadie,  notaire,  le  dix-huit  scptcmbre  1879  •  -  '^^  ^  ^- 

par  Mire.  J.  t.  o.  Labadie  a.  ego  oonWre  '  notuirra  i  M„l.  J  i  i  ' 

novcmbr,  1871 ;  /  ■        '  '"'"'™. »  Monlreal,  Je  qualorze 

■      <i"<'l»;««tcst.,m.„l,iiiciitr'.atre.cl,osesl6gueA«)nai,  I>s„„  ri.^  w       - 

-o.u,uo  doquioLoonL-wlT  a     r     T'*^"  P"^*""  ^  «a  sjicoossion  la 
J«..     J      ^  conts/piastrcs,  4  mgtne  Liquelio  somioff  il  a  l*»ud  i  to  fsiu   i 

do.„,..udercasc,  uno  spmtoo  do  cinq  cent,  piastres  •  °  ^  *"''  '* 

Quo  ja  dite  demand^resse,  dprds  rinsHtiiUnn  ^- 1'    .•      ■      t        '^    • 
wto  pW«  A  Montrdallvan     C i  S   S       "^  •""  •*"  ^^  ^^^  """'''  "'' 
.  transport<5  au  no,„„,i  Tout. in  T         ^  ^?^'  ""'""'"' ''  "P»>i'l°^  1879, 
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OhuleboUft*).     QuiTiir  le  Jit  tFansport  ello  a  rcoontiu  la  viili'dllo  dil  purtnp;e  do  la  sucocsgion 
OmImoIi    ^"  *^'^  '*-'"  Arcino  CImrtcboiH,,  fiU,  ct  du  tcstaiiiertt  do  Boh  pArt,  lo  dit  ArsAne 
Cim4i-'b<ii8,  pAro,  ct  Ics  a  do  fait  oonfiriniS*;  ^ 

Quo  ludita  dcniandiTCBRo  doinatido  runnulntjl6n  du  dit  invontairo  ct  da  dit 


•t  vlr. 
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partii}>o : 

lo.— Parceqircl%r6tond quo  I'invonfairo dola  8ooitSt6  t'  A.  ot  11.  Cli'irlobois  " 
n*a  pas  <S«<5  fuit  fidSloincnt  ct  oorrcctoiiicnti^  .       "  - ,_  ^    * 

2o.— Puree  q^^Wpr^tcnd  quo  lo'dit  Iljaoinllio  ChnrTobois  n'avuit  droit  qu'au 
tiers,  la  valcur  nctt'o  do  la  ditc  sociit6,  ct  qu'avant  de  f'liiro  lo  partago  do  la  dite 
BOci6l<5  il  aurait  falltl  <Wduiro  I'appart  du  dit  feu  Arsi^no  Charlcbois,  fll*,; 

3o. Ptircqqu'ellc  pr<Stcnd  quo  I'invcntairo  do  la  buccohsiod  du  dit  feu  Arsdoe 

'  XJluiWcboii",  .6\b,  n'o  pas  6t6  fait  fldAIeniont  ct  corrcctcment,  ct  notauinicnt  quo  lc« 

j         terrcs  y  ont  <St6  cBtiiiiies  au-dcssou«  dc  leur  Viiluur  ; 

\^  4n._Parcoqu'clIo  pretend  quo  lesco-partimHtsdu  dit  Hyacintbo  Charlobois 

-"'    v      ont  6t<S  induits  4  accepter  le  part.a<?o  par  ses  fafed»repr<S^entation.i  ct  son  dol ; 

6o._Varcc  qu'cllc  pr<5tend  qu'cUo  a  droit  do  fc  provalolr  49  CO  quo  les  formali- 

'  t&s  rcquiscs  en  pas  do  minoritd  n'ont  pas  <SUS  suivios ;  """s.. 

Quo  la  dito  dcmanderes&o  est  mal  fond«So  dans  scs  pretentidns  ci-dfe^ms  dnon- 

.   cdes  pour  Ics  raisons  suivantes :  ~  ^-....^^ 

lo.  Farce  que  I'invcntairo  do  la  dito  80oi<5f6  "  A.  ct  II.  Charlebois  "  a  4t6  fait 

fidilonicnt  ct  corrcoMSmt-nt,  ot  quo  ricn  n'y  a  6t6  omis  qui  dovait  s'y  trouver,  et 

que  ricn  n'y  a^t6  cntr<S  qui  no  devait  pas  fl'y  trouvcr ; 

2o.  P.arco  que  lo  «|^  Hyacinthe  Charlcbois  avai^  droit  4  la  moitiMe  la  dite 

BOci^l|./A.  et  H.  Charlcbois,"  quo  d'ailicurs  scs  cb'-purtai^cants  ont  voIontairB- 
.        Wilt  etsana  prcssion,  consenti  4  la  I'ui  donncfjct que  I'appart  du  dit  feu  Arsdne 

V        >  Cbarlebois,  fiU,  a  <5«6  rctir^i  par  lui-mSme";    '' 

-■/,■  3o.  Parce  quo  I'invontaire  do  ki  dite  succession  do  feu  Arsene  Charlcbois,  fils, 

n^t^.fait  fiddlcmcnt  et  corrcctcment,  que  rien  n'y  a  ^t6  omis  qui  devait  s'y 
trouWr,  et  que  ricn  n'y  a  6fe  entr6  aui  no  dovait  pas  s'y  trouver,  ct  (^ito  j'estima-    . 
tion  ct  notaminent  cello  dos  t«rrcs  a  dt4  fajto  corrcctcment  et  A  '^Ji^'^Wo  par 
Ics  parties  avco  picine -coAnaisfanoe  des  farts ; 

4o.  Farce  que  lo  dit  Hyacinthe  Charlebi!^*  a  agi  ouverteraent  et  honngtcnicnt, 
n'a  fait  aucune  faussjo  representation  et  n'a  pratique  aucun  dol ; 

6o.  Farce  qu'il  p'y  a  que  Ics  mincurs  qui  ont  droit  do  se  pr^valoir  do  I'absence 
des  formality  voulucs  dans  Ics  cas  de  mino^it^,  et  quo  d'ailleurs  la  dite  Dlle 
Eihelie  Cbarlebois  qui  scale  etait  mincare  lors  du  ^artage,  I'a  depuis  accept^  ct 

ratifie.  X, 

The  judgment  of  tbe^uperior  Court  (Maokat,  J.)  was  as  follows  :— 
•'  The  Court  having  heard  the  parties  by  their  respective  Counsel  upon  the 
merits  of  this  cause,  examined  the  proceedings,  and  proofs  of  record,  heard  th« 
witnesses  of  the  said  parties  wiwo  voce  in  open  Court,  and  miaturely  deliberated  : 
Con.«idering  that  the  society  or  partnership  between  Arsdne^barlebois  and 
defendant  Hyaointhe'Charlcbois  was  continued  on  its  original  conditions  op  to 
the  death  of  Arsdne ;  ttat  said  defendant  Hyacinthe  Charlcbois  never  hud  as 
again-ot  .plaintiff  right  to  half  of  the  gains  or  assets  of  tho  partnership,  as  in  and 
by  thef  inventory  and  partdge  of  1870  represented  \  
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Considering  tl.ut  the  parol  evidonoo,  .uch  a.  that  on  poge  6  of  the  dopoHition" 
S'X        ■"''  *^"'"«  •"  P"'**  "  "«»'"''  '•'«  plaintiffHth^t  S.ofetaiX"ff  "'"«•* 

•nd  that  defendants'  pica  of  such  a  reconnaissance  having  boon,  «a  I.  •  ' 

Con«.dcny  .hat  equality  „.„st  be  enforced  U  oasc^ofprt  tion      ' 
C«n«.dcnng  that  r««/  by  a  rendant  compte  or  unlawful  appropriation  to  him 
^    Ste^r  ''""«''  <fc/.  or  property  of  those  to  who.  he  is  ZZ"JZ 

and^rrtj^r""*  !'"  I^^''"-'^""'  "y-i-theCharldbois.  in  and  at  the  inventory 

^n^::^rt:^  "■  p'"i"^"^'«''-'-»''w'»«i  -"y  •« account  as »::£ 

enaering  account,  as  a  surviving  partner  of  a  ^(fmmerciul  firirf  rcnderinu  account 

zz:  "'"'"'"■'■'' '-'  ^'"'-'^""^  •^-  '>-^--»  -<»  Bi.cr:.r?a:hra:i 

of  187o''!""^  that  the  plaintilTs  objections  to  the  mere  law  form  of  the  partaae 
she  now  Sr  ^'"«''f '"r!"^-  »>-"6  been  a  mi^ior,,  may  be  disre^ 

he  8co«  o  h°   f  "'.''  "f  "".'"«'  ""  '^'''"''  *«  '""«  •"  ber  rights  to  object  on 
ine  score  of  her  ho  vmg  been  minor  at  the  time ;  '' 

themt'^r?;  ""'^'"'^'^.'"'''''"t'heplaintiflFs  have  proved  sufficiently  to  entitle 

b^r    STT'dll     .     °        ««v««^a.re  and  par^a^e  of  the  fourth  day  of  Novem- 

D^r  so  .  u'  ""^  '"  '•"^  "  "°^  •"'^"'«'^  andj«.rtfl^.  ordered  as  pral 

"  J  E  0"^:;  '''  r''  '"""*"^'  ^'"•'«^«  '"«'  difisioa^d  Wore'Zt 

Sailff  ondTr  ^'•"'f ;^««..b«twce„  his  heirs,   to  wit:  the  said  femi^ 

S^«l ';     TV"  ''^  '"'"^'^^  ^'^^^"''^'''  """  -'^  -'J  »"<»  «f  "0  effect, 

mUcZtdT        r  '" t"''  "^"-*''*'  ^'-'^'3  doprocced  by  a  notar; 

mttcun,  to  be  chosen    by  said  parties,  to  make>M5ompIete  inventory  -,W 

a   aeo.^,,,    ,  ^j,,,  „f  the  estate  and   effects  whidh^ompoTdZp  JC 

Muckr  the  terms  and  conditions  of  the  acte  of  the  eighth  of  I^ay,  1865   and  to 
render  a  true  and  faithful  account  inder  oath  of  alf  the  estato«^Zt;  t  fle^ 
values  and  effects  forming  part  of  the  said  partnership  at  the  time  SfC  1? 
thcr    TV  ^°  PP«-'^«"1  •"  P-once  of  the  parties  in  this  caK^ 
their  absc^nee  after  bemg  duly  called,  to  the  compte  et  partage  of  the  ctatK 

moveables  and  immoveables  generally  of  said  late  Ars6ne  ChurleLs,conformI^^ 
Ih  of"    .       "''"'. "'  "''  P"-^'""  "  "^^  ««'»*•''  -**  ^  establish  the  shar/of 
they  may  be  ereditors  or  debtors  towards  each  other,  and  in  case  the  said/im- 
moeables  cannot  be  conveniently  divided,  that  a  licitation  of  them  do  take  ioo 
aec«rdn.g  to  law,  and  the  proceeds  of  the  said  s^le  by  licitation  divided  betLa 
the  said  parties  according  to  their  respective  rights.  j  t   ^ 

The  Court  reserving  to  adjudicate  upon  the  other  CO  .elusions  of  the  deilara- 
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«tkrl*boia«t«i.  tion  after  tl)0  noid  campte   el  partage  no  ordorud  ilmll  liawo  bocn  iiiuJo  und 
fyloJ  in  thi8  cdluno. 

And  tlio  Coiirt  doth  condemn  tlio  dcfendanln  to  pity  to  piniutiffu  es-qualilh 
the  cohts  of  thoir  rcf pccfivo  eoiitcwtutionH,  cucli  topuy  on  liin  own." 

In  nppoal,  tlio  judfjniont  of  llio  Superior  Court  wuh  ununimounly  rcvcrHod. 
The  judf^tnont  of  the  Court  was  rendered  by  Mr.  Ju^ttico  RuniHiiy  us  follows; — 

Hamsay,  J. — Those  are  tw«  oppoalH  with  tiliis  alntost.  idcnticul,  Th  y  are 
inttmutoly  connected,  but  not  united.  Tlicy-wcro  urj^uod  together.  One  boar« 
the  number  1^3,  the  other  the  iiumbcr  449. 

The  former  of  these  cases  is  an  iiction  by  Juno  Charlcbois,  wife  of  one  Do"i|li^ 
Aliard,  to  set  asido  a  partage  of  the' intestate  suoecxMon  of  hor  late  brother 
Arsdne  Charlebois,  to  which  she  was  a  party,  and  bearing  date  the  4tli  of 
NovenAcr,  1870. 

The  action  was  only  taken  out  on  the  4th  of  June,  1H79,  after  the  niarringe 
of  Jane  Charlebots  to  Allird.  It  sets  up  witli  eortsidurnble  umplifio.ition  that 
the  inventory  was  made  by  the  apiMiiliitt  Ilyuointho  Cliarlobois;  that  he  had  all 
his  late  brother's  property  in  his  hands  ;  that  ho  and  his  brother  Arodno  vere 
oo-partQcrs  under  a  deed  of  partnership,  which  is  produced  ;  that  he  estiii^iited  the 
real  estate,  aiid,  in  fact,  that  the  other  njenibers  of  the  family  had  trusted  him 
entirely  in  all  these  matters;  that  boini;so  trusted  ho  had  taken  the  opportunity 
to  defraud  and  cheat  his  oo-heira,  and  particularly  by  representing;  that  he  had 
an  equal  share  in  the  busiiies.s  as  partner  of  his  late  brother;  that  ho  had  not 
accounted  for  the  capital  invested  by  his  brother ;  that  he  hafl  undervalued  the 
goods,  p08.<icssed  himself  of  the  ready  luonoy  and  dubts,  and  had  au^^mon^d  the 
liabilities  of  the  partnership — as  to  the  real  estate  he  had  fraudUluntiy<.OH(ifiiutcd 
it  at  less  than  half  its  real  value ;  that  ho  had  affected  to  buy  the  shares  of  his 
two  Rasters,  who  had  no  rights,  as  they  wore  civilly  dead,  being  niJns  of  an  order 
which  prevented  them  from  holing  property,  and  that  ho  had  "bstentatiously 
offered  to  give  up  the  tidvantago^ arising  from  tht.s  transaction  in  order  to  in^^ 
the  rest  of  the  family  to  agree  tb  the  partage  he  was  desirous  of  making.^  tHb 
other  members,  and  particularly  respondent,  were  induced  by  these  false.'  rcpce?  . 
scntations  to  agree  to  the  partage,  it  is  alleged. 

It  is  also  alleged  that  this  inventory  was  not  regularly  made  occording  to  law, 
inasmuch  as  one  of  her  sisters,  Emilie,  was  a  minor  at  the  time  of  the  partage, 
and  that  there  had  been  noexpertise  or  curator  appointed,  and  that  thercibrc  the 
whole  proceeding  Was  null,  and  should  be  set  asido. 

The  conclusions  of  the  action  are  that  the  inventory  and  tho  deed  of  partage 
should  be  set  aside  as  fraudulent  and  null ;  that  the  appellant  shotild   be  con- 
demned to  make  anew  inveiitory  of  the  effects  of  tho  partnership,  and  that\ 
there  should  be  a  new  inventory  of  the  other  property  and  effects  of  the  succes- 
sion, and  tL  nev  partage  of  the  whole. 

The  action  was  principally  directed  against  Hyacinthe,  who  is  held  liable  for 
all  shortcomings,  and  the  other  members'of  the  family  are  only  summoned  to 
hear  the  deed  set  aside,  and  to  be  made  subject  to  the  new  inventory  und 
partage. 

By  the  judgment  of  the  Court  below  the  plaintifft>btnined  the  oonclu8ion!i'of 

Crdcclarationyafr-fitr-ag-tQ-ha.ve4li»-iBV<>ntory  aDd-paf<agKof-4tb, 
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The  action  i.  .uffioioMtlj  comprchonMiw  m  Ronorul  tcr.i  and  it  i*onIv  .„lw.*"""VS"»* 

alUnt!..n.       fT„J.  ^Frovo  pari  oulnr  oot«  of  fr.iuJ  iimler  (lio  most  ironcrnl 

^rcgat,o„,.      Under  Bu«|.  a  ,yMom  any  por.on,  rocklc«,  and  dc.p,-rufo   „L  aui 
to  .et  any  tran«„c.ion  a«ido  wW,out  tho  Io..Ht  ground.     Ilowover    ho  Zt  of 

It  scorns, o„.o  eha,  ,|.cV^  aro  several  proli„.inary  ob.servutio-„.  it  is' well  to 
moke  before  proceeding  toeon^li^cr  tho  evidoneo  in  ilctail  ^ 

It,  no  one  else  has  a  right  to  compl..ib.  b  ,    uu  oy  ms  acts  ratiB^B 

Secondly,  the  respondent  doei  not^poar  before  the  Court  in  .  v„r»  r 
able    pcition      She  attacks  the  invXy   and  p-rt  go  n    „  yej^ane;:: 
execut.on.  and  8ub«H,uen.Iy  to  her  having  iofroduL  a'ftrang^r Z  U.  ll  I, 

appellant.     It  was  scareeljr  to  be  expected  that  a  Court  of  JusU«  Zu  Lll  ve 
that  a  womun  who  had  passed  nearly  her  whole  life  n„  La  1       . 

tt  r  'r  r-  --'- '-  ^^^^^'p^^^^^^^l^.^ 

th.  fraud  of  appellant,  not  the  ignorance  of  the  respondent,  but  her  c«  cul    ion 
induced  her  to  agree  to  the  items  o*^he  i-Xory  which  deal  wi!h  h?1  i    ?' 
W  expc.tatlc.s  she  was  not  ,^  disalnt'ed:^;^^!?^ 
h.d«  legacy  of  $500,  exactly  the  84mc  amount  hefcft  u.  her  siste   E  IcJre 
This  W.11  was  made  in  1871.  tl«,  father  died  in  January,  1874  an^t  ^J^i 
'    «o    complam  till  187^,  but  took  advantage  of  the  bequest.     So  t.i  so  vi! 

hortrother  as  to  other  matters  be   true  or  not,  they  ore  absolutelv  untn.!. 
regards^these  lands,  and  the  litigatipu  is  eviden'tly  L,  V^l2::7Z 

.  I  wo»W  remark,  thirdly,  that  she  alone  of  all  the  family  complains  and  thatKh* 
.s  seeing  to  upset  the  law  this  family  has  made  for  iti,  and  to  w ."  J  t  JJ 
forma  llyconsented.  Under  these  circumstances  not  onlj^all  the  proofis  u^a  fe 

■lone,  will  not  allow  her  to  set  aside  thc>arW^.     1012  |P  0  " 

th^lf ''  "'"''"  m"'  f '  '""^  '^  "«•"  '°  '""^  "*«"*•  ""•^  «•>«  ^*1  have  signed 
through  error.     Now  lot  us  examine  in  detail  her  pretentions.     She  say.  .2 

lant  was  trusted  by  everybody,  and  that  he  made  the  whnl.  inv.n..^  .L/^^^ 
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*'  without  their  parlioipation.  Now  the  lenns  of  the  doed  bePoro  Mr.  Ijabkdf* 
eohtradiet  thif>.  Appellant  mndo  nn  inventory  of  the  eftitin  of  llio  porlnorahip 
and  prodiiocd  Iho  ntoolcii  and  other  Mtouritiaa  nf  hin  brother,  which  he  hod  in  hia 
handn.  I  am  not  awuro  thot  it  ia  even  oontondnd  any  of  the  bal^k  aharoa 
were  concealed.  But  there  wnn  a  ((ront  point  mode  of  the  oaah  in  the  People's 
Bank.  It  waa  aoid  appellant  appropriated  thia  money,  or  a  part  of  it,  and  our 
attention  waa  pirticuliirly  directed  to  oppellant'M  cviJcnco  aa  a  pro<»f  of  hia  ml*, 
deed*.  Now  what  is  hia  atory  :  ho  wonted  to  draw  the  money  after  hia  brothor'a 
dealk,  but  ho  waa  told  at  the  bank  ho  oould  not  do  ho  tlion.  Upon  thia  he 
borrowed  aomo  money  fro<ii  tho  bank,  aottlod  with  hia  aiatora  the  nuna,  and,  aa 
the  family  agreed  to) accept  tho  bargain  which  appellant  made  with  Ihom,  he 
ercdited  himacif  with  what  ho  paid.  Wo  are  now  told  he  ahould  hove  paid 
nothing — the  nuna  had  no  rij^hta,  they  wore  civilly  dead.  If  thia  bo  -true  whi^T 
haa  llyncinthe  more  to  do  with  it  than,  tho  rcupondcnt?  lie  can't  bo  charged 
with  the  error  alone,  iferror  there  bo,  and  if  tho  urrungomont  ia  to  bo  act  artide,  then 
theae  ladioa  or  thoir  communaiiU  ouj^ht  to  bo  en  cause,  and  there  ahould  be 
saflBcicnt  ollogatlons  and  conoUiaiona  taken  against  them.  But  in  fact,  it  acema, 
they  aro  not  civilly  dead,  or,  ratljer,  I  ahould  aay,  aubject  to  civil  dixability, 
analogoua  in  ita  legal  relations  to  civil  death.  There  iaRouio  doubt  as  to  whether 
there  are  any  nuna  in  thia  country  in  thia  position.  I  remember  when  the  34th 
Art.  of  the  C.  C.  wna  under  diacuaalon  groat  doubt  waa  eipresHcd  aa  to  whether 
there  were  any  aucb  disabilitiea  in  Canada,  and  tho  very  guarded  orlioleof  the  Code 
was  imported  to  cover  o  poaaiblo  contingency.  We  have  hud  no  attempt  to  ahow  us 
that  the  communauti  in  qucation  ia  one  of  those  contemplated  by  the  article.  Tho 
parol  evidence  doca  not  cstabliflh  tho  prctonlion  of  rcapondcntg,  even  if  parol  wore 
admi.<u.iblc,  which  I  doubt  ita  being,  cxccpt,»perhops,  in  the  case  of  a  communauti 
existing  on  an"  immemorial  foundotipii.  The  ^bulanm  •  of  the  money  in  tho 
Banque  du  Peuple,  over  $2,000,  is  accounted  for  oa  cash  in  the  inventory. 

At  thc^arguniiBnt  our  attention  w^s  specially  called  to  appellants'  evidence  as 
being  conoTusive  ogninst  him.  But,  so  fur  from  thia  being  the  case,  his  evidence 
seems  to  me  precisely  to  contradict  tho  plaintiff's  ullegations.  But  it  is  urged 
he  kept  no  books,  he  can't  prove  this,  and  ho  can't  establish  that.  The  answer 
is :  tho  proof  is  not  on  him  at  all.  Ho  has  got  his  deed,  and  it  is  for  plaintiff  to 
show  that  her  signature  to  that  deed  was  improperly  scoured,  or  that  it  does  not 
bind  her.  '  • 

Azain,  no  presumption  ,arisea  agninst  his  good  faith,  from  the  fact  that  A. 

&  II.  Charloboia  kept  their  accounts  irregularly.       This  was  as  much  tho 

fault  of  Arsdno  08  of  Hyaeinthe.     It  might  p<»8ibly  have  been  a  difficulty  for 

Hyacinthe  if  his  inventory  had  not  been  accepted,  but  now  it  cannot  change  the 

.(^ua  of  the  proof. 

Again  we  are  told  that'  the  partnership  being  in  writing  th^  presumption  is 
that  it  continued  in  the  tern^  of  theAi^,  ond  that  this  presumption  cannot  be 
rebutted  by  parol  testimony,  which:  is  expressly  excluded  by  the  ordinance  of 
1629,"and  that  by  that  ordinamse  tho  partnership  should  have  been  registered. 
It  is  perhaps  no  misfortuner  for  respondent  that  this  ordinance  has  fallen  into 
abeyance.     But  in  any  odse  there  is  no  difficulty  as  to  proof.     By  tho  portage 
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rmponJontiidmitt  tlmt  oppcllunt'i  •hnn  wm  •  half.  Now  iha  niuit  pnve  thiit  < 
•h«  ndniittod  tl.ia  bj  error.  The  proof,  howovor.  ealabli«h<»  not  only  thut  U 
wui  hixliljf  improboblo  tlmt  Rho  did  not  know,  but  thatiilio  aoiunlly  did  know  oil 
•bout  It,  hud  talked  the  ihing  all  over  with  «ho  family,  uiid  doliboralcly  nooopted 
Hyuclntho'*  Htatomont.  There  in  aim  parol  ovid«nao  oitubliidiInK  thut  tlio  fiiok 
aeocptod  by  the  partage  wun  true  and  not  fraudulent. 

By  tlio  rulingn  at  mt/uHf  and  by  the  Judgment  all  thin  ovldoooo  wp  Mt  oaida. 
Thera  h  a  mnaidirant  of  the  jud((ment  a*  followa : 

"  Connidering  thut  the  porol  ovidonoo,  auoh  aa  that  on  poKO  h  of  the  depodilion 
of  Sophie  Porrior  going  fo  prove  aa  agnimrt  the  plnintilfx  that  ihoVemule  plain, 
tiff  made  reconnai$$anct  and  dt«olurafion  in  favor  of  defendnot  Hyoelnthe  Char- 
loboifl,  Jiaatatod  by  her,  Sophie  Perrior,  ia  of  no  fdroo  ogiiinat  plaintiffs,  but  illegal ; 
•nd  that  defendanta'  plea  of  mob  a  rfconntiiuance  having  been,  fuila;  " 

Wo  cannot  agree  with  the  learned  Judge  on  tbia  point.  It  ia  the  plaintiff, 
•nd  not  the  defendant,  who  aeeka  to  prove  bi'yond  the  deed.  She  ia  only  per^ 
inltlcd  to  do  80  beoouDO  ahe  boa  alleged  fraud  and  error.  But  ahe  having  the 
right  to  prove  fraud,  by  parol,  how  ia  it  poaaiUe  to  aay  that  he  aholl  be 
debarred  from  repelling  it  by  the  aomo  aort  of  evidepce  ? 

The  other  more  general  aoeuaationa  are  disproved  aa  completely  na  can  be 
expected  at  thia  diatanoe  of  time.  The  clerka  who  reolly  took  atock  of  the 
gooda  of  the  grocery  buainceii,  oo  which  the  inventory  ia  toaome  extent  baaed, 
formally  deny  the  imputatioiia  of  roxpondont. 

Wo  ore,  therefore,  of  opinion  that  the  judgment  in  case  123  munt  be  reveraod, 
•nd  the  action  diamiaaod.  "Irhc  othej  cane  (449)  baa  not  been  joined  to  this 
.  case,  and  therefore  we  cannot  formall^^oke  notice  of  it  in  giving  judgment  i^ 
thia  oaae  ;  but  from  a  deed  there  filed,  we^cn^n  that  appellant  haa  agreed  to  pay \ 
•11  fcoata  in  thia  appeal,  and,  therefore,  uaing  our  discretion  as  to  awarding  coate, 
we  maintain  this  appeal  without  costa. 
The  Cdnsidiranta  Were  aa  followa : 

."Con«id<Jruntqu'iln'e8t'paadtabli  en  preuve  quo  le  dit  Hyacinthe  Charle- 
boiB  ait  oommia  oucun  dol  ou  froude  dana  I'inventnire  et  partoge  de  la  aucoee- 
«on  ArPine  Chorlcboic,  pass^  Jo  4  novembgafiJO,  d'cvant  Labadi<!,  notairo,  et 
que  la  ^te  Jane  Charlcbois  ait  signd  le  dit  |p|e  par  errcur ; 

"  (^68i(Ji6ront  quo  lea  mnjours  ne  pcuvent  6tro  restitu^k  oontro  leura  oontrati  - 
pour  cause  do  Wsion  aculemont ',  ..''.. 

^  "  Considirant.que  la  dite  Jane  Charlcbois  <$tait  majeure  quond  ello  a  aign^ 
Taoto  do  portage  en  question,  et  quo  la  dite  Jane  Charleboia  no  pout  pas  invo- 
floer  lo  minority  de  a*  sceur  Bm^lie,  qui  ne  se  plaint  pan  du  dit  portoge  ; 

''  ConsidArant  qu'il  y  a  erreur  dans  le  jugement  rendu  par  lu  Cour  SuI>*rieuro 
Bifigeont  i,  Montrdal  le  29o  jour  de  novombre  1879,  oasse  ct  onnule  le  dit  juee- 
ment,  et  pronon^antlo  jugement  que  la  dite  Cour  do  premidre  instance  ouroit 
dO  rendre,  d^boute  la  demanderesse  de  son  action,  chaque  porlie  payant  aes 
fr.,8  toot  en  Cour  de  premiere  instunooqu'eD  appel."  Judgment  reversed. 
ist.  rierre  ah  Scallon,  for  appellants.  ' 

(Teo^ribn,  counsel. 
B.  di  L.  Lajlamme,  for  respondents. 
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COURT  OP  Q(I|.JKN'H  RKNCir,  188^ 

MONTREAL,  MTM  NOVBMBRR,  IM).  .    •     • 

Coram  Mokk,  J.,fRAMiAr  J,,  Teiwii*,  /.,  C»<>«ii,  J.,  IIait,  J.    ■ 

Mo.  44t. 

IIYAOINTIIi  OriARLlBOIS  '  -, 

f,I>HffiiJaHl  in  lA*  Court  Mm*), 

Arriiitwr  j 
two 

DAMR  ORNRVIRVE)  iiui  ^ANB  OtlAltl.^nOIS 


(PlmiHtifM  Ik*  Cowt  Mom),, 


^ 


RlHPOIiniHT. 

R».P  I— Thai  thd  plalntllT,  In  brlnotnit  kn  antlon  toiat  mUIa  •  <inml  of  tmniniititm  by  whlnh  ih* 
(ImIhKwI  UnmA\iu\%m»i\%tknn\i\\\nt%partn4tf,hni\  rmlail  «||  h«r  rightii  In  lh<i  luooaMlon 
til  Ihn  tlnfnnilant,  ■hniilil  h»*«  olT«rml  (o  mlor*  lk«  lUin  of  monty  whioh  ilM  rM«lf«4 
•«  •  enniUlcratlon  of  wUd  IrWiUer. 

Tliin  WB«  nn  mslion  to  Hi>t  o-'iilo  a  dcotl  of  ffnnm«;/ion  by  which  the  plnintiff 
in  tho  cnno  rrported  nbovo  dcni^tcd  from  this  Jiidftmont  of  the  Superior  Court  in 
her  fiivor,  nnd  ecdcd  nnd  tranHforrcd^to  tho  defendant ,ol|. her  rrghts  in  the  luo- 
oeodion  of  Arndne  ChtiHoboiK.  - 

•  Bvtho  judgment  of  tho    Superior  Court,    MontrenI,  3t«t  October.  1881 
(Papineau,  J.),  the  notion  wan  mnintnincd,  tho  ju'd^nimt  bcinix  an  follows  : 

"  Ln  Cour,  nprd'4  avoir  cnlondu  lo«  pnrtiM  par  Icum  avocnfn  roiipeetifv  nur  le 
m^riite  dc  ecu  dcuz  onuncB  ri^unicii  ;  (il  s'ogit  d'une  enoM  dii^  I'llon.  R  Loflamme 
tt  al.  ^tnicnt  domnndpuni,  eontre  Hynointhe  Charloboix,  d6fondeur). 

"  Einmind  la  procddure  et  les  piiNcos  produit^,  entondu  lot  l^inoins  4<)  vifo 
Toix,  cour  tpnnntc,  ot  d^lib<$i^  : 

"  Conni''<Jrnnt  quo  la  domandoroow!,  Mario  Ocneviivo  alia$  Jano-Oharlcboin 
•vait  obtcnii  lo  29  novembro^  1879,  "So  In  Cour  Sup^riouro,  4  Montr<$al,  an  ju^e- 
mont  nnnulnnt  ah  inventaire  et  un  pai'ta/i^Q  do  la  luoccnion  do  leu  Arsdno  Char- 
loboilk,  comprcnant-iu  part  du  dit  Aridno  Ohiirlobois,  dans  une  sooitftd  qui  avait 
eziRld  ontro  lui  ot  lo  ddrendcur  Ilyncinlho  Charloboifi,  xon  frdro,  pour  oauno  do 
fraude  ot  do  rceel  prntiqu^^  p'lr  lo  ddfcndcur  II.  CharleboiH  au  pr^judiee  do  la' 
demandprcflflo,  et  qu'il  nvuit  dkS  oondamntf  4  procMcr  !k  faire  un  noavol  inven- 
taire et  un  nouvcau  pnrtn^  de  U  dito  aucocMion,  et  quo  le  dit  d^fcndeur  avait 
port^'le  dit  jufToment  en  appel  dcvnnt  In  Cour  du  Banc  do  la  Heine,  et  quo  du- 
ranl  quo  lo  d^  nppel  dlait  onooro  pendant  il  narait  fnit,  avco  la  dcmanderosHO  ot 
le  d^fcndour  Allard,  le  5  do  mni  1880,^dcTant  Mtre.Jeannotte,  notmre,  nn  acte  ' 
intituM  "  Tran!<nctidn  ontro  D-imo  Jane  Chnrli-boin,  Spouse  do  Dosithd  Allard,  et 
HyaointhoCharloboifi,"  par  Icquel,  en  oonsiddration  dc  la  somme  de  $700.00,  sca- 
lement  pay^  A^la  dite  demaaderes«¥,  et  dos  fraja  de  la  demanderesRe  ditna  la 
ditoisauRc  jiif>qtf'&  jugcment,  et  eeuz  de  I'appcl  poj^s  A  sea  aTooata,  la  demande- 
reaae  s'ent  d^^ist^  do  Roh  jnnenient  obtena  commo  nusdit  ot  a  c4i6  et  tranaporttf 
■o  dit  d^fendour  OharlubolN,  tous  Ics  droits  qu'elle  pouvait  avoir  et  pr^tendra 
dana  la  flueceaition  du  dit  Arrdne  CharlcboiR,  son  frdro,  et  dans  la  eaoeeaaion  de 
•o^^re,  Arsdne  Cbarlebois,  pire,  qai  ^taient  d'une  valeor  oonaid^rable  ; 
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■fciio  ^■'''*"?*  ^•;*  ;;^-*  °*  >•  ?•••»•«»«— .  «iu  ^i  ^^  .n.  <»,,»  ,ff„",. 

b  .0  por  .uiU,  d.  n„Udl.  ^  p«*  do-  oh.grl„.  o.«^  par  U  „.u,.i«,  co,.d«i.«  da 

T.::  r -rin"'"" """  ^-'  -"  »•'"'"  ^- ""-  ^"'•'•-"'«  •-  •"•  - 

<•  Con.id.Jra.t  quo  ,d  lo  crno.Ara  «t  U  .1iiMtI«p..!«'l«'domaiidcr««.,  ««, 
Jo,  -.n  -xe  et  I  cntr»!..«,uent  ,rr^,Uiii,lo  bi«n  prou»d  do  U  dom.ndore.*,  ,or- 

nation.  ,,u  .1  lul  arait  fait  .abir.  W«  or.i„,o  Atait  jfour  «lU  U  cr Jnf  d'un^m.l 
.4r,ou,.  d  (.n  q.M  pla,  gr.nd  -u,'  ,«ui  do  I.  do.n«nd*|lM,M.  q«o  la  porto  do  U 
Wlalioo.  do  fanulio,  at  d'u«  patrimoino  o„„sidtf.ublo.qu'oj|«  avait  .uorifi<JA«« 
•ttflohenwia  pour  AHord,  quclqu^  orioiinol  quo  fQt  00  dernlor ; 
'  "(hnnMrmt  quo  «,'u-  lo«  oirc«f«t«noo«  prouvioa  dan.  ootto  ooum  la  domnn. 
dowwo,tro,i.picpar  «u  niuri,  influoDO^Je   par  lo,  prqmo«».  ot  I,..  ,„cn«oo.  do 
oeIui.«,ontra..«Jo.an.  protcctcur,  «n.  avhour,  A.pn««,r  ,lin  hdte,  .ur  l4  ruo 
dan.  uno  vc.uro,  on  prd«3noo  d'uo  notoiro  qu'ollo  no  oon„«l««.it  pa.  crdont  elle 
jJ.a.Hnooni,uo,.un  aoto  pr6uIttblomont;,i«„d  par  m,v  frdro  lo  ddtondXr  Chnrlo-  • 
bola  <$K.lo„,c„t  moonnu  du  notairo,  n'avaft  pa.  la  iifertd  do  volo««$,  ndoo..air. 
aui  joux  do  la  loi  pour  donn^r  un  oonMntehiont  >alido  A  oot  aoto ; 

•'' Annuiti  ct  oanra  lo  ditooto  d*  tfannnction  du  fi  do  biai  1880*  nam^  entm 
lo  diSfe^deur  Charlcbols  otlo  dAfbndeur  Allard  01  la  don.a„der,«K, ,  ot  romot  lo. 
pnrtie.  au  niAmo  tftat  qu'ollo.  <Jt.,iont  avant  lo  dit  oi.o,  riSwrvunt  au  tU&ndour 
Charlobo..  «,n  recour.  pour  m  f«iro  rombounwr  oe  qu'il  a  fny6  on  r^^tu  do  cot 

TL  t  T   '"'"'    *'^"''  ~"''"  '* *'  «J*^"J«^  ClfarlXi.,  dUt^aiua Mour.  " 
it.  &  I/.  Laflummo,  avooats  do  la  doniandarQsw.   "  ,  •  *      ' 

n  '?rJ\^T'  ^"^^r"''^  *  '"'''"  ''™'*  '*^'^'''"°t'«"  ^  ^''^'nando  do  I'lJooortble  ' 
Jtodorpho  Luflammo  ot  oonwrt,  contro  lo  dit  HjijpiDtho  Charlcbol.  • 

.        ;  (]o„8.d6rartt  quo  lo.dcm«^Iour.»W  pa.prouvdlo.alMgatioo»  o«»ntiello. " 
au   .namticn  do  lour  «,t.on,  ct  con«d«Ji-,nt  ap^ciulcnont  qu^il.  n'onfr  p,n  pn^luit    • 
A  Uppuido^lourdomando  los  aCtc.  «nr  Icsquol.  lour  domnndo.wt  f«„d<fc  W 
qu  .1  „  y  a  pa.  do  prcuvc  .uffi«aoto  dan.>  difen.?,  du  ddfondour  pour  juatMot . 
autroinont  la  deniando  ;  j—'-wr  . 

'    ."  Con«id<Srant  cepcndont,  que  Ip  d^VonWur  n'a  pa.  pora  w  pr<Jvalolr.  Ior«  do  U 
plaidoirio  or.,lo  do  cctte  abwncc  do.  pidcc.  justificative  dc  dcmnndeuw  • 

•leur.  St.  Picrro  &  Scalion,  a^ooat.  jlu  dcSfondeur.  mai.  .auf  A  «,  pourvoir  "-  \ 

A.  tho^ud«n.ent  in  appeal  turned  oxclu.ivcly  upon  one  point  i.  U' ,i„neooa- 
'^Z     '   r  *"  *'"  P™'«»"«""  Pf  ^l'*  ?»•»!««•  «»  Bet  forth  Id  their  factum. 
„  Ilio  jr  "*"  "'*  ^""'■'  '^  ™»dored  by  the  H^n.  Mr..  Justice  Bamsa, 

i  deed  by  wluoh  «h,  «.  d  1,11  her  right,  in  tho  .ucce^lon  of  her  brother  Ar^dne 
oH>ac.nthe.    She  seeks  to  have  this  deed  «t  aside  for  W«<..  error' and. 
W.     She  contend,  that  she  was  intimidated  by  her  hasband.  whb  wa.  on  ttT 

poitft  of- leaving  the  country. with  anather  woman,  into  passing  tfiis  deed  wiUi 
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the  objoot,  on  his  piirt,  of  proourinj^  i\>r  him  iho  nionoy  to  run  ,off  with  ihiu  otiicr 
porsbn,  and  elw  affirms  that  iho  money  wiib  novcr  puid  to  her  blTt  totlio  husbund. 

W,uiioui  entering  into  any  gcnoriil  oonsiJoration  of  iho  ovidonooof  the  roppon- 
dont's  Blory,  the  UouM^of  opinion  that  hIio  ounnot  Hucouvd.  The  oIloKcd  fuot 
tHat  she  did  not  gcVitio  money,  but  that  the  iiUMbiihd  got  it,  is  disproved.  Sho 
got  the  money,  and  gave  it  to  her  hutband^  Tliis  being  tho  cuee,  she  cannot 
have  tho  deed  set  aoido  without  bringing  btiok  till  bho  received  andcr  the  terms 
of  the  deed.  We  think,  therefore,  that  this  actiou  must  uiso  bo  dismissed,  and 
with  costs  ogiiinst.rcspondent. 

The  Conaidiranis  were  as  follows  : 

"  Considdrant  que  lu  dite  intimde  fi  rr^u  voieur  pour  la  transaolion  pasi4« 
cntre  elle  ct  h:  delendcur  sppi^unt  le  5  mai  1880  (Jeunnotte,  notuirc)  ;  <^'elle 
n'a  ^8  offcrt  de  rcniottre  lalsommo  par  ello  rv^uo  en ,  vcrtu  du  dit  acto,.ct 
qu'au  oontruiro  elle  on  a  dispa-d ; 

f  ConsicTdrunt,  partant,  qu'il  y  a  cr^cur  duns  Id  jugcment  dont  est  nppol, 
savoir  le  jugement  rendu  par  la  Gour  Su|'drieure  &  Montreal  lo  31e  jour  d'octo- 
bre  1881,  casse  et  unnule  lo  dit  jugement  ot  procdJunt  &  rendre  le  jugement 
qiie  ladite  Cour  de  prcmidre  instunooL  uurait  dCt  rcoJre,  d<Sbouto  la  dcmande- 
resse  intimde  ifi  son  action  awodepens  tant  en  Cour  de  preuidre  inst^uoo 
qu'en  appel." 

St.  Pierre  d;  Scallon,  for  appellant. 

Geoffrion,  counsel. 

i2.  dh  fj.  Laflamme,  for  respondeot. 
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COURT  OF  REVIEW,  1882.  " 

MONTREAL,  31bt  OCTOBER  1882. 

Coram  Tobbance,  J.,  Jettk,  J.j  Matoieu,  J. 

'^     '  Robert  vs.  Laurin.      ""  -^^^ 

HVLD :— That  the  proprietor  of  a  ferry  boat  is  liable,  as  a  common  carrierytw  the  loss  or  damag*  _ 
or  things  entrusted  to  him,  unless  he  proves  that  such  loss  or  damage  was  caused  by  • 
fortuitous  evrnt,  or  other  grounii  of  exemption  under  C.  C  }e76.    No  modltlcatlon  of    ' 
this  liability  occurs  with  respect  to'a  horse  driven  on  the  ferry  boat  by  a  traTeQe^who 
remains  on  board  with  the  animal  during  the  passage.  '^  ^ 

The  ease  was  inscribed  in  Review  upon  a  ju'lgurcnt  of  the  Superior  Court, 
Montreal  (JoHftsON,  J.),  rendered  on  the  Slst  May,.  1882. 

The  learned  judge,  in  pronoujicing  judgment,  made  the  following  observations, 
^iirhieh  fully  explaiWhe  nature  of  the  aistion : — 

This  action  is  o^ilnst  the  proprietor  of  a  ferry  to  get  damages,  that  istolsay 
the  value  of  ft  inare  killed  on  board  the  ferry  boat,  or  rather  dying  in  consequence 
of  injuries  received  there.  The  plaintiff,  in  his  declaration,  treats  the  case  as  one  ^. 
ofJiubilit/x>n  iho  principles  applied  to  common  carriers  of  freight.  He  allrgefl 
t\uA  he  put' bis  property  into  the  defendant's  hands  and  under  his  care,  and 
that  the  defendant  did  .not  pttt  the  mare  and  the  carriage  she  was  haraetssed 
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to  in  a  safoor  proper  place  ;  and  by  that  moans  the  animal  was  injured  and  died. 
The  plea  admits  the  ownership  of  the  ferry,  and  the  ombarkutioa  oftlietnare 
and  wogon,  and  alleges  the  mart  was  imiharnessed,  and  put  in  a  proper  place ; 
but  that  she  was  horsin;;  and  exoitablo,  of  which  the  plaintiff  gaviB  no  notice^ 
fad  she  began  to  kick  and  back,  anti  got  hurt  on  the  point  of  the  shaft  of 
another  wagon;  and  that  the  accident  was  mainly  due  to  this,  and  to  the 
plaintiff's  own  neglect  to  stand  by  the  mare  and  hold  her,  as  was  customary. 
Besides  this,  it  is  pleaded  that  the  hurt  the  mure  got  was  seribus,  and  required 
oire,  instead  of  which  she  was  driven  four  leagues  after  loading.  I'he 
first  thing  to  look  at  is  what  was  the  relation  between  the  ferryman  and  the 
customer.  Is  this  the  case  of  unr^jitrictcd  liability  as  comgion  carriers  in 
relation  to  a  bale  of  goods  ?  At  the  hearing  I  expressed  a  strong  opinion  that 
ib  was  not  such  a  case ;  and  I  have  since  seen  no  reason  to  change  my  opinion. 
On  the  contrary,  I  find  it  supported  by  authority. 

But  before  stating  what  I  conceive  to  bo  the  principles  to  govern  this  ease 
I  most  try  and  ascertain  what  are  the  facts  to  which  th«y  are.  to  apply* 
In  the  present  case  they  are  to  bo  found  in  c^|j[rativcly  small  compass, 
as  there  are. only  eighteen  witnesses  examin^^nd  their  depositions 
merely  cover  274  pogetr,  which,  liowcfver  outrageous  it  may  appear  to 
persons  unacquainted  with  the  modern  abuse  termed  enqvite  au  long,  ig  moder- 
atioti  j&elf  compared  to  some  of  thevcuscsl  have  hud  to  deal  with.  The 
only  facts  of  importance  possible  to  evifc^rate  from  this  miiuite  are  that  the 
mare  had  bfcn  taken  out  of  the  shafts,  but  still  had  her  harness  on.     Thero  was 

t^rse  jn,  froift  of  Iver,^and  a  wagon^nd  horse  just  behind  her.    The  horse 
the  wjigon  behind  her  was  a  very  small  one,  and  the  shaft  stuck  out  in 
front  of  htn».     Thohorses  were  what  the  witness  Aubry,  who  was  on  board,  calls 
bloquit,  that  is  "huddled  together,  and  in  the  opinion  of  this  witness  they  were  , 
paekea    ia   a  dangerous  mannfli^  The  people   belonging  to  the  boot  usually 
unhorneMtfi  the  horses  and  placed  them  where  they  pleased ;  whether  they  did   . 
so  in  thill  case  is  uncertain.     Some  of  the  horses,  however,  one  at  least,  wiacstil) 
harnessed.     The  juare  kicked  up  behind,  and  the  shaft  of  the  wagon  in  rear 
ran  into  her,  nyiking  adreadfu|wonnd,  antl  she  died  some  days  afterwards.  The 
driver  of  the  mare  that  day  wa8>jung  Robert,  who  was  sitting  with  Aubry  in  the 
wagon   when  the  accident  happened;   and  Aubry  soys  if  he  hod  been  holding 
the    marc's  head  at  the  time  ho  could  not  have  prevented    the  occurrence. 
It  was  the  habit  for  the  owners  of  the  horses  to  Icove  thep  where  they  were 
placed,  and  to  get .  together  and  talk.  The  principle  of  liability  in  such' coses  is 
not  the  some  as  tlwt  of  common  carriers  of  freight.    It  may  be  so,  no  doubt,  in 
certain  cases,  but  itis  not  so  here.     There  must  be  fault  proved— /awrt— against 
the  defendant  to  make  him  liable ;  and  it  must  be  his  fault  alone:    There  must 
be  none  on  the  other  side.     The  subject  is  well  discussed  in  the  case  of  White 
▼8.  The  Winnisimet  Company,  reported  in  7th  Gushing,  155.-    The  principles 
there  stated  and  applied  are  not  at,  variance  with  those  of  our  own  law,  and  they 
receive  a  better^expression  in  relation   to  the  particular 'case  in  hand  than  I 
have  see^  onywher^lse.     I  do  i^ot  hesitate  therefore  to  be  guided  by  them  •    " 
not  bceunse  Amei  ioan^B»6e8  are  always  authority  with  us,  but  ieoause  the  one 
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I  am  citing  oluoidates  with  olcajr  reason  and  logid  prtpoipioa  sanutioned  bjr  our 
•own  Iiiw.. 

Tlio  following  judgment  wns  rendered  in  thiit  oxio  :  "  To  a  oorinin  extent 
"  permnn  kucping  and  muintuining  a  furry  are  oominon  earriorn,  and  subjuot  to 
"  the  liubilitius  uttiioliing  to  common  oarric^rs.  It  would  bo  Bq  if  a  bale  of 
"goods  or  mi  article  of  mcrohundiso  was  delivered  by  tbe  ownei^  to  the  agent  of' 
"a  fen y  company,  to  bo  Curried  from  one  place  to  another  for  hire.  Upon 
"receiving  suoli goods  for  tranRportution,  the  furry  company  stipulate  to  curry 
"  them  sufely,  and  subject  thonisolves  to  strict  liability  for  their  safe  delivery  ;  being 
"  only  exempted  for  losses  ocoasioncd  by  those  acts  known  as  '  Acts  of  God,  or 
"  of  a  public  eneniy.'  The  principle  above  stated  would  embrace  the  case  of  a 
"  Itorite  and  wugon  received' by  a  ferryman,  to  be  transported  by  him  on  a  ferry 
"bnut,  theferryman  accepting  the.  exclutive  custody  of  the  tame  for  such 
** purpose;  and  the  owner  having,  for  the  time  being,  surrendered  2>o$»e$$ion  to 
''  the  ferrgmiin.  But  if  the  traveller  uses  the  ferry  boat,  as  he  would  a  toll 
"bridge,  driving  his  horse  upoi^  the  boat,  selecting  his  position,  and  himself 
"remaining  on  bourd :  neither  putting  his  horscrinto  the  care  and  custody  of  the 
"  ferryman,  nor  signifying  to  him  or  his  sertUDts  any  wish  or  purpose  to  do  so  ; 
<*  ond  the  only  possession  and  custody  by  the  ferryman  is  that  which  neoossarilj 
"results  from  the  traveller  driving  his  hOrse  and  wagon  on  board  the  boat, 
"  and  puying  the  ordinary  toll  for  a  passage ;  in  suoh  case,  the  ferry  company 
''  would  not  be  chargeable  with  the  full  liabilities  of  common  carriers  of  merchant 
"  dizc.  The  liability  in  suoh  acase  would  be  one  of  a  different  character  ;  and  if  the 
"  proprietors  Of  the  f<>rry  were  liable  for  loss  or  damage  to  the  property,  it 
"  would  be  upon  different  principles."  The  judgment  then  goes  on  to  show  that 
there  are  certain  responsible  duties  iocumbcut  on  ferry  proprietors — suoh  as  a 
8af6   bo:it,  competent  crew,  and  necessary  appliances;  and  it  proceeds  to  use 

.  this  language :  "  for  neglect  of  duty,  they  may  be  charged  ;  but  the  liability  is 
"  different  from  that  of  common  carriers"  *  *  *  *,  *  *  *  and  likens 
the  traveller  on  a  furry  to  a  traveller  on  a  toll  bridgis  or  a  turnpike-road ;  and 
holds  that  if  he  do  not  u^  ordinary  oare  and  diligence,  and  injury  onsuesi 
the  loss  is  th;Tt  of  the  traveller.  :» 

The  judgment  in  White  vs.  the  Winnisimet  Company  proceeds  to  observe  that 
the  liubility  in  such  cases  receives  some  liglit  from  the  modified  liability  of 
common  carriers  where  the  owner  accompanies  the  goods  and  retains  a  certain 

-   control  over  thcm^nd  it  concludes  as  follows:    "Thus  we  perceive   that  a 

'-modification  of  the  liability  attached  to  common  carriers  occurs  as  the  nature 

"  of  the  thing  to  be  carried,  and  the  extent  of  the  Ciistpdy  and  control  over  it 

''   "Jby  the  carrier  varies.     Wo  think  that  tbe  propi-icty  of  such  a  modification  of 

4"  what  is  certainly  a  vi^ry  stringent  rule  of  liability,  in  reference  to  cases  where 

^*~the  entire  custody  and  control  of  the  property'is  not  with  the  carrier,  is  quite 
"obvious." 

The  evidence  docs  not  show  in  the  present  case^tfiat  the  entire  custody  of  the 
property  was  with  the  ferryman.  On  the  contrary.  Perhaps,  indeed,  as  a  matter 
of  common  knowledge,  we  may  all  know  very  well  the  kind  of  custody  whjf  h  a 
ferryman  exercises  in  such  oases.     I  should  feel  I  was  doing  violence  to  justice 
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and  roaaon,  if  I  hold  that  ho  was  drjtnarify  vcstod  with  ezolusivo  oustody.     Ho 
fnaif  6e  go  vested,  no  doubt,  in  certain  possible  oases  j  but  wub  there  anything 
herein  this  ease,  to  tiike  it  out  of  the  ordinary  .olas^  of  suoh  oases  ?    I  think 
not.     The  owner  of  the  horse  and  the  felryniun  were  both  bound  tp  ordinary 
and  roosonuble   euro  and  diligenco.-    When  a  ferry  bout  is  crowded;  and  a 
horse  is  taken  out  of  the  shaft*,  and  pluojod  in  a  spot  of  ordinary  safety,  odght 
not  tho  owner  to  look  alter  his proprty  tj  a  oertain  extent?     I  think Jie  ought ; 
and  here  he  certainly  did  not.    ,The  ojiiniun  of  a  witness,  that  if  the  owner 
had  done  his  duty,  the  thing  would  hav^  happened"  all  the  same,  is  purely  oon- 
"  jeoturul ;  but  well  founded  or  not,  the  plaintiff  must  show  that  there  whs  fault, 
and  exclusive  fault  on  the  part  of  the  f^rynian.     To  attach  such  a  liability  as 
it  18  sought  to  attach  hero  to  the  defendant,  there  should  be  clear  evidence.     It 
IS  luipossiblo  to  say  here  who  put  the  wagon,  which  was  a  cause  of  the  injury, 
where  it  was.     It  is  ^ually  iinpossible  to  say  from  the  evidence  whether  the 
mare  kicked,  and  so  caused  the  injury  to  herself,  or  whether  tho  wagon  ran 
forward  and  hit  her  before  she  kicked.     I  do  not  enter  into  the  question  of  tho 
treatment  of  the  animal  after  the  wound,  whicih  of  itself  mightibo  important ; 
the  case  appears  not  to  require  any  further  grounds  of  decision  than  those  I 
have  mentioned.     If  I  saw  there  was  fault  on  both  sides,  I  should  of  course 
make  each  party  pay  his  own  costs ;  but   I  must  be  exact,  and,  under   the 
evidence,  1  see  no  iault  in  the  defendant.     Therefore  the  action,  i^  dismissed 
with  costs.  "5 

In  Review,  tlie  judgment  vras  reversed  unanimously. 

ToHBANOE,  J. :— This  was  an  action  against  a  ferryman  to  recover  the  value 
ofa  horse  alleged  to  haVe  been  in  the  charge  of  the  ferryman.  The  evidence 
showed  that  a  horse  arid:  wagon,  the  property  of  the  plaintiff,  were  driven  by 
the  son  of  plaintiff  "on.  board  a  steam  ferry  boat  plying  between  Verdun,  on  the 
Island  of  Montreal,  and  L^^Tortue,  on  thp  opposite  side  of  the  River  St.  Law- 
rence. T|i(}^  horse  was  (Sten  out  of  the  wagon  on  board  the  steamer,  it  is 
presumed  in irder  to  give  more  room.  Immediately  before  arriving  at  ihe  place 
of  landing,  there  was  a  stir  amongj  the  horses,  and  tlie  pole  of  a  wagon  struck 
the  horse  behind  and  inflicted  a  wound  from  which  he  died  in  three  days.  It 
docs  not  appear  distinctly  who  took  the  horse  out  of  the  wagon,  but  it  was  pro- 
bable that  the  men  of  the  boat  did  so,  as  tliey  did  in  other  eases.  Tho  acUon 
was  dismissed  in  the  Court  below. 

I  hold  that  the  ferryman  here  was  an  ordinary  carrier;  also  that  the  passen- 
gers and  their  horses  were  in  the  charge  of  the  defendant^  and  that  the  burden  of 
proof  was  upon  the  ferryman  to  prove  exemption  from'  liability.  Troplong  on 
Art.  1T82,  n.  894,  enumerates*  under  the  head  of  carriers,  ferrymen,  bateliers. 
As  to  the  care  of  the  ferrymen  for  the  passengers,  it  would  be  a  most  dangerous 
doctrine  to  teach  that  passengers  and  their  property  on  a  boat  are  not  under  the 
charge  of  the  carrier,  and  that  carriers  are  not  responsible  for  their  safekeeping. 
The  safe  navigation  of  a  vessel  demands  that  the  magister  nam,  should  have 
complete  control  over  every  tting  on  board.  TheiJ,  as  to  the  burden  of  proof, 
C.  C.  1675  is  perfectly  clear.  They  (carriers)  are  liable  for  the  loss  or  damag^ 
of  things  intrusted  to  them,  unless  they  can  igj^  that  such  loss  or  damage  was 
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c'luscdby  a  tbrtuito'u*  or  irrc)ti«tible  force,  oio.     Here  tho  ferryman  hun  by  no 
iiicunH  diHoliargod  hw  liubility,  aM  must  annwer  for  the  loss.     The  TululrTii"" 
ctftabliiihcd  at  9112,  for  which  a  ji/Sft^feiit  will  be  entered. 

Tho  following  is  tho  juduiiiont  of  tHo  Court : — 

Tho  Court  *  *  *  oonHidcrinn  that  the  forryiiian  here  was  an  ordinnry  corricr, 
and  that  the  passongors  and  Jhoir  horses- on  July  l^th,  1881,  were  in  the  olmrgo  of. 
defendant  and  his  employees.  8ccin<;  furtlicr  that  the  burden  of  proof  was 
upon  tlio  carrier  to  prove  his  czcmpiion  from  Uabjiity,  and  that  he  has  failed  to 
establish  such  an  oieuiption.  Seeing  therefore  that  there  is  error  in  the  judg- 
ment of  tl>o  S.  C.  of  date,  etc.,  proceeding  to  Wnder,  etc.,  doth  condemn  defendant 
to  pay  to  plaintiff  the  sum  of  |1 12,  being  tho  value  of  the  hb'rso  of  plaintiff,  with 

intorebt  from  this  date  and  couti',  etc.        / 

I      ;  /  Judgment  reversed.* 

Df»jardins  (t  La/onto in&,  for  f\ix\ntiff. 

Lttcoste,  Gloheiitky  &  BUaillon,  tofc  defendant. 

(J.K.)  /  - 


•  Tbere  was  no  appeal  from  the  judgment  in  Revkw. 
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MONTREAL,  28Trt  NOVEMBER,  1882. 

Coram  ^ONK,  J.,  Tessier,  J.,  Cross,  J.,  Baby,  J. 

}  No.  316. 

I      THE  EQUITABIiE  LIFE  ABSURANOB  CO.  OF  THE  UNITED  STATES, 

;     '  ,  "  APPiLiiin' ; 

AMD 

PERRAULT  ifrguAL.,' 

Rbspondint. 

Hkld  :-1.  That,  althongh  a  policy  of  H»  thourance  iosued  by  a  GompanjrtaavlnR  Irt  head  office  in 
New  York,  but  liccnMHl  todo  bunlnoKH  InCaiiada.  and  taiiued  alld  payable  In  New  York, 
onthplifeof  a  perron  r»'iiidpntln  Montreal,  and  on  an  appllfeallon  made  tlirouKh  the 
«  Company-a  agent  in  Montreal,  i*  a  Canadian  policy  within  theUeanlng  of  the  Dominion 
Statute  40  Vic.  ch  42, thi- contract  In,  neTerH>ek»ii.  aNew  Yirk  one.andpaymentof  the 
amount  covered  by  thp  policy  must  be  demanded  there  bfforb  the  Company  can  be  con-  ^ 
/  Blderod  In  delault.    Neverthelew,  In  caie  of  the  Insolvency  <*  the  Company,  the  araur^  " 

/  wopid  have  a  right  to  rank  with  Canadian  pollfcyholderu  jkn  the  apeolal  depoalt  ma;d^ 

/  nnder  tald  Statute.  '  / 

/  2.  That,  although  the  BMured/dled  In  Montreal,  payment  under  Judgmeot  of  the  Snpe^ 

/  rlor  Court  of  New  York  to  the  admlniattator  of  the  ae^ur^'B  est»te  In  New  York,  was  » 

eompletebar  to  any  suit  for  the  recovery  of  ttaeamoaptoilthe  policy  In  Montreal. 

Cross,  J. :— The  ai^pcllants  ore.  a  Life  Arourance  Gompany,  incorporated  in 
the  United  States,  hiving  their  head  office  in  the  city  ofJNew  York,«md  a  branch 
of  their  business  in  Canada,  with  an  agency  established  in  the  city  of  Montreal. 

The  respondent  represents  a  creditor  of  a  policylJDider  in  Canadaj  whose 
life  was  assured  by  the  appellants,  and  who  died  at  Montreal,  in  Canada,  op  the 
6th  October,  18^7.  ^  |  - 

■   A  Statute  of  thc'Dominion  of  Canada,  40  Vic.  o.J42,  passed  to  consoMdate 
Acts  concerning  insurance,  and  s«nctioned  28th  Apr  1,  1877,  provides  that  no 
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.._„SU«»4»'»y^V|oarry  on  tlio  bunin^M  of  liroinHiirunoo  in  Ciinadn,  wittiobt  Af"*  n^A^^oo'or 
obtuiiiinp  a  li|pnHO  from  Itie  MiniMor  oF  Finnnco,  for  which  purpnno  tlio  com-  timu.  8.,*n<t  . 
pony  IH oblijrcd  to  deposit  tftO.OOO  in  Bcoiiriticfi  with  tho  Receiver  Gencriil,  oiid  to        qu»i. 
fylo  in  tho  DcpiirCment  of  tho   Minintcr  of  Pipunoc,  a  copy  of  tho  company's 
charter  nnd  n  powok  of  attorney  to  its  aj^iint  in  G:inndii,  dcolitiinp  tho  looiilily  of 
tlioir  liciid  offioo  in  Cuiinda,  nnd  ompoworin*^  tlicir  iigent  to  receive  process  for 
any  liability  incurred  by  tho  compuny  in  Caniidn.  . 

.      There  \n  n  further  provi.Mon  in  sec.  7  of  the  Rnrnc  Statuto^  which  cnflblcs  ccf- 
iliift  oonipiiniofl  inoorpnrutcd  elnewhcro  thiin  in  Canado,  to  voflt«f{urtlier  Rrcuritios 
iii  tho  hands  of  truHtocH,  the  deed  of  trust,  to  bo  approved  of  by  tho  Minister        '  ^ 
.of  Finance^  to  supply  to  a  ooriain  extent  \n  xuuh  case  the  soduHtios  which  other- 
wise they  would  have  to' make  good' to  tlio  Rcocivor  Ocncrul. 

Sec.  15  provides,  in  case  of  the  insolvenoy  of  any  company,  that  nil  the  ns»ots 
\hcld  by  tho  trustees,  top^cthor  with  tiio  deposits  of  tho  company  held  by  the  x 

eivor  Oonoral,  should  bo  applied  pro  rata  towards  tho  discliargc  of  uU  claims 
'  policyholders  in  Canadtf.  > 

ABy  §4^f  sec.  1  a  Canadian  policy,  or  policy  in  Canoda,  is  defined  toJonean  a 
licy  iKsued  by  any  company  licensed  under  the  Act  to  transact  tho  business 
of  life  insurance  in  Canada,  in  favor  of  any  person  or  persons  resident  in  Canada 
at  the  time  when  such  policy  was  issued  ;  and  policyholder  in  Canada,  means 
any  isuch  person  as  aforesaid. 

By  a  previous  Statute  of  tho  Dominion,  38  Yio.  cap.  20,  sanctioned  28th 
Aprii^  1875,  like  requirements  wero  prescribed,  as  preliminary  to  the  obtaining:;  of 
a  lieenso  to  transact  insurance  business  in  Canada/ and  this  was  but  a  nindifica-  ~ 

tion  onn  renewal  of  previously  exihtin;;  statutory  provisiptis  to  the  same  effect. 
On  the  26th  Ittay,  1875,  the  nppelluntis  executed  and  issued  a  policy,  dated 

jit  Nfiw  York,  insuring  $5,000  on  the  life  on  Mielidiol  F.  Ilearn,  a  resident  of 

Montreal,  undertaking  to  pay  that  stim  to  the  said  Michael  P.  Ilearn,  his  cxccu-      ■ 

to{B,  administrators  or  assigns,  in  sixty  days  af^r  due  notice  and  satisfactory  / 

proof  of  ^path.  '  4  T  - 

"  The  ap(i!ioation  for  this  policy  was  signed  l^y  Hearn  himself;  ills  not  dated 
as- from  any  particular  place,  although  actually  made  at  and  througli  the  oflSco  of 
tho  Company's  agent  at  Montreal.  The  accompanying  certificate  of  tho  medical 
attendant,  and  of  the  friend  of  the  applicant,  both  boar  date  at  Montreal. 

The  applioation  wos,  among  other  things,  made  subject  to  a  condition  therein 
expressed  in  the  Jterms  following :  ^<  Inasmuch  as  only  the  officers  at  the  Home 
"  Office  of  the  Company  in  the  City  of  New  Yprk  have  authority  to  determine 
"  whether  or  liot  a  policy  slmll  issue  on  any  a|pU|ption,  and  as  they  not  on  the 
"  written  statements  and  representations  referred  to,  it  is  expressly  understood 
"  and  agreed,  that  no  statements,  representations  or  information  made  or  given 
"  by  or  to  the  person  soliciting  or  taking  tlie  application  for  a  policy,  or  to  any 
"  other  person,  shall  be  binding  on  the  Com^ny,  or  in  any  manner  affect  Its  right*, 
"  unless  such  statements,  representations  or  information  be  reduced  to  writing 
"  and  presented  to  the  officers  of  ths  Company  at  the  home  office  in  or  with  the 
"  application." 
Uearn  died  6th  October,  1877,  and  on  the  1 2th  of  the  same  month,  notice  and 
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uu  Aim^l^o'\'<t  proof  of  •''«  death  wor«  July  furiiisliod  to  tho  itRont  of  tlio  Companj  at  Mont- 
'***  '^■"iS".''  ™"'>  ""d  by  liiin  trnnfimittcd  to  the  hoaJ  office  at  Now  york. 


PerniiH  < 

'<|Ull. 


On  tlic  5tli  Novoiubcr,  1877,  Cliurlon  S.  l{<)<iior,  a  Canadinn  creditor  of  Iloorn, 
took  out  a  Kcisurc  before  judi^iricnt  at  Montreal,  againut  certain  of  Ilearn's  hcirH 
and  with  it  lodged  un  attachment  by  way, of  garniHhnient  in^'^'iTid  h'undfl  of  the 
Company,  now  appeilanti^,  nerving  it  upon  the  agent  of  the  Company  in  Montreal. 

The  Company,  by  an  authoriiHid  agent,  appeared  and  made  a  declaration  in  the 
suit  in  confortiiitgr  to  the  then  Htatcff  the  factH  and  tlto  diligence  that  had  been 
oxcrcificd  against  them  for  the  money  due  under  the  policy,  notwithHtunding  which 
.  Rodicr,  the  credited',  on  the  22nd  January,  1878,  dixcontipued  thin  seizure  ond 
attachment,  considermg.it  defociivc  fromiinot  having  included  all-tho  heirs  in  the 
procenfi.  It  consequently  fell  to  the  grouii  1  qs  an  effective  proceeding,  i){tnd  becitmo 
wholly  inoperative  as  if  it  had  never  exiHJed.  On  the  23rd  January,  1 878,  Rodior 
~  renewed  the  seizure,  incliidtng  this  time  al  ttie  heirs  of  Ilcarn  as  defendants  ond,  an 
befbrc,  placiTig  the  garnishee  process  fn  tue  hand)!  of  Mr.  Gale,  the  Company's  agent 
at  Mofttreal.  In  the  meantime  Juliniti earn  a  brother  of  the  assured,  resiclejit 
in  Montreal,  Jrod}](one  to  Ncyr  York,  and  had  bqen  on  the  10th  November,  1877, 
tiuiy  Dnmbd  and  appoiiitcd  executor  and  administrator  to  the  estate  of  .the  said 
Michael  F.  Hearn,  the  assured,  at  New  York,  letters  of  administration  having 
issued  to  that  vifuct  in  his  favor  from  the  Surrogate  Court  of  the  State  of  New 
'  iPork.  On  the  12th  December,  1877,  ho  instituted  a  suit  against  the  Company  in 
the  Superior  Court  for  the  City  of  New  Yo^k  for  the  recovery  of  the  amount  of 
the  indemnity  due  under  titp  policy. v^  ^^^ 

fiy  this  (gleans  the  Company  fo^t>d  th^smselvc^^zpQScd  to  two  separate 
demands  for  the  indemnity  due  under  the  policy. 

In  Rodier's  suit  at  Montreal  they  made  their  declaration  as  garnishee,  setting 
forth  tlieWsuing  of  the  policy,  notice  und  proof  of  death,  the  time  When  the 
indemnity  would  be  payable  at  New  York  according  to  the  terms  of  the  policy, 
if,  their  willingness  to  pay  at  New  York  to  t\\6  lawful  representative  of  the  deceased 
the  fact  of  John  H^arn  having  been  np^ij^d  administrator  at  New  York  and 
having  instituted  the  suit  against  them  there  for  the  indemnity,  and  their  having 
{^leaded  to  said  suit,  that  Rodier's  attachment  had  been  made  and  served  on 
them  at  Montreal;  also  that  tli^y  had  been  advised  that  they  were  liublQ  to  the 
representative  in  New  York,  noffirithstunding  the  attachmerit  at  Montreal ;  and 
to  the  suit  in  New  York  they 'peaded  the  ^Itachment  placed  in  their  hands  by 
Rodicr  nt  Montreal,  and  his  pretension  thot  they  were  liable  to  him  at  Montreal, 
notwithstanding  the  suit  of  the  administrator  at  New  York. 

On  the  15th  March,  1878,  the  Superior  Court  at  New  York  overruled  the 
Company's  plea,  and  gave  John  Hearn,/admiui8ti^tor,  judgment  against  them  for 
thefuU  amount  of  the  indemnity  stipulated  for  in  the  policy,  with  costs. 

On  "the  17th  May,  1878,  the/ Company  obtained  leave  of  the  Court  at 
Montreal  in  fiodier's  attachment  s^it,  to  answer  anew,  that  is,  to  make  a  new 
declaration  as  garnishee,  and  on  the  17th  July,  1878,  they  produced  their  new 
declaration,  repeating  all  the  faots/of  the  proceedings  at  New  York,  and  adding 
the  fact  that,  notwithstanding  tbei^  defence  to  the  suit  there  on  the  ground  of  the 
attaohment  proceedings  at  Montifeal,  the  Superior  Court  at  Now  York  had  oca-  ' 
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dcmned  thorn  fo  pay  10  tl.c  executor  and  udmii.irtrn.or  .hero,  tho  oinount  of  th* 
lndcn.„i.y  d«^  .tderthc  policy,  which.  ,0  libcn.e  .he„..Iv;.  ^hTd  p   ;     ."i{M;!''S 
:      »i«"'.andobtai.kcdfr..n.hi,nafulldiwharKo.  ^         ^  "«r?.iu"l 

Ilodicr  hnviJ>R  in  ,hc  meantime  become  insnlvcn..  tho  now  rcHpnndent.  C  0  ""'" 

I  crrault.  was  jppoin.ed  hi,  aHsigneo  under  tho  provi.ioMH  of  .ho  lu^Ivent  Acta  •       *  -. 

ho  .ntcrvenod   n  the  oaune  aH  repro«enting  ]{odior.  and  con.oHted  tho  Con.pany'«  7 

Jecl«rn.,on  a«  L-anuHhee,  contending  that  tlw  judgment  in  Now  York  wai.  of  no 
n.rco  ,„  the  Ijrovincc  of  Quebec ;  that  tho  oxcou.or  and  adn.iniktrutor  in  New 

ostatc  orMiclJacI  F.  Iloarn.  who  wa*  domiciled  in  Canada  and  died  tl.orc  .  ■ 

In  answer  <ho  Company  pleaded,  that  the  contract  wa8  made   in  Now  York  ' 

where  they  hid  consented  toprant  and  had  issued  tho  policy  ;  that  the  indemnify 
was  made  pUable  there ;  and.  flnaily,  .hat  an  administrator  was  lawfully  appointed 
thoro  who  h,^d  authority  to  recover  from  then,  the  amount  of  tho^ndomnitv 
and  g.vo  .horn  a  valid  diHchargo  for  i.s  payment,  and  who  had  there  enforced  his 
nghts  agauist  them  by  suit  and  j-dgment.  notwithstanding  that  they  nloadcd 
.   the  attachment  in  Canad, ;  all  of  which  had  been  done  and  perfeotcl  iu^^e 

vrtuo  of  said  su.t  and  judg„.ent  in  New  York,  the  payment  they  l«.d  made  and 
a  full  discharge  givon  then,  by.the  New  York  adn.inistrator  ' 

On  tl,c  3l8t  January,  1881,  the  Superior  Court  at  Montreal  overruled  this  plea 
of  the  Company  maintained  Perraulfs  contestation,  and  gave  him  judgment  for 
the  amount  of  the  .ndemnlty^tatcd  i"  the  policy,  with  costs,  principally  on  the 
ground  that  under  the  provisions  of  the  Strttute  40  Vict.  cap.  42,  the  policy  in  queV 
.on  w,.s  a  Canadian  po  icy  ;  that  the  deposit  made  by  tho  Company  under  that' 
statute  was  for  thesecur.ty  o!  Canadian  policyholders,  and  that  the  judgment  of  the 
Superior  Court  ,n  Now  York  was  of  no  force  in  Canada  to  defeat  the  claims  of  e 
creditors  of  the  e.t„to  of  Michael  F.  Hoarn,  who  had  his  domicile  and  died  L 
the  Province  of  Quebec,  in  Canada,  and  whose  estate  was  liable  for  distri 
bu».on  acoorJin-  to  th i  laws  of  th  0  Frovinco  of  Quebec.  '. , 

The  present  appeal  is  from  this  judgment.  *   ; 

Tho  facts  as  above  related  are  ail  put  of  record.  The  question  to  be  decided  is 
one  purebr  of  law.  whether  thd  payment  made  to  theexocutor  and  admir.istrator  ' 

in  New  York,  of  tho  judgment  obtained  by  him  there  and  the  discl.arge  oivcn 
/•or  such  payment, operatq?.  as  a  valid  release  in  Canada,  to  protect  tho  Company  J 

«ga.nst^he  seizure  taken  at  Montreal  by  Rodier ;  if  not,  it  would  seem  as  if  the  :  ■    ^ 

Company  would  bo  compelled  to  pay  the  same  debt  twice,  without  any  possibility 
on  ttieir  part  of  avoiding  such  a  contingency,  ■"  '  •'    /-       - 

The  judgment  of  the  Superior  Court  at  Montreal,  assumed  that  by  the  oner 
atio^  of  the  Statute  40  Vie.  cap  42,  the  policy  in  question  was  to  be'conside^ed 
as  being  a  policy  issued  in  ^Janada ;  that  the  Company's  deposit  with  the  Receiver'-       ^' 
General  was  to  guarantee  the  policyholders  in  Canada,  and  the  judgment  in  the 
Superior  Court  in  New  York  did  not,  as  regards  Rodier,  the.plaintfff,  constituti  ' 

cho,.  jugie  ip  Canada.     It  was  therefore  right  to  hold  the  Company  liable  to  /-' 
Respondent,  a  legitimate  claimant  in  Canada;  to  the  amountUhey  had  under, 
taken  by  said  policy.  I     ^         »  ««»» 
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Tho  ri^pniidont  aunUinJoJ  tliiit  tlio  ooiitruot  ruNultiiiJi  fVom  th«  polioy  WM 


Th*  K|ullnbli> 

''"uXoui"'  ""«J°»'  Moiitrcil,  in  Ciinii«ln 


I'vrruullen- 


Tliiit  tliQ  nucotiwion  of  Micliiicl  F.  Iloiirn  openoil  at  Montrotil,  in  llio  Provinoo 
of  QiioImo,  in  Canada,  nnJ  llmt  liiit  property  und  nwwU  were  *li«tril»utiiblo  and 
hail  to  bo  ndminiHterod  iiocordioK  to  tlio  lawn  of  iho  said  Provineeof  QuobM. 

TliHt  by  Ibo  Slttluto  40  Vio.  o;ip.  4'i  tho  policy  iit  quoction  wim  mode  to  bo  » 
Conmliiin  policy,  entitled  to  nil  llm  (iniinntccH  «courod  to  Ounadian  polidlca  by 
•aid  Stiituto,  including;  rnnkinn  npon  llio  fund  wliioli  tho  Company  hud  placed  in 
depn^it  with  «ho  Itcccivor  General  ;  that  tho  Cinndian  IjegiMlaturo  having  niado 
provihion  to  compel  auoh  oonipanicH  to  appear  uad  onMWor  b<foro  tho  Court«  it> 
Oonada,  they  were  bound  to  answer  diimaudu  made  at^ainst  them  in  theno  Gourta 
at  tho  inatanco  of  Canadian  policy  holdcrH,  That,  although  tho  Superior 
Court  at  New  York  bad  jurindiotion  over  John  II(i>arn  as  odminintrator  there, 
that  fact  did  not  deprive  the  Courts  in  Canada,  of  jurisdiction  over  tho  estate  and 
effects  of  M  ichal  F,  Ilcarn,  who  died  on  Canada. 

Tliis  Court  concurs  in  tho  conclusion  arrived  at  by  the  Superior  Court.at 
Montreal,  that  tho  policy  in  oucstion  must  be  held  to  bo  o  Canadian  policy. 
It  cornea  within  the  dcsciiptioff'of  Canadian  polfcioa  mentioned  and  defined  in 
€  4,  see.  1  of  40  Vie.  cap.  42,bcin};  a  policy  isaucd  by  a  company  licensed  to  do 
business  under  the  Act,  in  favor  of  a  person  resident  in  Can(ida  at  the  tlmo 
when  the  policy  was  issued;  but  this  Court  docs  not  a^ree  with  all  tho«onse- 
quencps  which  tho  Superior  Court  nt  Montreal  cbrMHde*ca  rcaullod  from  the 
fact  of  its  being  a  Cunudian   policy  wilVm  the   provi-sioaa  of  tho  Stjatute  in 

question.  .  /  :  .•::*"     ^V^i' 

It  is  true  that  the  fund  hold  by  the.  Receiver  fiia«HiW;iii  Conado,  or  other- 
wise invested  under  the  provisions  of  tho  Statute  40  Vip,  cap,  42,  waa  intended 
as  a  guarantee  to  Canadian  polic) holders,  but  only  in  case  of  the  insolvenoy  of 
the  companies  makinR  the  deposits.  It^did  not  apply  to  cftBca  where  the 
iompnniea  remained  ready  and  willinj,'  to  fulfill  their  obligations. 

Thojud}:ment  of  the  Superior  Court  in  New  York,  according  to  the  rule 
adopted  by  GUI'  Legislature,  Con.  Stat,  for  L.'C.  cap.  90,  sec.  1,  would>  not 
constitute  c*o»eju5<«  in  our  Courts,  so  that  it  is  unnecessary  to  discuss  the 
theorclioal  difforeDOca  in  tho  different  systems  of  jurisprudence  on  this  subject; 
but  it  docs  not  neces-sarily  follow,  that  the  payment  made  and  the  discharge 
obtained  in  this  instance  in  New  York,  were  consequently  inoperative  here. 

Tho  proposition  that  the  ancocssion  of  Michael  F.  Ilearn  opened  in  Canada,  > 
and  that  his  property  was  distributable  to  his  heirs  tjiorc,  and  liable  t»admini4- 
tration  there,  according  to  the  laws  prevailin-?  in  the  Province  of  Quebec,  where 
he  died,  is  no  doubt  in  the  main  correct  oa  rcpirda  personal  property,  but  with 
qualification  as  to  tho  extent  of  the  jurisdiction  of  the  local  Courts  over 
property  elsewhere  than  in  the  Province  of  Quebec. 

It  is  said  that  in  certain  oaaca  tho  Court  of  Chancery  in  England  haa  claimed 
universal  juriadiotion  as  regards  litigants  in  England,  but,  if  so,  I  think  tho 
claim  haa  not  been,  and  could  not  be  admitted  in  other  countries  where  the 
property  happened  to  bo  ;  and  with  regard  to  real  estate,  it  has  to  be  ooBcedod 
that  tho  lex  loci  governs. 

The  general  rule  of  international  jurisdicUon  over  property  and  persons  may 
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W IMO-,  p.  I  £,  No.  9 :  "  Oh»quo  nation  iHmiV\«  ot  ctoroowulo  «t  r«..|,„i»oincnt  l„ 

^^  •oum.ino.d  01  I.  jarldiotion  dan.  toufo  I  rf.onduo  do  «,„  Urrltolr..      IX,  c« 
prinoipu  il  .uitquo  l«.  loU  do  cl.n<,uo  Kt«t  obliuont  it  rd^i^cnt  do  ploin  droit 

^^  toato.  0.  propn<J,6,  imn.ohili^ro.  ot  mobiUro,  qui  «'y  trouvori*,  oomn.o  .u.si 
louU«  lo.  per.onnc«  qui  hnbitont  c«  torritoiro,  qu'dlo.  y  w.iont  nd.*  «u  non  ; 
onfln.  quo  oo«  |.,»  „ff.«tont  ot  ri««iH«ont  do  md.no  t«u«  lo.  oontrui-  p«,.<i.  tou, 
Kh.  .oto«  co„.o„ti,  ou  porpdtrti  d«n.  I.  oiroon.orip.ion  do  oa  mflmo  torritoiro 
Kn  oon^,,uonoo,chnquo<5t«t  a  lcp...Jv«irdor6alor  Io«condition«HOu*«  loHquollo. 
lo«  propnd.di  imniobilidro.  ot  niobiliiron  oiiMant  d.ns  lo.  lln.ito«  do  Mm  tor- 

•  r.to.ro  pouvont  fltre    pos^Sddo,,  tran^nino-   ou  ciproprido..  oommo  oumI  do 

„    TiTa  «  •'""'P'>"il6  dc  ponwnno,  qui  .'y  tr.^«.ont,  ain.i  quo  la 

TO  Iditd  d«  oontrau  ot  «,tro«  aotoH  qui  y  ont  pri.  nnin^anoo  ot  lo.  droiu  ot 
obli^ntion,  qu.  on  rd.ultont.  Knfln  lo,  oonditiona  m^n  lo-quollo.  U  .otion, 
pouvont  fitre  .nton.doH  ot  .uivie,  dan.  lu  oirconsoriptiou  do  oo  torritoiro,  ot  lo 

"modo  dudininiHtror  laJuHtiou."  ' 

<_L«  m^oond.  prinoipo  oat  qu-uuoun   Kt  .t.  auouno  nation  no  pout  par  ««i  loia 

«flr.otor  dircotetnont,  l.or  ou  rd«lor  loa  objota  qui  ao  trouvcnt  hora  do  ;on  torri- 

toiro  oa  aflflotor  ot  obligor  loa  por«,nno.  qui  n'y  rdnidont  paa,  <,u'^llo.  lui 

Boiont  Boumiaofl  par  lo  fiiit  do„Ieur  naiaianoe  ou  non." 

It  roaulta  from  thoao  ruloa  that  if,  a.  oontondod  for  by  tho  roapondont,  tho 

«onlraot  had  boon  mado  in  Montroal,  and'to  bo  pcrformod  thoro,  tho  Court,  in 

this  Provinoo  would  have  had  oontrol  aa  woll  ovor  the  pnrtioa  na  ovor  the  aub- 
jcot  matter,  vii.,  tho  indemnity  whioh  fell  duo  tinder  tho  polioy  :  but  thia  ia 
obvioualy  an  orronooua  protenaion.  Tho  oontraot  waa  mode  whore  tho  party  oon- 
.  Bcntod  to  be  bound,  and  wmh  to  bo  performed  whore  the  party  a«feod  to  pay  The 
«.n«,nt  to  bo  bound  waa  «iven  at  ^wTork,  and  the  payment  waa  agreed  to  bo 

J.  ^-9.".  286 ;  SuviRoy,  Private  Intornational  Law,  pp.  152, 163  and  16f ;  Mem 
p.  168;  Idem  pp^216  and  216,  and  the  ease  of  Parkon  .,.  Royal  Exoli  Ass. 
€a  there  eited;  Bl^  on  Life  Aaauranec.  2nd  Edo.,  pp.  614and  615;  Pothier. 
ObliRiitiona,  Nos.  238  and  239.  »       ,  '  ' 

It  waa  admitted  by  the  applioatiqn  for  tUe  polioy  itaolf,  that  the  agent,  at 

o^hTrwU  H  7-  T"'  r'""""""  *"  '''"•^  '^'  ^"""P""^  ^^  ropreacntaUon.  or 
otherwise ,  that,  infaot,  they  were  only  to  be  bound  by  the  sanotion  of  the  proper 
offioora  of  tho  Company,  at  their  head  offioe  in  New  York,  in  answer  to  written 
•pplieatronsor  ropr^ntatlons  prcson^ted  there;  and  dhe  polioy  itaolf  had  iu 
binding  force  and  effect  from  being  executed  at  New  York  ;  nor  was  there  anv 
pronaiao  that  the  indemnity  money  should  bo  forthcoming  elsewhere  than  in  Now 
York.     It  waa,  in  fact,  a  contract  made  in  New  York,  to  be  performed  in  Now  ' 

-N?  '  t" . "•  ",'^  •""  r>  *''"™''°''''  ^y  contemplation  of  the  parties,  brought 
within  tlTe  Jurisdiction  of  the  Court,  in  this  Province. 

It  is  true  that  personal  debts  until  discharged  are  said  to  be  due  everywh.ro 
consequently  that  the  debtor  wherever  found  may  be  called  upon  by  the  local 
Court,  to  answer  in  his  person  and  in  his  propertyfor  contracts  mode  elsewhere, 
and  that  even  strangers  and  non-resident,  (by  oon^^  nation.),  and  sj 

ti^^^KMe, 
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«uoh  equitable  condition,  as  the  local  aathoritic 


may  proseo 
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u.  H.,  mhI  «<  Toulos  In  foid  na«  I'dquitA  •!  TatillU  oomrouno  la  ilflnnniierniant  cnmittif  g«n- 
l*^  "  I/mn,  •uflfooanM  rAoiproqua,  #jb  eomUaf*  «ifc  m;i/»r<u«»»»  uli/i/a'dm.  |lut 
In  lh<|  nppllflQtinn  of  thin  rule  to  tho  proiwnt  oiww  two  aifflnultio*  proMnt  thtm- 
mIvm.  KirSl,  Iho  dibt  would  nol  bo  duo  olwwiicro  until  paymonl  had  boon 
demanded  In  Now  York  ;  nor  wiuld  any  broaoh  of  iho  oontrnot  b«  awlRned  In  tnj 
■ellon  for  llio  amount  without  olIogliiK  that  paymont  hud  boon  domandod  In 

NawYork. 

2ndly.  That  tho  Oompnny,  doblom,  h»T«  lowf\illy  performed  thoir  pl^t  of  th« 
contract  at  Now  York,  whoro  tho  enntraot  waa  mado,.and  wlicro  thoy  Apfrcod  to 
pny,  Olid  ha»o  baon  validly  diwlini^d  nooordinR  to  tho  law  of  Now  Yfrk  which 
oporaloii  a  rcloano  of  iholr  obligation  ovorywhoro. 

Tho  flmt  of  tho  propoaltlona  la  anawerod  affirmatlToty  by  tho  proof  (ind  admia- 
■iona  made  In  tho  cnuoo,  tho  aeoond  embodied  a  aound  principle  dictated  by  com- 
mon wjnao  and  aupported  by  authority.    Hoc  Story,  Conflict  of  LawaJ^  331  and 

332,  .  -J 

Had  there  been  no  conflict  of  authority,  and  hnd  tho  Company  oif^worcd  by 
tlieir  doolarotion  ndmilting  timt  a  dom ind  had  boon  mido  at  New  Y^rk,  or  tlinl 
they  owed  or  wore  roij^y  to  pay  the  indemnity  in  Ounudii,  in  that  oaw  tlio 
domand  would  ncccs«arily  have  fiillen  within  tho  jurUdietion  of  thq  Courts  in 
Canada,  would  huvo  formed  part  of  Miolind  P.  Iloarn'n  ONlnto  in  Conitdo,  nnawor- 
•blo  by  Cnnndian  law  for  bin  dob f*  tlioro,  and  dUtributuble  according  to  tho 
loool  law,  but  ao  nooi>  na  tho  authoritioH  of  tho  State  of  New  York  a»»nortod' their 
juriadiotiojn  over  thii  aa'ot,  then  atill  within  thoir  territory,  tho  Irwa  0f  tlila  Pro|g 
loco  and  it»  autlroritioa  wore  powcrloiw  to  control  or  distribute  tho  .money,  and 
Canadian  luira  and  Canndiun  orcditora  could  only  rank  on  it  flubjcct  to  tho 
lawrt  of  tho  Hloto  of  Now  York,  where  the  property  waa  located. 

Aa  regards  odminiHtration  tho  ayatemd  oro  different,  Aiv^xceutbr  or  ndmin- 
iatrutor  under  the  EnglKsh  or  Amerieun  xystom  is  a  truo  roproaontotivo  of  tho 
dcccancd,  at  loaHt  oa  regards  porHomil  property,  throujjh  whom  his  debts  are  paid 
and  his  perKounlty  is  distributed  among  his  heirs  or  logatoea  oceording  to  their  ^ 
respective  rights,  and  ho  ']$  so  exclusively,  within  the  jurisdictioii^for  which  ho  is 
appointed,  ond  is  gencrully  required  to  give  security  for  his  adi^ioistration.  ^^ 

Under  tho  Civil  Law  sjBtcm  prevailing  in  this  Province,  «n  ojceutor's  authority 
la  very  circumscribed,  unless  extended  by  tho  will  appointing  hiin,  in  which 
oaso  ho  has  tho  functions  of  an  attorney  for  tho  oxccution'of  tho  powers  stated 
in  the  Willi  There  is  no  funelionarj  here  corresponding  to  tho  Engil.-.h  or. 
American  administrator.  Pcrbiips  tho  nearest  to  it  is  n  curator  to  a  vacant 
estate,  or  an  heir  *ous  hinifice  (finventaire.  Until  tl'iey  repudiatOj  the  law  with 
us  casts  the  estate  with  its  liabilities  on  tho  heirs. 

Conceding  that  tho  death  of  Michael  F.  Hearp  devolved  his  ©state  upon  hi» 
heirs,  and  that  the  rights  of  inheriianco  as  regards jpcrsonal  property  hove  to  bo 
regulated  ^  Iko  lai^  of  tho  donlieilo  of  the  decoiisod,  yet  tho  cxertiiso  of  auoh 
rights  in  Canada,  could  only  bo  practised  thorb  to'lho  extent  of  tho  authority  of 
tho  laws  and  ^Courts  in  Canada.  A  creditor  fc  Oamada  could  hovo  no  moro 
right  than  the  heirs  themselves,  and  tho  hoirs'only  ^opi[osentod  tho  rights  and 
claims  of^the  deceased.     To  enforce  ^claims  io  a  foreign  jurisdiction  it  was 
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■  mum  

»••  juriMwion.     An   tdinliiiiilrattiin  an<i   iJiiHrihuii-.«  «f  .1  '^'^ '"  1  j«»  Aii.  ciTi* 


li  fullo..  tl,.t  lb.  »||„„i„„  b,  ,k.  nI.  v't    .       ,       •••»~l»»  "wruirf. 

•■/i:.:r.irz,x:::'b;;:t.rr,r  "7  -r^^^ 

§  518.  tVhero  Jhcrc  «ro  different  admini8tration«  granted  in  dlffow„» ««     .  • 
that  m  docMcd  .ho  principal  or  priu.ary  adn.i„i«t„.tir.      .r""*  <'«""'"«'. 

"country  of  the  domicile  6^1.0  I^JJ  purtr  Z^n  r^  '"  ""' 

;;e^..a.oo«,W-,.oir,ordi.rih.c.lltfi;^^^^^^^^^ 
innco  any  o.l.cr  ud,ni„i«tr«.ion  wl.ich  is Rrantod  in  Ic  „  *""""'°' 

^^-.  in  i.  nutureauxiliary  „.erdy,  and  ^^:^l:^::^:':;2:::!Tp' 

"  alo  to  the  orig hal  adniiniMtnition      lt..»  „«  i      i    •   ■  '*'' . '""J' ""'«'  ■ubordin- 

"juriHdiotion  of  tho  latter    Thn.  if ..,- »    •  •       .      ^  "'tUato  within  tho 

trutor  appointed  hero  could  not  assert  a  claim  to  it  horn  „m  '*'"'""' 

;;inwhosoh..„dsitmi«hthappontobe.oV!:rt;     r^^^^^ 

truior.     Tho  only  mode  of  reaching  it  ff  necessary  3.I.«T  """"" 

'«d.nini«.r..tio„la  tho  foreign  countr^ouldr^^^ll^^^^^^^^ 

d.st«butio„  after  all  tho  cluims.ogains;  tho  foreign  ^ZZlThZZ'Vi' 
"oscertuincd  and  settled."  """"""wuon  had  boon  duly  . 

It  has  been  argued  that  tho  Statato  40  Vic.  ood  42  r*nrf„«  .i. 
Canadian  policy  holder  clai».i„g  .n  a  foreign  ^p'ofCr/n  c""/'  ' 
•xooptional  ,hat  ho  is  entitled  in  any  ovont  to  be3  in  011  .L    ^'"""'''  ** 
u  .ade  for  bi.  benefit,  to  comp.,  J  anawe,  to  ^.1';^^  ^  ^dtj 


•iMy, 


/ 


LM^HtbflUdh^Ml&^^l  -^^ai^l^-^ 


GouRT  or  ^^Kfirs  naxiM,  'Wj*^ 


'^ 


vi* 


^ 


,*hm.  I  in*  ««  w«rT«o»  in  t\f  Hinute  frtr  «*f«t»  •  «i>iicltt«ionr  H«-«>.  15, 
iSoh  »pP»iM  to  ll.«  K«iW*«««  for  nMh  |«I'«>J»>«W«"-.  P^wi''*  «•»'?  •"«'  »»?'' 
ipttkingoa  fit*  compul«.iry  IoHHiik«i«U  of  •ooh  o.m.pi»iiU»  in  C«n«.U  in  fltutof 
«iitf  l^l^x^y,  iptt  Iha  f»«l  tho*  •  »«««*  ••  pro»i.M  by  lU  Hiaiill*  in  q^t* 
tion  mV^f^f  «wh  foteign  «»n»P«ni«»  «"•"  ^^^  *'»''"'  '»«•»'  •*«•'  P"^*^'  ''"^'  '^* 
.U«r  th«ir  l.ir«Mi«MIUy  m  mHil.'a  by  iht  term*  of  ll.«lr  «KHr«ol*or  o.Mi»|«tt  , 
Ihoin  lo  iHiy  mi  a  pl»«>  <li««r«nl  from  that  •gr«cil  upon,  or  oipom  Ihtw  to  paj, 
th«  •iiiiio  «l«bt  Iwien  o»er,  when  enlM  u|K>n  by  l«t(al  pnwMW  to  .n.wor  in  («o 
.Uffi'fpntJurloJletioniini  Hi«i.(im<»  liiiw. 

The  m  .jnriiy  of  llio  Ooiiri  are  «.f  opinion  that  tlio  ju.lKmcnt  appalcl  fyom  In 
tl.i«  rtiao  aliouia  bo  WToraod.  It  ia  oonaiqttontiy  moraod  and  rcaprndanfa  aoUon 
dl»niii.ai«i  with  ocwta  of  Uub  Courla. 

Th«  loli<)win«  waa  iho  writion  judKmenfc  of  the  Oiurl:— 

"Tlio(!<»urt  *  *  ♦  ooni-idflrlnff  that  the  policy  of  aaiiurnno*  in  quaation 
in  thlaoau'o  bearing  tirti  n.in.Ur  90361.  and  d«&<d  llw  2Blh  M..y,  1876,  waa 
mado  and  i-a««-d  by  tl.o  appll-ota  «t.h«  C.ity  of  New  Y..rli,  in  the  State  of  Ne»' 
York  and  that  llio  auin  «»f  IB.tHMI  thortiu  inonlionrd  waa,  in  tho  «*«ntof  doath 
•lid  p'rm)fof  death  mid  notice  tlieroof,  aiily  daya  after  auch  pnmfand  notice, 
payable  at  Iho  oftoc  of  tho  ap,«ll«nla  in  the  anld  City  of  New  York  to  the  aaid 
lliel«i»«'l  V-  Hoarn,  hia  oxooittorw,  ndininiatratora  or  aaainna  ; 

And  omiaidcrinK  thai  tho  app.llunta  havo  provod  that  ihoy  paid  the. aaid  aum 
of  15  000  with  InU-roU  ond  coau  to  John  Jj»JIn'«">.  ""'«  odroiniatrator  of  the 
B00.la  chat.da  and  effect,  of  the  anid  Wk0fif\  Hoarn  in  the  aaid  State  of  New 
York  who  had  obtained  judRmont  nRaioat  thetp  for  the  aunio  in  tl.«  Huporior 
Couri  of  tho  .aid  City  of  Now  York,  «nd  that  on  the  12th  day  of  April,  1878, 
•t  the  aaid  City  of  Now  York,  tho  aaid  John  J.  llenrn  beinR  auoh  admlniatrator 
«oknowl«d«od  auoh  paynioni  and  «ti<d-aotion  and  duly  diwhar^cd  the  tppellanU 
from  their  oblitfalion  by  reaaon  of  theiKundcrt.ikinKa  in  aaid  p<.lioy  ; 

And  conaidurinn  that  the  aaid  Johi^J.  Hoarn  aa  auoh  adminiatrttor  had  a 
riiAntp  receive  aaid  payment  and  to  ^ra^aaid  diacharRO,  and  that  the  aamo  la  a 
a«*..r  fo  any  action  or  proceedinK  taken  In  the  I'rovinco  of- Quebec  to  compel 
tho  payment  thereof  by  the  «p|K>llunta  within  the  aaid  Province,  and  U  .  aufficient 
^•■Bwcr  to  Iho  contoatation  by  tho  respondent  of  tho  declaration  oftUMBiMUaDU 
o»KarniHhocBinthiHcnu««rT  X  i||.  ... 

AnU   conHJdo^ing  that   in  tho  jud«nionr  herein  rendered  bl 
Court  ot  Montreal  bn  tito  Slat  day  of  January,  1881,  maintainii 
tion  of  the  roKpondent,  there  ia  «rror:  The  Court  now  here  doth  cancel,  annul 
nnd  8%yae  the  aaid  judgment,  and,  prooccdinR  to  render  the  jud^'mont  which 

'  rior  Qourt  ought  to  have  rendered,  doth  diamiaa  the  aaid  oonteal*- 

'        (Jd^npddothdiaohiirge  the  appcllanta  from  the  attaohmcnt 

premiaelf,  with  cohU  against  the  respondent  as  well  in 

■"said  ^Jgrior  Court.     (The  Honorable  Mr.  JuRtio« 

i^llFf";  Judgment  of  Superior  Court  reversed. 

D.MaimiiBter'^.C.,  (or  »pv^\m. 

Oeoffrion  <f»  Co\  for  respondent! 
(B.3.)  ^ 
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COUR  BE  OiRO^lT,  1682. 


-fr- 


liatte  /domarrdo  do  CQntruiiito  lie  p$ijit  fitre  faito  que  fui  Tactioa  eUti-mdme  et  noa  par 
1lttli«rM.  •' dcmando stibs^quonte.  '. ;.  "*      >•.;'     • 

Quant  lui  iij|,ontnnt  do-In  cdndamflati6n,''>ooiitinue  lo  ddfondcur,  ii'dtait  insuffi- 
S)int  poui'Ta8suj<5tir--A  la  ooetr^iitjci  par  corps.     II  fonduit  ootto  dcrniirjo  prtf- 
"  tbntion  sqr  N»t  2  dtl  titro  34  doi  I'Ordonnanoo  da  16G7,  qui  eeniprte  on 

touto9  lcttr«.s  quo  lit  ooniruint^  no  pout  etro  d<Sccrii<$e  que  si  la  oondumnation 
.     .  "cxcide  200  livrci  uncicn  oours.  " 

Per  Curiam  :■ — Aprd^  avoir  appori6  aux  quoHtions  souniiscE,  d'autant  plus 
'   '  '  do  eoin  qu'cljcs  c(;f|icorncnt  la  libcrtd  du  ddfciideur,  j'en  Buis  ccpcudunt  arriv<$  A 

la  conclusion  quo  lu  rdglo  pour  contrainio  est  bion  fonddo.  La  preniidre 
objection  du  ddfcndcur  par  laqucllo  il  prdtcnd  quo  la  oontruinto  par  corps  ne 
pcut  dtrojtPcor(l<So  quo  si  cllo.a  dtd  deniandee  par  los  oonoIusionaF4o  la  ddc  ra- 
tion, ne  mo  parutt  pas  8<Sricuso,  d'autunt  nioins  quo  I'art.  2272,  sec.  4,  0.  C, 
couiporte  "q;ue  tOute  pcrsonnc  «ous  7e  coujt'd'un  jiigevientde  Cour  accordant 
"  dcs  douiningo^-int'drCtd  pour  injures  personnellea,  est  contraignable  oor 
*'  corps."  Or,  la  tcncur  n)euic  do  cot  article  du  Code,  qui  d'uilleurs  est  noti^ 
s^ul  guide  sur  ccttc  question,  indique  cluircmcnt  que  non-sculcnient  Ton  peut^ 
fiiirc  oettc  dcmandc  apr^s  jugemcnt,  ilbais  qu'il  est  niCmo  plus  rationncl  de  la 
faire  alors  seulcuient  <^u'il  cxisto  un  jugement  accordant  dcs  dommagcs-intdrfits. 
.  Ceist  aussi  I'opinion  de  quclqucs-uns  des  jugcs  de  cette'Cour  &  qui^j'oi  so^niia 
la  question.  '  «  / 

(juant  tV  la  scoonde  -objection,  sayoir :  lo  montant  rcquis  pour  obtonir  la 
contraintc,  cite  ne  souffre  pas  plus  de  difficult^  quo  la  prepiiere.  Lo  Code  ne 
fixe  pas  CO  moBtonf';  mais  d'aprds  Ics  termes  n)@mcs  de  I'art.  2272,  ddjik  'cit4,  ii 
suiBt,  pour  soumettre  Ic  ddfendcur  ii  la  contrainte  par  corps,  qu'il  soit  soiu  le 
^  coup  d'un  jugemeht  le  condamnant  it,  des  dommages-iatirits  pour  injures 
personnvlfes;  ct  comme  le  Code  n'cn  spdcifie  pas  le  montant,  je  serais  dispose  A 
.    »      raocordcr  bit*  ^ue  la  condaai nation  he  f&t  que  d'une  piastre. 

,;  B^glo  d^clarde  absoluc. 
^,        .          O«cor  Gfa«de<,  pour  la  demanderesse.  ''  '        . 

Champagne  &  Comdlier,  ]^\ir  \e  d6fcndcur.  ~    -^ 

(J.-0.  D.)  .       -  «• 

(a)  D'apris  cette  dvcision,  et  plusieurs  autres  dans  le  mfime  sens,  il  est  bien  permia  de 
croireque  lea  dcrniers  vestigea  de  rOrdonnance  de  1607,  tomberont  avant  longtemps  en 
complete  d£8u6tude.  Et  rien  en  cela  d'etunoant,  aurtout  al  I'on  conaid6re  que  cette 
Ordonnance  a  toujours  6tti  vtrangcre  i\  I'organisation  de  noa  tribunaux  et  h  noire  ayatime 
de  procedure  et  a  cease  d'fitre  auivie,  mume  en  France,  depuia  bientOt  un  Bi6cle.^(i.  a.  d.) 
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Appbai,  :— FiVfc  Pbaoticb. 

ABBB8T  OK  JaDO«KT:-S*fttIon8  32aBd  7aofo32-33  Vic.  cb.  29alIowa  motion  ia 

r-WhewB  motion  in  arrest  of  jVdgmenrhMto^^^  «» 

tion  raised  by  the  moUon  ia  determined  in  faror  of  the  defendant   the 
^        Court  on  the  Appeal  Sid.  will  ar«Bt  judgment.    (Do.)......  '  „ 

'  •      seTrtrthen!r/r*""''?"'^*"°*'°"'"»™«'^ 

wLon      h.  r    J^' >  n"^""'  ™  ""PP"'*  *"«"»'■>  "I  «>»e"ed  only  the      . 

^     SS„„         ,      «  P-  *•  °"  *•■•  ^PP*"*  "*  ''»  «J«t  the  motion  J 
the  reason,  are  Insufficient.    (Regina  vs.  Deery,  Q.B.)......  laa 

BA«  D"--™ --Where  monies  hare  been  deposited,  from  time  to  time,  i'^a  iani*;; 

the^credU  of  A,  of  whom  the  bank  was  creditor  to  an  amouit  far  ""ed! 
tog  th.  balance  of  such  deposits,  and  on  the  nndersSng  that^ul 
deposit,  were  to  enure  to  the  benefit  of  the  creditors  of  A  «neilly  B 

ff  tf^,!-?''"*^' **'"""'''"' "««"»»' "knowledge  by,  thfLk 

of  toe  ex«itenc.of  any  ,uch  right  on  the  part  of  B  and  otheU  wh"s1 

a^doSdir""?';'*"^''  (^•B««'l«e  Jacques  Oartier.JpeTl^t 
and  Qiraldi  tt  vw  et  al.,  reipondenta,  Q.  B.) ff«>"«h, 

OAUB:-In  .  suit  fpr,  •  "ha«holder •ho ha. ««nmed a poritioi "li^^ii'.'Ji.id': 
laritie.  in  the  original  organiaation  of  the  eompanr  at  a  Talid  «M«n  fc. 
Co.,  appeUant^  and  Lewi,  ^t  al.^  respondents  Q.  B.). n»-~ 
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CapIAB   AD    RcBrONniNDDM:— TlV/e  PlIACTIOE.  ^AM 

€arrikr  -.—  ViJe  Fkrhv  Boat. 

G0MM18H10N  MKRCHANT:—ric/(!  Oahino  Contract. 

OOMPARIHONOP  IlANDWttlTINCk:— ri(/«  EviDHNCr. 

€oNTRAi.NrR  FAB  Coiips :— Service  of  the  motion  foi>  the  rule  m$i  is  not  necessary  ; 
personal  service  of  tlie  rule  being  sufficient.    (Watzo  vs.  Labelle,  an<l 

Frappier,  niiaen  cauir,  0.  0.>. 131 

"  "  :— In  a  rule  for,  in  a  case  of  *ai»ie  revendiiqtion,  against  lh»  gardien,  it  is 
not  necessary  to  give  the  alternative  to  deliver  the  effects  or  pay  the  r 
value.     (Do.)... j 121 

"  "  :— In  a  rule  for,  against  a/oI  a(i3mlicalaire,  to  compel  payment  of  the  losj 
occasioned  by  the  resale  of  the  property  originally  adjudged  to  him,  It  is 
not  necessary  to  describe  the  property.  (Delisle  vs.  Sauche,  and  Sauchc, 
/ol  adjudiealaire,  0.  of  B.) 182 

u       u  t—personal  service  of  such  rule  is  not  necessary,  personal  service  of  the 

motion  for  the  rule  being  sufficient.    (Do.) , 162 

"       "  PAR  (jORPS  :— The,  may  be  accorded,  in  the  case  of  damage  resulting  from 

personal  injury,  after  the  Judgment  awarding  damages,  and  even  if  it  be 

not  demanded  by  the  conclusions  of  the  declaration,  ^nd  it  iiai^y  be  even 

*    so  accorded  in  respect  of  an  award  of  damage  fof  only  ¥25.    (Ouellettv 

vs.  Valliores,  <).  C.) ..4 .....; ajii 

Cbimlsal  PKACTicB:—Fi(fe  RKOEivi>ya  Stolen  Goods. 

"       «<  :— Verbal  evidence  that  the  abducted  woman  had  i|ti  interest  In  property  ' 

generally  (without  proof  of  the  particular  interest  alleged  id  the  indict- 

••.^*.^        ment)  is  insufficient  to  sustain  an  indictment  ua^er  32-33  Vic.  ch.  20,  3. 

5^,  which  sets  out  the  particuhr  interest  which  yito  abducted  person  hud 

id^rbpertics  described  in  the  jcount  of  the  ^dictment.    (Regina  Vs. 

Kaylor,  Q.  B.)..... .../ ; 36 

■"  ','  :— An  indictment  under  S,  04  of  said  Act  mdj  be  sustained  without  evi- 
dence of  the  prisoner's  knowledge  that  the  fibducted  person  was  an  heir- 

~^       ess.    (Do.).. ; I 30 

■■*^ ..,  --'  ? 

■*'       "  i—^Vide  Aabebt  of  Jdoomeht.  /  ' 

.■  /  .     ■ 

II         u  . —    u  IndIOTIONT.  .  / 

u       II  . —   '<  RisiRVED  Cask. 

4«  «i  ._in  nn  indictment  for  wounding  with  intent  to  commit  murder,  it  is  no't 
necessary  to  specify  in  what  manner  tlie  wounding  was  eflected.  (Regina 
vs.  Deery,  Q.  B.) ,i I29 

"       "  :— Where  no  objection  is  taken  to  the  form  of  the  indictment  until  after 

verdict  the  indictment  must/stand.    (Do.) ., .:....  129 

Dawaoes  (action  of) : —  Vide  Specul  CoNSTABLi.' 

"  t—Vide  Registration.        /        / 

"  :— May  be  recovered,  be^ilides  interest  or  instead  of  interest  under  Art. 

1077  0.0.    (La  Oompagnie  du  Chemin  de  Per  de  Montr6al,  Ottawa  & 

Occidental  vs.  La  Corporation  da  Oomto  d'Ottawa,  S.  0.) 148 

"  : — Fti»  OoNTRAiNTi  par  Oorps. 

Oonatiom:— Fi<fe  Marriaqb  Oontbaot, 

«       :— A,  tuade  before  the  coming  into  force  of  the  Oivil  Oode,  is  nnll  if  the  donor, 

without  reserve  of  usufruct,  remains  in  possession  of  the  property  given  up 

#1    '®  **•*  •'V  **f  ^^  death,  and  a  clause  reserving  a  right  of  habitation  joint- 

^     '"    ly  with  the  done<q  was  not  equivalent  to  a  delivery  of  the  property. 

(Lesage  VB.  Prudhomme^O.  of  R.) 213 
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ETH>B.vct:— Fiirf«  Phthicum. 

"        '-The  ^ilgrnatare  to  a  writing  which  Iff  denied  cannot  be  proved  solely  by 

'>  '  '  ^TJu^T  "^  *•"*  '"'''"**'*  "iK^^fro  with  other  ^iffnatures  which  «« 

^  adijitted   or  proved  to  bo  genuine..    (Paige,  appellant,  and   Ponton. 

»  resliondeni,  Q.  B.) ,, i,.*"' 

•,  "     ,  :-»'.yi  INVKNTORY.  -...^^l-IM 

EW  u  roB  (pow^r  (/)  .—  Firf/?  WitL. 

t'K^ces  :-.f'ii0|MDHiciPALiTr.  v  ' 

F,8,^v  B0AT:-|.The  proprielor  of  a,  is  liable  a.  a  common  carrier  for  the  loss  or 

■,  dfmageof  things  entrusted  to  him,  unless  he  proves  that  such  loss  or 

'  «tr*!  T"?-,?."ff'*^''^  *  fortuitous  event,  or  other  ground  of  exemption 

'  \         T"**' ^'t-  V«"  0.  0.    And  no  modification  «f  this  liability  occurs  with 

'''•      lTa     ?^  .°™  ^'^'""'  ""  "**  ^""y  »"'**  ^y  »  »"'«""  "ho  remains  on 
;      board  with  the  animal  during  the  passage.    (Robert  vs.  Laurio,  0.  of  a  )  378 
FoLLR  KNenina :—  Vide  Oontbainti  par  Oobpb. 

Oam.no  dpjrucr  :-A  sale  of  goods  to  be  delivered  at  a  future  period,  admittedlj 
=^    made  without  any.  intention  on  the  part  of  the  seller  to  deliver  or  on  the 
*       \  I  ^"^°!  th«  Porchasor  to  receive  delivery  of  the  goods,  and  on  the  under- 
?  I  "tanding  that  the  parties  should  settle  with  each  other,  at  the  period  fued 
.1  for  delivery,  by  the  one  party  paying  to  the  other  the  difference  between 
I  the  price  of  sale  and  that  which  might  prevail  at  the  period  fixed  for 
v!  !r"^«?  "  mere  gambling  transaction,  and  therefore  illegal,  null  and 

void.    (Shaw  vs.  Carter,  S.  C.) ^ 

:-A  commission  nxerchant  acting  for  the  Vend'orTn^suih'a  ■casy.Tand' hav^ 

00  )T.  '  "*"""'  "l""'"*'*  ^y  »'''°  '»  connection  with  such  sale. 

OaRDIEK:— F||p^ONTRAI^IB  PAB  OoRPB.  " ^^ 

HV..OTH.0 :- A,  J«^ted  by  a  seignior  on  his/J«^and  seigniory  (described  by  It.  con--  ' 

tent,  and  boundaries)  prior  to  the  date  of  the  publication  of  the  notice 
^depositof  the  carf<«<«  thereof,  created  a  good  and  valid  hypothec  on 

'  Shr^j    '"/"?    •^•^n'"*  '*'«^"''"^  '•*"•'  """  «*°«''  ^y  ""id  seignior. 
^         ,  ChisT.8^  et  al.  vs.  Pau*|^.   g„am,  and  Robertson,  opposant,  and 

Lamarchl^opposant,  S.  G.)..:.... ; 'J^ ■''"*'  ^^^  . 

=~7*'^"«*«'^t!'"">'8»«»'«.ypo%c  after  the  publication  of  the'notice  of 

:-Such  hypothec  on  said  lands  was  not  affected  by  the  failure  of  the  morU  - 
gagee  to  fyle  an  opposition  as- required  by  ch.  <0  of  the  Cons.  Stat  of 
L.  C,  sec.41.    (Do.) ,4... ^  162 

Hyi.oTH.CAR,  CR»m,oR  :-A  creditor  who  his  insured  property  hyp;;he;ted ' « 
eecur.  y  for  a  debt  due  to  him,  and  who  has  been  paid  i„  part  by  the 
receipt  of  the  insurance  money  from  the  Insurance  Company,  is  not 
entitled  to  recover  from  his  debtor  more  than  the  baUnce  due,  including 
thepremiums  pani  by  him  and  interest  thereon.  /Srchambiult  et  al, 
appellants,  and  Lam6re,  respondent,  Q.B)..        /  23& 

I-PROv«M,KTs  :-The  owner  of  an  immoveable  which  hasteZsoid"b;  th7.heriff  in 
execnuon  of  a  judgment  recovered  by  an  ordin/ry  personal  creditor,  can 
claim,  a.  against  a  bailleur  defends  claim  for/4hich  he  is  not  personaST    'm 
Uable,  to  be  paid  the  value  of  his  improveme^^of  said  imm««lSS    * 
Sr^SenVTeV'' ''''''""'''"• -^^^^^^^^^ 

■    -  ■      *        *  '  ^    "*/ •*•*•••  ••••••••••••••••^•••••■. ;»,,,,. o#v. 
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.—A  perton«l  creditor  of  auoh  owner,  hftTing  a  hypothec  on  Mid  immoTC- 
*M«-«in  legally  exercise  the  right  of  luoh  owner  go  to  claim  said  im- 
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30 
39 
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provementa,  in  the  absence  of  any  action  On  the  part  of  sueb  owner.  (Do) 

"       :— The  value  of  th«  claim  of  such  owner  must  be  settled  by  ventilation 

(Do.)..... f... .'...„^ ; ;_ 

"       :— Said  claim  for  libprovemento  need  not  be  registered.    (Do.) 

IiioiOTii«NT  :-In  an,  for  wounding  with  intent  to  murder,  the  omission  of  the  words  " 
"of  maliec;   aforethought"  constitutes    a  substantial   defect   therein 

(ReginaTs.  Ca^r,  Q.  B.) * *    jj 

"  .     :-In  an,  for  wouiding,  with  intent  thereby  to  commit  murder*""the  words 
"  of  malice  aforethought "  are  not  a  necessary  ingredient,  under  section 

10  of  ch.  20  of  the  32-33  Vic.    (Regina  vs.  Deery,  Q.  B.) 129 

i— A  count  such  as  above  is  materially  different  from  one  charging  wound- 
ing  with  intent  feloniously,  wUnilly,  and  of  his  malice  aforethought  a 
ccrtoin  specified  person  to  kill  and  murder.    (Do.) 129 

IHBOLVIST  AOTOf  1B73:— Klrf«PBACTlCl.  .  •' 

Imsdbanck:— KiieHypoTHKCART  Cbiditob.         "^ 
Ihtibist:— Fide  Damaoeh. 

:— Arrears  of,  due  to  a  vendor  of  an  immoveable,  and  whereof  a  memorial 
has  been  duly  registered  under  Art.  2125  C.  C,  cannot  be  sued  for  hypothe- 
carily  beyond  five  years.    (AlacDonald  vs.  L6rigerdit  Laplante,  C.  of  K.)  303 

ItnriNToBv:— Fi(/eTBiP#BTiTiOoimp»jTY.  / 
:— Where  an  action  to  set  aside  an  inventory  and  parlaffe  Is  brought  by  a 
member  of  the  family  who  formally  consented  thereto,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  his  or  her  consent  wa3  Improperly 
obtained ;  and  parol  evidence  is  admissible.on  the  part  of  the  defendant 
to  repel  the  verba|  proof  of  fraud  adduced  by  the  plaintiff.  (Oharlebois 
et  al.,  wpellanta,  and  Oharlebois  «(  vir,  reSpondento,  Q.  B.) 364 

LiASi  :-A  verbal  lease  of  ^  house,  without  any  agreement  as  to  its  termination,  can 
only  be  legally  terminated  by  a  three  months'  notice.  (Gougeon  vs  Yuile 
etal.,  O.of  B.) ^. [ '..         j^j 

Lu  Loci  Contbactcs  :— Although  a  policy  of  l;fe  insurance  issued  by  a  company  hav- 
ing its  head  office  in  New  York  but  licensed  to  do  business  in  Canada,  and  ^ 
issued  and  payable  in  New  York,  ^  the  life  of  a  person  raaident  in  Mon- 
treal,  and  on  application  made  through  the  Company's  agent  in  Montreal, 
is  a  Canadian  policy  within  the  meanidg^of  the  Dominion  Statute  40 
Vic.  ch.  42,  the  contract  is  nevertheless  a  New  York  one,  and  payment 
of  the  amount  coveredi^  the  policy  must  be  demanded  there  before  the, 
Company  can  be  considered  in  default.    (The  Equitable  Life  Ass.  Co.  of' 

the  U.  S.,  appellant,  and  Perrault  es  qual.,  respondent,  Q.  B.) .,   332 

«    «    i(      .._And,  although  the  assured  died  in  Montreal,  payment  under  judgment  of 

""  the  Superior  Court  of  New  York  to  the  administrator  of  the  assured's 
estate  in  New  York  was  a  complete  bar  to  any  suit  for  the  recovery  of  the 
amount  of  the  policy  in  Montreal.    (Do) ^ ......'j .i...  382 

Lira  lNi|cRANCB:>-.l'i(fe  Lkx  Loci  CoNTBACTDB.  '         ,        *•  *  ;  ,1 

MabbiaO^  Contbact  :— a  stipulation  in  a,  whereby  the  future  httBbfciia  gives  a,  life  rent 
to  the  future  wife;  in  consideration  of  the  renunciation  by  her  of  all  right 
of  community  of  property  and  dAwer,  and  to  all  other  matrimonial  rights, 
is  not  a  donation  requiring  to  be  registered  during  the  lifetime  of  the 
donor.  (Chisholm  et  al.  vs.  Pauz6  ei  qualiti,  and  Robertson,  opposant, 
andLamarche,  conte8Unt,S.  C.)... .•. / 182 
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INDBX  TO  PaiNOIPAL  MAXTEBS.,      f 

IfCNICIIAUTTt.— VlDil  TbLL-BHIDO.  ••••■   3M 

TAKTAcm:— Vide  ilmoBiTt,  \  ■;  o.  a  w.; iw 

.      "     :— i^<i«  LvriNTORT.  — r- 

Pabticdlab  Lboatkm  :— FiA  Will. 

PARTNBadHip  -.-In  a,  between  advocates,  each  can  aue  for  hi.  «!,.«.  Ar-i-C  '. 

after  the  dissolution  of  p.rt'nershipTLd   uch  st«  21  S   *  "!^^ 
any  debts  due  by  the  other  parlr  Ind  vli  aSy  Tr.^tS  '^ 

-CiTfToRT  AoTioK :— Firfe  Pbactioi  " *^ 

P.act:c.  :-Want  of  notice  of  action  to  a  publ'ic  offlc;r;houid"i;e"pie;d;;i'by;*;i;;;i"   "' 
nary  exception,  and,  therefore,  if  an  action  be  dismissed  for  want  Srlun^^^     ' 
na«7  plea.    fLegauU  et  vir  vs.  Lee.  S  0  )    '^               «  «  on  a  preiimi- 
«  :-»^*S*isi.R.v«.D,OAm».  "••-"• ^« 

i—   "     CoNTRAINTa  CAB  CoRPS.  - 

.  "           :—  «    Phybioiak.                                                                                * 
:-In  an  action  to  recover  back  monies  alleged  to  have  been  na!dtn~. 

Art  2274  0.  0.,  and  by  ch.  87  of  the  Cons.  Stat,  of  L  g  iaeo  W  .nhjJj 

2,cannotbeenforced;theeffect„fArt  13*)<rf  heLeo7S  P  totrS 
repca^  the  provision  of  the  Statate  and  of  th^  OivU  oJde     VSlo^ 

Appellant,  and  Carter,  respondent,  Q.  B.) !.!...:.  ^^ 
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Pkactici]:— Th«  lecuritj  on  an  appeal  from  a  Judgment  digmlssingan  application  for 
dlicbargo  under  the  lunolvent  Act  of  IHT&iiml  atnenduiunt*  mint  LegtTen 
within  eight  days  from  the  rendering  of  tlie  Ju<lgm"nt,  and,  conieqiiently, 
liotice  given  within  the  eight  dayii  that  Bpciirity  would  be  giren  on  a  du/  ~~ 
•  Bubicqucnt  to  the  eighth  day  in  InBulHcient.  (0  Nvili  et  al.,  appellants, 
and  Morrice  et  al.,  reapoudenU,  Q.  B.) Jij 

"  :—\  precarious  bolder  who  issued  au fiititnire,  and  pleads  a  general  issue, 
cannot  in  argument  attacic  the  plainiitTa  title.  (Lesage  vs.  Prudhomme, 
C.  of  fi) k ^ J15 

''  :—l^<(/«  QCEBKO  CoMTiiovBBTiD  Elkui IONS  Act,  1875. 

"  :— I'll/*  SkoOBITV  FOB  C08T8. 

"  :— A  petition  for  requfie  eiviU,  on  which  an  order  to  suspend  has  been 

gn^|teli  in  chamkers  under  Art.  ROT  ol  the  Code  of  C.  P.,  need  not  be 
prcselud  in  open  Court,  but  may  b<'  fylcd  in  the  oHice  of  the  clerk  of  the 

Court.    (Landrevijle^rg.  Lacroix,  C.  C.) ,...i. "^gt 

"  :— The  Court  in  baiteo  has  no  right  to  revise  such  order.    C^jO.) 28T 

"  :— Although  a  rule  for  contempt  against  the  Pruthonotary  i^  An  irregular 

mode  of  testing  the  constitutionality  of  a  Statute  establishing  a  tax  on 
exhibits,  and  jthe  right  of  4(p|M-al  de  I'lano  from  a  judgment  on  such  a  rule 
"might  be  questioned,  yet  where  both  parties  have  acquiesced  in  the  form, 
'-  *  and  have  expt^B3ed"a  desire  for  a  di-cision  on  the  merits,  the  Court,  in  its 
discretion,  and  where  the  question  is  of  public  interest,  may  overlook  the 
technical  difficulty  and  deal  with  the  case  on   the  merits.    (Loranger, 

Attorney  General, /'ro /^«^i/ia,  appellant,  and  Reed,  respondent,  Q.  B.)...  33t 
"  :— Fk/«  TuANs-vcT^oN. 

Phisbvtkrian  Ciiurch  :— In  the  case  of  a  non-established,  its  constitution,  or,  in  other 
words,  the  terms  of  the  contract  Under  which  its  members  are  associated, 
are  rarely  embodiediii  a  single  document,  and  must,  in  part  at  l^ast,  be 
gathered  from  the  pi^ceedings  and  practice  of  its  judicatories.  (Dobie, 
appellant,  and  The  Board  of  Maniigement  of  the  Temporalities  iNipd  ^f 
the  Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 

'Scotland  et  al.,  respondents,  Q.  B.) no 

'•  "  :—Every'perBon  who,  becomes  a  member  of  a  non-established,  must  be  held 
to  have  satisfied  himself  it|  regard  to  the  proceedings  and  pracMce  of  its 
Courts,  and  to  have  agreed  to  submit  to  the  precedents  which   these 

establish.    (Do.) 17a 

II  II  :— The  Church  which  existed  in  Canada  previous  to  1875,  under  the  name 
of  "The  Presbyterian  Church  of  Canada  in  connection  with  the  Church 

of  Scotland,"  is  a  non-established  Presbyterian  Church.    (Do.^ 170 

11      II       :— The  minutes  of  "The  Presbyterian  Church  of  Canada  in  connection  with 

the  Chllirch  of  Scotland  "  Hffbrd  evidence  to  the  effect  that,  in  all  matters 

which  its  Synod  was  competent  to  deal  with  and  determine,  the  Will-of 

«  the  majority,  as  expressed  by  their  vote,  was  binding  upon  every  member 

.  of  the  Synod.    (Do.).. '. 170 

Promissory  Noti  :— In  an  action  on  a,  against  an  accommodation  endorser,  exhibiting 

y   on  its  face  a  manifest  alteration  of  date,  and  the  endorser  pleaded  such     .. 

alteration,  the  bolder  was  bound  to  show  that  the  alteration  was  made 
•  ,  before  the  endorsement,  or  that  it  was  made  witB  the  endorser's  consent 

(La  Banque  Yille  Marie,  appellant,  and  Primeau,  ie3{)ondent,  Q.  B.) ;    20 

,  ",  "  :— Where  an  indorsee  suing  a  prior  indorseriklleges  that  the  note  cameinto  ' 
his  hands  by  delivery  to  him  by  such  prior  indorserj  and  it  turns  out  that 
the  note  never  was  so  delivered  to  him,  but  that'  he  and  such  prior 
indorser  were  accommodation  indorsers,  the  plaintiff  will,  nevertheless, 
be  entitled  to  reqover  judgment  fa  his  favor  without  amending  his 
declaration.    (Whitfield,  ap^llant,  and  Macdonald,  respondent,  Q.  B.)...    6» 
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P«.M.»..mT  NoTB  :-The  rl„h.  .o  to  r.coTor/rom  the  prior  Indorwr  i.  not  affected  b.  th. 
'  o  i  „„i     .'^  "  ""^  IT'H.f /«n.Kreom,ntbetwoen  thorn  that  IheyToi 

.g.in.t  .„y  clain.  which  »ight  be  «.ado  uporhrbftheTulLer;; 

e"fferr  ;  ^  ""  T  *  •""""««  °^  "«'  «"'  J-^lo""  Which  h2  be 
effect  of  rehering  the  ...baequent  indoraer  ffom  liability  to  the  Bank  for 

"       "      :-W<feWin.  -ll " • -^^ 

Act  iiff.!„.«  .h  ^- .  . '  —where  an  ete.tion  petition  under  tbo 
returning  officer  by  name,  who,  however,  is,  not  made  a  party,  and  whl 
does  not  appear  In  the  suit,  the  responden't  is  not  f ntiiled  o  ik  fof 
secun.y  other  than  that  which  is  required  by  the  icttoto  gire^  on  a 

i^^anS?h      ""'"*  °'«^«8»in«'  '^hom  nothing  is  asked  by  the  T,eti. 

:    -rg^rtLt7;it^^xt::iT' '  -"  *  '^'^-^-^  ^^^^ 

wTMakeTnar?"""*""  f"'"'  "'  '"'°l«'"  "^  ""y  "I'^ious  denominaiio; 

■  T-nH  ?!  [""  "^""^  °^""'  «=*"'«dates,  will  be  held  an  agent  of  such 
cand,da.e  w.thin  the  n,o„ning  of  the  Act.  (Massd  et  al.,  petftlone„,  «d 
Kobiljard,  respondent,  O.  of  R.) r,  quu 

congregation,  for  the  purpose  of  influencing  their  votes  in  favor  of  a 
.    \        ..     ^7?  r  "*'"''*'•''  '^  ""^  •">  ""^^  «'  ""<»"«  influence     (Do  ). 

nT    .        r         ""■  "'"'*'  "'  '*'■"""  "f  ">«  sacraments  to  those  w-hoa« 

.        inS  1  .  ■?  '"f'""  ""  '"^^'y  »f  the  elector,  is  an  act  of  undue 

"    ^  'nfluence,  and  has  the  effect  of  avoiding  the  election     rOo  ^  • 

«Kc.v.oSxb..v«oons.,Jntheabsenceofproofaftowh;^^^^^^^^ 

.for  receiving  cannot  be  susUined,  however  guilty  the  possesion  iJT 
holder  may  .eem,    (Regina  vs.  Porry,  Q.  B.)  .  ^. 

R.coR«EH's  CocRT  :-The  appointinent  by  the  Recorder  of  the  Judge"of  ^S "i^  his 
Deputy  .sqmtele^al.    (Molsonet  al.  vs.  The  City  of  MontreaLS^C  ) 

JlEOISTR4TI0»J  :-  Vide  iMPROVKMENtS.  ' 

n7„t^^'"'-.r'"l'.""''~'^^''""^  "■«'«**"  *  «'«'">  «»«!'«'» «"» immoveable 
property  without  having  a  legal  right  so  to  do,  is  liable  to  the  registJ^' 1 

:—Vide  Harriaob  Oontraot. 
**         s-r  "-  Hypothso.  i  '   ' 
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BiafflTBATioN :— The  provliloni  of  Art.  2098  of  the  Oivil  Code  >ra  applicable  to  tramac- 
tiooi  ba<l  befura  ib^  coming  into  force  of  the  Code.  (La  H<ioi6t6  I'erma- 
nente  de  Construction  ^u  District  de  MontMal,  appellant,  and  Laurin, 
respondent,  Q.  B.) , .'. jgi 

RaQcira  Citilb  :—  Vidt  PaAorioi. 

RiUBTiD  Cask  :— The  Court  has  no  jurisdiction  over  anj  question  arising  onareierred 
case,  but  onljr  orer  such  as  has  beeo  tbcrabjr  reserved,  (ilegina  t*.  Carr, 

Q.B.) ; , «| 

S»mbU—A  question  raised  \>f  a  motion  In  arrest  of  Judgment  li  a  ques- 
tion  arising  on  the  trinl,  Mnd  pruiN-riy  reserved.    (Do.) 61 

Slisn  RiviNDiOATioN :— It  is  not  obllgutory,  in  the  caxe  of  a,  to  give  the  defendant 
the  alternative  to  restore  the  property  seized  or  paj  its  value.  (Walao  vs. 
Labeye,  C.  0.)., 120 

Sah  :—  Vide  OAHiNa  Contract. 
"          :— A  sale  bjr  a  biscuit  manufacturer  of  bis  stock  in  trade,  with  the  goo4>^ill 
and  ail  advantages  pertaining  to  the  name  and  business  of  the  vendor, 
conveyed  the  exclusive  right  to  use  tlie  name  of  the  vendor,  "Maokin- 
Don's,"  as  well  as  the  device  of  a  boar's  head  grasping  in  its  Jaws  a  bone 
(which  had  been  in  use  by  the  vendor  prior  to  and  at  the  time  of  the  sale),       _ 
on  all  labels  used  And  generally  in  all  matters  connected  with  said  busi-      '~ 
negs,  and,  consequently,  the  vendor  bad  no  right  after  such  sale  to  use 
said  name  and  device  in  the  manufacture  and  sale  of  biscuits.    (Mac> 
kinnon,  appellant,  and  Thompson,  respondent,  Q.  B.) 321 

SaltaAi  :— An  agreement  to  tow  into  Oasp6  harbour  a  steamship  carrying  passengers 
and  a  valuable  cargo  which  b^d  lost  her  screw,  and  had  been  six  days 
under  sail  in  the  Ouir  of  St.  Lawrence  near  a  danKerous  coast,  and  exposed 
to  peril,  for  a  sum  of  ilSOO  sterling,  is  equivalent  to  an  agreement  to  pay 
salvage  reward.    (Stewart,  appellant,  and  LIrewia,  respondelit,  Q.  B.) I4 

SictaiTT :—  ViJe  PnouiBSonT  Noti. 

"       roR  Costs  :--A  non-resident  plaintiff  who  contests  an  opposant^  collocation 

is'bound  to  give  security  for  costs,  if  demanded.  (La  Soci6t6  Anonyuie  dea 

^glaceset  produib  cbimiques  de  St.  Gobain  ft  Co.  va.  Qibertoo,  and 

Bclanger,  opposant,  S.  C.) ,. 2\t- 

Smvitudi  :— The  owner  of  a  property  has  no  right  of  passage  Over  and  partial  use  of 
hi»  neighbour's  property  to  repair  tho  wall  of  his  house  adjoining  the 
Other. property,  without  previously  indemnifying  his  neighbour  for  this 
probable  damages  which  he  may  cause  in  so  doing.  (La  Soci6t6  do  Con- 
struction Canadienne  de  Montreal  vs.  Lebrun,  C.  of  R.) 14S 

Bpbcial  Constabli:— A,  is  entitled  to  notice  ot  action  for  damages  for  false  arrest. 

(Legault  «t  vt>  va.  Lee,  S.  C.) 38 

Sdbstitdtion  :— a  universal  residuary  legacy  to  certain  parsons  in  trust  to  pay  the 

annual  revenue  thereof  to  M.  C.  during  her  natural  life,  and  at  her  de^tlt'"''''^ 
to  divide  the  capital  between  her  chiHreo,  created  a  subatitutiofi  in  favor 
,        of  the  children  born  and  to  be  born  of  H.  0.    (^QJwsttnr  vs.  Ual't  <<  yual., 

and  Cunningham  «<  iiir,  opposants,  Oj.i>Ht7.7.. ; 13S. 

-      "  -.—  yide  WiLh.       .  :    '  ' 

Tax:— The,  imposed  by  tiie  Quebe^  Statute  43  and  44  Vie.  ch.  9,  s.  9,  in  the  shapa 

of  a  duty  of  ten  i:ents6n  each  exhibit  fyled  before  tbe  Superior  Court, 

/  etc.,  such  duty  payable  in  stamps,  is  in  consideration  of  a  aervlee  to  be         , 

rendered  by  an  officer  of  the  Ctovernment  of  the  Provinco  of  Quebec,  and 

for  a  merely  local  object  in  the  Province  (vis.,  for  the  maintenance  of  the 

administration  of  justice  in  the  Province),  and  is,  moieover,  of  a  limflar 

'         naturato  the  taxes  collected  in  the  Province,  prior  to  Confederation  for  th» 
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IJIDiX  TO  PRiNtilPAr,  MATTIM.  4  fa 

purpojof  nujnuining  the  «lmlnl..r.tIon  of  Ju.tloe  tbe«in.  .W  which'"' 
hate  alwa/.  been  tmted  m  local  u^u,  and  cona^juentlr  ihe  Tct  la 

appellant,  and  fleed,  reipondent,  Q.  B.) '     '  ,.. 

?er,.:   wJ^^  wUhin  S  ""  ""^  '"'l-'"'«''  *""  ♦-  ^'»""  the  property 
inerein,  waa  within  the  powun  of  the  Legislature,  and  the  ord».  in 

Council  forfeiting  the  right  of  exacting  toll.'for  paH  nj  „„  .'tottrd^ 

o;ct:un??nrrb:°'''j''T''^^ 

f.««.,  p  ,  •»«»»'•">«»•"•  br  order  of  the  Kxecutire  Council  oj  the 
STh.  aZ  St'  °*'"'*'  "•"  '""•'•'^"^  "'•  '■-''^'  »'  the  proper; 
nf  M«fhf  !.  •'  •  'PP*"""*-.  •"«>  »»>•  Municipality  of  tL  Town.hip 

T.4D.  Ma«  :-A,  conil..U.g  of  a  label  with  the  Mai  of  the  Corporation  (defendant) 
compo«d  of  a  Tlrgln  .liting  on  a  thr.ne,  etc.,  with  the  word. ''  clS 
Syrup  of  Spruce  Gum,"  I.  nota  colorable  imitation  of  a  trade  maVK 
.     .'•"•««''''«--*'-"«^rupofRedHpruceGum7.^d^h?J;pea^^^^^^ 
the  preparation  .old  under  .he  marlc  first  mentlonecl  waaeawntWIy "fffer 

«       u  »r  .\      '     **•  '*  Provfdence  de  Montreal,  Q.  B.) -     «, 

.ptSTgui  Too?' ':!r .!:.:''''  *"'"  -  '•"'""  °'  •  -^-p  °' " 

^e«T  h?         •'*^'*™"''*  thelrllcense,  an  action  would  not  i.  by 

T.A»,Aor,ON  :-In  „  action  to  m  a,ide  a  deed  of  tran»aclion,  bf  which  a  Judgment 
annulling  .,,<.«„,.  j.  jesiated  from,  and  a  ccMioL  ide  of  aU  «S  ^.f 
SUccoMion,  it  is  nece.«iry  to  offer  to  restore  the  sgmof  mZy^clel 

TH.,.BT.T.  Co-«>„v:-I„  c^e4u««rbVthe'f;;;;ir;oft;e";;;he;of  ;he-p^^^^     "" 
?.  .  w^-'  «H6^entory  of  the  community   of  Droperty  which  had 
.xUj«H*Vween  her  and  their  father,  who  died  on  thi  uTh  of  June  1m"     ^ 
^^^^ntesute.  leaving  the  pUintllft,  then  minors,  as  his  ieir.  at  law  aid  t;     • 

2  1  rth'      *!!'  •I'^'r ""  '^"""""""^  '"  f»™«»  betw'^'n  def  n! 

-TJef„,rr       "^''t'^'r""''-    (^'°'°" "tl- ".Ramsay, a  0.)....  167 

Ton,  M«    ^i^rr'",*  "^  *'*'"*"'^"*  •""  ""» "^'-tJ*  Of  hU  wife,  on  li;  ' 

community  was  immaterial.    (Da) .  i«» 

mSf  H^        «"^«°«»'7.  made  any  demand  of  continuation  of  com- 
"oS^'fDJr^^'"*  *'■"'"•''*"«  •»'=«' demand  by  the  p«s.nt       . 
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^s,- 


•l^-     ""'-"^Er; 


INDIX   TO   PtlNOIPAL  MATTKBU. 


It: 


T«w:-Wh«»«  fkind  hMj>A«n  •ntruitod  to  •  Oorpor.llda  In  trtrit,  lubJMt  t«  th* 

,      im/Bwnt  orMiiulti«i  to   iu  rouii<l«ri  mid  olhcn,  Moh  foundar  faw  m 

>Wr»iJ  bajrood  th«  tmn  recaption  of  lili  annultjr,  and  can  claim  that  tha 

fund  ba  adrtlnlitwd  In  itflrt  ».coM«nca  wUh  Uw.    (Oobia,  appalUnt, 

,      and  Tha  Board  o(  Managrninnl  of  llifl  TampornliilM  Fund  of  tha  Vnthj. 

„  tarlan  Church  of  Canada  in  coiinactlon  with  tba  Churoh  of  BcotUnd 

atal.,  rSapundeiiti,  y.  ».) ^^^ 

0tT«4VmM:c-riJ«  ToiL-Baiooa. 

"  -  "  :-Tha  I.«gl«Utur«  of  Ihq  I'rorlnce  of  Qnobc^haa  no  powar  to  amand  an 
Act  of  Incor|K)r»tion  of  tb«  Uta  I'roTince  of  Canada  craatlafai  Cferpor- 
atioR  eitanding  o»er;  iha  whola  of  that  Prorlnce,  eran  although  It  ba 
proTcd  that  iha  Corporaiion  had  it*  domicile,  chief  place,  of  builnela,  " 
and  tita  whole  oTlu  |.r«|>«rtjr  In  the  Province  of  Quebec.  (Dobie,  appeU 
laiit,  and  The  ffoard  for  the  M«iiageraei>t  of  the  TemporaliilM  Fund  of 
tha.l'reebjrierlan  Church  of  Canada  in  dunncction  with  the  Church  of  * 

ncotland  et  al.,  rmpondeiiti,  Q.  U.) I ^  o,*^ 

DiOfgucTOAav  :-A,  la  bound  to  kIvo  aoguriiy  to  the  proprletora;  where'lbe  Mme'lViol  W 
dliponied  with  bj  the  will.    (Alinour  et  al.  »•.  Itamaaj,  S.  0) "s^mL 

ViMTILATIOM  :~KlV/«  iMPROVIUINTa.  /('   >v    • 

Wat  :-The  particular  legaUve  of  an  inimorei^ble  hypothecated  by  tha  toiUtor  are"' 

'^»«"*  '»  P»/  »•'«  hyiwthec,  to  t|H)  exoneration  of  the  teatator'a  general       *  " 

eaute,  unleia  by  the  will  It  li  otherwiae  ordered  (llarrlogton  etal.,  appal- 

•lanU,  and  Corae,  reapondont,  Q.  B.) ; ,  ^g 

:-The  ordinary  proTlaion  la  a  will,  that  all  the  teatator'a  Jiiat  dabU,  T^'nera! 
and  testamentary  expense*,:  ba  paid  by  hia  executora  as  aodn  aa  poaaibia 
after  hIa  death,  is  not  auoh  «n  order  or  direction  as  would  exempt  the 
particular  legatees  from  payfng  such  hypothec  to  the  eAmiiktioa  of  the 

tesUtor'a  general  estate  (Do.) , J,T^'>:.v.;...  79 

"         •.—Vide  Substitution.  "'*•",.  V 

:— A  bequ«st  in  a  will  of,  "  the  use,  enjAjment,  usul'ruot  and  interest  "  of  the 
tesutrix  property,  during  the  liretlE^  of  the  legatee,  followed  by  the 

declaration   that  after  the  death  of -fte  legatee  the  tesutrix  gare  and       ' 
bequeathed  to  her  legal  [heirs  then  living^  to  be  jjljvided  among^  them  * 

according  to  law,  the  freehold  of  all  the  said  property,  did  not  create 
»  aubstitution,  and   the  legatee  was  a  simple  usufructuary  j  the  right      ■" 
of  property  being  in  the  heirs  from  the  day  of  the  death  of  the  tesUtrix 

(Almouret  al.  ts.  Ramsay,  S.  C.) ., '  235 

:-An  action  for  a  legacy  is  rightly  brought  against  the  beira  of/the  teitli- 
tor,  even  where  there  are  testamentary  executors.    (The  Royaf  InsUtution 
for  the  Advancement  of  Learning  vs.  Scott  et  al.,  and  Proudfoot  et  al 
mit  <n  cauw,  S.  0.) ^  '  ,._ 

'•'  :-It  is  not  necessary,  in  s  will  in  authentic  form,  that  it  be  wholly  in  tho 

handwriting  of  tlie  nQtoiy;  it  being  aufficient  that  ft  be  read  to  tlie 
testator  by  one  of  the  notaries  in  the  presence  of  the  other,  and  signed  by 

the  testator  in  presence  of  both  notaries.    (Do.) 247 

:— Mere  eccentricity  of  conduct,  not  indicative  of  permanent  mental  dis^ 

order,  will  not  invalidate  a  Will.    (Do.) 247 

:— The  term*  of  the  will  in  question  in  the  case  were  so  comprehensive 
that  the  executor  could  endorse  accommodation  promissory  notes  which 
would  be  binding  on  the  estate  of  the  testatrix.  (Lionaia  et  al,,  appel- 
lants, and  the  Molsons  Bank,  respondent,  Q.  B.) 271 

"  :-Said  notes  being.so  binding,  the  property  of  the  estate  coiild  be  seized 

and  sold  for  their  payment,  notwithstanding  a  clause  in  the  will  that 
none  of  the  property  of  the  testatrix  could  be  seiied  and  sold,  except  for 

debts  recognized  aa  such  by  her  actual  Bignature,  or  to  which  the  wai 
actually  .party.    (Do)....... , ^^^ 
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